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VICTORIA R. 

WlttOria, by the Grace of God of the United Kingdom of Great Britain 
and Ireland Queen, Defender of the Faith : To Our right trusty and well- 
beloved Councillors Spencer Horatio Walpole and Joseph Napier, Our trusty 
and. well-beloved Sir Alexander James Edmund Cockburn, Knight, Our 
Attorney General, Our trusty and well-beloved Sir Richard Bethell, Knight, 
Our Solicitor General, Thomas Emerson Headlam and Vincent Scully, Esquires, 
Two of Our Counsel learned in the Law, Robert Lowe and William David 
Lewis, Esquires, Barristers-at-Law, Henry Drummond, John Evelyn Denison, 
Robert Wilson, and William Strickland Cookson, Esquires, Greeting : 

WSi\)tXtVi^ a Select Committee of the House of Commons to whom a Bill 
for the Registration of Assurances, and certain other Bills for the facilitating 
the Sale and Transfer of Land, and to facilitate the Transfer of Land in Ireland, 
were referred for Consideration during the last Session of Parliament, recom- 
mended the immediate Appointment of a Commission for the Purpose of con- 
sidering the Subject of Registration of Title with reference to facilitating the 
Sale and Transfer of Land : 

^DtU fenoU) pt, that We, reposing great Trust and Confidence in your 
Zeal, Discretion, and Integrity, have authorized and appointed, and by these 
Presents do authorize and appoint, you the said Spencer Horatio Walpole, 
Joseph Napier, Sir Alexander James Edmund Cockburn, Sir Richard Bethell, 
Thomas Emerson Headlam, Vincent Scully, Robert Lowe, William David Lewis, 
Henry Drummond, John Evelyn Denison, Robert Wilson, and William Strick- 
land Cookson, or any Four or more of you, to consider the Subject of the 
Registration of Title with reference to the Sale and Transfer of Land, and 
generally to inquire into and consider the Advantages and Disadvantages 
attending such a System. 

9[nl3 for the better Discovery of the Trath in the Premises We do by 
these Presents give and grant to you, or any Four or more of you, full Power 
and Authority to call before you such Persons as you shall judge necessary by 
whom you may be the better informed on the Subject of this Our Commission 
and of every Matter connected therewith, and also to caU for, have Access to, 
and examine all such official Books, Documents, Papers, and Records as may 
afford the fullest Information on the Subject, and to inquire of and concerning 
the Premises by all other lawful Ways and Means whatsoever. 

9[nl3 Our further Will and Pleasure is, that you do, within* One Year after 
the Date of this Our Commission, or sooner if the same can conveniently be 
done (using all DiHgence), certify to Us in Our Court of Chancery, under the 



Commission appointing Commissio7iers to 

consider the Subject of the Begistrabion 

of Title with reference to the Sale and 

Transfer of Land. 

A 2 



IV 

Hands and Seals of you or any Four or more of you, what you shall have done in 
the Premises. And We further wiU and command that this Our Commission shall 
continue in full Force and Virtue, and that you Our said Commissioners, or 
any Four or more of you, shall and may from Time to Time proceed in the 
Execution thereof, and of every Matter and Thing therein contained, although 
the same be not continued from Time to Time by Adjournment. 

9[ttt( for your Assistance in the due Execution of this Our Commission 
We have made choice of Our trusty and well-beloved George Williams Sanders, 
Esquire, Barrister-at-Law, to be Secretary to this Our Commission, and to 
attend you, whose Services we require you to use from Time to Time as 
Occasion shall require. 

Given at Our Court at Saint James's, the Eighteenth Day of January 
1854, in the Seventeenth Year of Our Eeign. 

By Her Majesty's Command, 

(Signed) PALMERSTON. 
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REPORT. 



TO THE QUEEN'S MOST EXCELLENT MAJESTY, 

IN HER HIGH COURT OF CHANCERY. 

In pursuance of Your Majesty's Commission authorizing and appointing 
us to " consider the subject of the Registration of Title with reference to the 
" sale and transfer of land, and generally to inquire into and consider the 
" advantages and disadvantages attending such a system," We, Your Majesty's 
Commissioners, humbly beg leave to present to Your Majesty the following 
Report : 

I. The issuing of this Commission was recommended by a Select Committee Origin of inquiry, 
of the House of Commons, to whom a bill for the registration of assurances, and 

certain other bills for facilitating the sale and transfer of land, were referred 
for consideration during the Parliamentary session of 1853. Under these 
circumstances we deem it right to advert to the report of that Committee 
and the evidence appended to it, in order that we may ascertain and constantly 
bear in mind the full scope and object of the inquiiy, which by Your Majesty's 
command we have undertaken. 

II. We find that three bills were submitted to the consideration of the Report of Select 

Committee, the first of which had been sent down from the House of Lords, tt?™™'*^^ ° ^ ^ 
' House 01 (commons 

These bills were entitled : 1. A bill for the registration of assurances. 2. A on Registration of 
bill to facilitate the sale and purchase of land. And 3. A bill to facilitate fgls^'an'd ot?e^ 
the transfer of land in Ireland. The Committee reported that the first of Bills, 
these bills contained within itself two distinct principles of registration ; the 
one, contemplating the registration of all assurances in any manner relating to 
land, and the legal or equitable estate and interest therein ; the other, pro- 
posing that the legal title alone should be entered in the registry, and that 
there should be no necessity to register the instruments which declare or 
transmit the beneficial interest or equitable ownership. They also stated that 
the two other bills proceeded upon a principle similar to that last referred to as 
contained in the first bill, namely, the principle of keeping the registered 
ownership wholly separate and apart from the equitable right or title. And 
they further observed that " pursuing that idea, and confining their attention 
" to that principle, they had examined some witnesses of high professional 
" reputation, who had brought under their notice a scheme for the registration 
" of title or of legal ownership, which, if it could be fully developed and 
" made capable of easy practical operation, would appear to them to fulfil the 
" most important conditions of registration, and to afford the means of ensuring 
" great facility for the transfer of land combined with great simplicity and 
" security of title." 

The advantages to be derived from some system of registration of land are 
therefore assumed by the Committee, provided that the difficulties which have 
hitherto stood in the way of a practical settlement of this important question 
can be removed or obviated. 



III. In prosecutmg our inquiries we have availed ourselves of the labours of Evidence made 

use of in 
inquiry. 



former Commissioners, especially the second report of the Real Property Com- ^^^ ° ^° 
missioners in 1832, and the report of the Registration and Conveyancing 
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Coramissioners in 1850. We have also consulted the report of the Commis- 
sioners appointed to inquire into the working of the Encumbered Estates 
Court in Ireland in 1855, and the evidence taken before the Select Committee 
of the House of Commons on the Registration of Assurances in 1853, and 
we have referred to the report in 1856 of the Select Committee of the House 
of Commons on the Court of Chancery (Ireland) bills. 

We have further directed a series of questions to be circulated in different 
parts of the kingdom among persons practically acquainted with the subject ; 
and these questions, together with the answers thereto, will be found in the 
Appendix. We have likewise examined some witnesses viva voce, partly with 
the view of ascertaining more accurately the nature of the plan submitted to 
the House of Commons in 1853; partly to obtain information on the subject 
of maps, which aflFord in the opinion of many persons the best means of 
describing and identifying landed property, and indexing registered titles of 
it ; and partly to learn how the system of stop-orders or distringases works 
at the Bank of England in restraining the transfer of the public funds. 

We have also the pleasure of acknowledging that we have been assisted in 
our inquiries by different observations and suggestions which have been com- 
municated to us upon the subject of registration, two of which papers we have 
printed in the Appendix (a), and by several publications upon the subject of 
registration, and the means of improving the title to landed property, which 
have been laid before us by the authors of them, and which are mentioned in 
the note below. (5) 

As to Registration generally/ — -the Existing Systems — and the Failure of 
previous Attempts at a general Registration. 

Expediency of IV. We need not dwell on the advantages to be derived from registration 

some registration. q£ ^j^g ownership of land ; they are and have been for a long time very 
generally admitted. 

In the earlier periods of our history pubhcity was considered essential in 
almost all dealings with landed property. The transfer of the immediate free- 
hold in possession was made notorious by livery of seisin ; the transfer of the 
remainder or reversion was made equally notorious by the attornment of the 
tenant of the estate in possession, by which he recognised the new proprietor ; 
the surrender of copyholds, followed by the admission of the copyholder, was 
an open avowal in the presence of the lord, and before the whole homage, that 
an old tenant had died or disposed of his interest, and that a new tenant 
had come into the manor and taken his place ; fines with proclamations were 
public acknowledgments in the King's Courts that an estate which was supposed 
to belong to one man was in truth the estate or property of another ; while 
easements, such as rights of way and rights of water, were evidenced and kept 
in existence by the notoriety of continued user and actual enjoyment. The 
Statutes of Uses and Enrolments were passed with similar objects. By them 
the Legislature sought to abolish that secret transfer of land which had begun 
to prevail by means of private confidences, enforced by the jurisdiction of 

{a) " A Plan for the Registration of Titles to Land," by Mr. Eandal Macdonnell. Letter and 
Plan of Mr. Edward Thomas Wakefield. 

(b) " Shall we Transfer our Lands by Register ?" by Joseph Goodeve, Esq. " Suggestions for 
a General Index of Title to Real and Personal Property," by W. R. A. Boyle, Esq. " The 
Annihilation of past Titles considered as the only effectual Amelioration of present Titles, with a 
Scheme for its Accomplishment," by T. P. Keene, Esq. There has also been published since 
this Report was in print, a pamphlet entitled " The Transfer of Land by means of a Judicial 
Assurance : its Practicability and Advantages considered in a Letter to SirRichard Bethell, M.P." 
By Isaac Butt, Esq., Q.C, 



Courts of Equity. Accordingly the former of these Statutes transferred the 
use into possession; while the latter rendered void any bargain and sale 
limiting an estate of freehold which was not enrolled in the Court of Chancery. 
But the object of these provisions was soon evaded by a subtle construction 
and contrivance ; and instead of giving publicity and notoriety to equitable 
transfers, the Statute of Uses was so interpreted as to make even legal 
conveyances, what they never were before, secret. So obvious were the evils 
resulting from this change, that from the time of James the First to the 
present, repeated attempts have been made to remedy them by means of 
public registration, but made in vain. An historical account of these attempts 
was furnished by Mr. Sanders to the ^Registration and Conveyancing Commis- 
sioners, and it will be found at length in the 6th Appendix to their report, {a) 
It appears therefrom that the principle of registration has been constantly 
recommended by the ablest lawyers and statesmen ; that this principle has been 
repeatedly recognized by both Houses of Parliament separately, though they 
have failed to agree in the details of a measure which might pass into a law ; 
that the difficulty and uncertainty of finding out such charges and incumbrances 
as affected the land was early considered to be highly prejudicial to purchasers 
and creditors ; that as early as the reign of Charles the Second {b) this uncer- 
tainty of titles to estates was deemed to be " one cause of the decay of rents 
and value of lands;" and that the same conviction, instead of being diminished, 
has been so much strengthened by subsequent experience, that upwards of 
twenty bills have within the course of the last twenty years been brought into 
Parhament for the purpose of estabhshing systems of registration. It should 
also be remembered that the Select Committee of the House of Lords appointed 
to inquire into the Burdens upon Land, having attributed the diminution of the 
marketable value of real property to the tedious and expensive process attending 
its transfer, expressed themselves as anxious to impress on the House the 
necessity of a thorough revision of the whole subject of conveyancing, and the 
disuse of the present prolix and vexatious system. They also recommended 
the improvement of the law of real property, the simplification of titles and of 
the forms of conveyance, and the estabhshraent of some effective system in 
the registration of deeds. 

V. With such a remarkable concurrence of opinion, the failure of measures Failure of previous 
so often proposed and so generally desired can hardly be attributed to any measures owing to 
other cause than the practical difficulties which, upon examination, are seen to g, reo-istration of 
be inherent in or likely to result from a system of registration of assurances, assurances. 
The fear that such a system of registration would be found to be productive 
of evils as great, or nearly as great, as those against which it was intended 
to provide, was probably the main reason which induced the Select Com- 
mittee of the House of Commons in 1853 to pause in adopting the bill 
then before them, and to suggest, instead of passing a measure of that descrip- 
tion, the appointment of a Commission for the purpose of considering the 
subject of registration of title, with a view to facilitate the sale and transfer of 
land. Bearing this in mind, we deemed it our duty in the first instance to 
address ourselves more particularly to a careful examination of the defects 
imputed and the objections entertained to a system of registration of assur- 
ances, in order that we might judge how far they might be remedied and 
overcome by a system of registration of title. 



VI. In order to form a just opinion as to the suitableness or sufficiency Matters to be con- 
sidered with re- 
ference to a systi 
of registration. 



of a Register of Assurances, or of the species of registration which we are ^I'^'^i'^d "^i^h re- 

° ' i o lerence to a system 



(a) See the Report of the Registration and Conveyancing Commissioners, p. 232 
\b) 1669, Lords' Journals, vol. xii. p. 273. 

B 2 



appointed to consider as a remedy for the objections it is intended to remove, 
it may be desirable that we should first advert to the examples already existing 
in our law of modes of registration ; secondly, to the chief causes and grounds 
of complaint which are alleged against the existing system of transfer of land; 
and thirdly, to the peculiarities in the law of real property and the practice 
of conveyancing, which cast, as it is considered, unfair burdens on the owners 
of land, and injuriously interfere with the profitable use and enjoyment 
of land. 

The different kinds VII. Various systems and methods of registration are found actually existing 
of registration [^ practice, for the protection of the title to landed and other property. The 
exis mg. pecuharities and incidents of these different systems we think it necessary to 

bear in mind in the investigation of the subject before us. 

The various kinds of registry, or modes of registration, to which we refer, 

differ materially in their objects and their extent, and may be distinguished 

as follows : — 

1. A Register of Incumbrances and Securities for Debt; as. 

The Registers of Judgments (a). Grants of Annuities (b), Warrants 
of Attorney (c). Crown Debts and Recognizances (d), and Cases 
of Lis pendens, (e) 

2. A Register or Inrolment of particular classes of Deeds, or Deeds having 

particular objects ; as, 

The Inrolment of Deeds of Bargain and Sale (f), Disentailing 
Assurances, or Deeds executed for barring estates tail (g), and 
Bills of Sale of Personal Chattels capable of Delivery, (h) 

3. A Register of Memorials, or brief abstracts of Deeds and Instruments ; 

as, 

The Registers of Memorials of Deeds and Wills affecting Lands in 
Ireland (i), and in the counties of Middlesex (k), and York. (I) 

4. An Inrolment of the Deeds themselves, or full copies of them, and extending 

to all Deeds ; as, 

The Inrolment of Deeds affecting Lands in the Bedford Level, (m) 

5. A Register of the Title or actual Ownership, independently and irre- 

spectively of the past transactions or deeds by which it has been 
acquired. 

Such is the Register in the books of the Bank of England of the 
public stocks and funds. 

Possible extension VIII. Besides the foregoing, other schemes or systems of registration, some- 
of some of the what different in principle, have, as matters of theory, been suggested; but we 
existing sys ems. ^g|jgyg ^j^g^^. j^q examples are found in actual operation in our own country of 

(a) Established in 1692 by the 4 & 5 William and Mary, c. 20., and since varied and extended 
by the 1 & 2 Vict. c. 110., and 2 & 3 Vict. c. 11., and 18 & 19 Vict. c. 15. 

(b) Established in 1777 by the 17 Geo. 3. c. 26., and varied and improved by the 53 Geo. 3. 
c. 141., subsequently repealed by the Act abolishing the laws relating to Usury, 17 & 18 Vict. 
c. 90., but restored in an amended form by the 18 & 19 Vict. c. 15. s. 12. 

(c) Estabhshed in 1822 by the 3 Geo. 4. c. 39., extended by 6 & 7 Vict. c.66. 
(rf) Established in 1839 by the 2 & 3 Vict. c. 11. ss. 8, 9. 

(e) Established in 1839 by the 2 & 3 Vict. c. 11. s. 7. 
(J) Estabhshed in 1535 by the Statute 27 Hen. 8. c. 16. 
(g) Established in 1833 by the 3 & 4 Will. 4. c. 74. s. 41. 
(Aj Established in 1854 by the 17 & 18 Vict. c. 36. 
(i) Established in 1707 by the Irish Statute 6 Anne, c. 2. 

{k) Established as to the several Ridings in the years 1703, 1707, and 1735 by the Statutes 
2 & 3 Anne c. 4., 6 Anne, c. 35., and 8 G. 2. c. 6. 

(I) Established in the year 1708 by the Statute 7 Anne, e. ^0. 

Cm) Established in 1663 by the Act for draining the Bedford Level, 15 Car. 2. c. 17. s. 8. 



any other modes or kinds of registration than those above detailed, unless the 
Court Rolls of Manors form an exception. 

If the 4th of the above-mentioned systems were made to extend to the 
whole country, it would be what is termed a general Register of Assurances, 
and would supersede the 2nd and 3rd. 

If the 5th of these systems were extended to land, or if a register upon 
similar principles were applied to the ownership of land, it would exclude, or 
at all events might be made to render superfluous, the 2nd, 3rd, and 4th 
systems, and (with the addition of suitable provisions) the 1st also. 

IX. It is important to observe that this institution of registry has always, in Policy of existing 
each of its several forms, been directed to the attainment of one specific object systems. 
of public policy, and founded upon a regard to one broad and distinctly 
defined interest of the community ; namely, the security of title and of trans- 
actions by means of notoriety and the perpetuation of evidence, (a) 

(a) The Act of 4 & 5 William and Mary, requiring judgments to be docketed, contains tlie 
following recital : — " "Whereas great mischiefs and damages happen and come as well to persons 
" in their lifetimes, but more often to their heirs, executors, and administrators, and also to * 

" purchasers and mortgagees, by judgments entered upon record in their Majesty's Courts at 
" Westminster against the persons defendants, by reason of the difficulty there is in finding 
" out such judgments." 

The Act establishing a Register of Grants of Annuities contains the preamble : — " Whereas 
" the pernicious practice of raising money by the sale of life annuities hath of late years greatly 
" increased, and is much promoted by the secrecy with which such transactions are conducted." 
And the Act of 18 & 19 Vict., which regulates the present register of life annuities, is expressly 
grounded on the fact, that "purchasers are no longer enabled to ascertain by search what 
" life annuities or rent charges may have been granted by their vendors or others." 

The Register of Warrants of Attorney is required, because " injustice is frequently done to 
" creditors by secret warrants of attorney to confess judgments for securing the payment of 
" money, whereby persons in a state of insolvency are enabled to keep up the appearance of 
" being in good circumstances, and the persons holding such warrants of attorney have the power 
" of taking the property of such insolvents in execution at any time, to the exclusion of the rest 
" of their creditors." And the Act of 6 & 7 Vict., passed to enlarge the provisions of the pre- 
vious Act, proceeds upon the ground that "greater facilities should be given to persons in 
" searching the books " in which the particulars of the warrants of attorney are entered, " ajid 
" obtaining the information contained theren." 

The Register of Crown Debts and cases of Lis pendens is founded on the principle " that 
" further protection should be afforded to purchasers " against those incumbrances. 

The policy of the Statute of Inrolments, 27 Hen. 8. c. 16., we are told by Chief Baron Gilbert, 
was to remedy the effect of the Statute of Uses, which, " by executing all uses raised, introduced 
" a secret way of conveyance contrary to the policy of the common law." Accordingly, the Statute 
provides that the deeds, when inrolled, shall remain in the custody of the ciistos rotulorum, 
amongst the other records of the counties, to the intent that every party that " hath to do 
" therewith may resort and see the effect and tenor of every such writing so inrolled." 

The inrolment of disentailing deeds, it cannot be doubted, was required in order to answer the 
purposes of notoriety and perpetuation of evidence, which, in theory at least, were promoted or 
secured in the former practice of levying fines and suffering recoveries. 

The registration of bills of sale is required upon the ground that "frauds are frequently 
" committed upon creditors by secret bills of sale of personal chattels, whereby persons are 
" enabled to keep up the appearance of being in good circumstances and possessed of property, 
" and the grantees or holders of such bills of sale have the power of taking possession of the 
" property of such persons, to the exclusion of the rest of their creditors." 

The Irish Registry Act is grounded on the principle of " securing purchasers, preventing 
" forgeries, and fraudulent gifts and conveyances of lands," &c. 

The West Riding Registry Act states, that " most of the traders in the West Riding are free- 
" holders, and have frequent occasions to borrow money upon their estates for managing their 
" trade, but for want of a register find it difficult to give security to the satisfaction of the 
" money lenders, although the security they offer be really good, by means whereof the said 
" trade is very much obstructed, and many families ruined." The North and East Riding and 
the Middlesex Registry Acts contain preambles, one of which states, that " by the different and 
" secret ways of conveying lands, such as are ill disposed have it in their power to commit 
" frauds, and frequently do so, by means whereof several persons have been undone in their 
" purchases and mortgages by prior and secret conveyances and fraudulent incumbrances, and 
" not only themselves but their whole families thereby utterly ruined," 
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Extension of that X. This policy accordingly long since suggested the project of establishing 
policy. g^ general register of all deeds affecting the title to the landed property of the 

kingdom, or, as it has been of late years termed, a Register of Assuraijces. 

It was moreover considered that such a measure would furnish a remedy 
for many admitted evils in our real property system, or was the necessary 
precursor or accompaniment of any attempt to remedy those evils. 

Present state of XI. By the law of England the possession of land does not conclusively 

titler^^^ an e pj-Q^g ^-^e possessor to be entitled to it or to have the right of disposing of it. 

The ownership of land is not a simple right, or quantity, or a right which 
exists only in a simple or single form, — like that of a chair or a sum of stock, — 
but is susceptible of modification, by deeds, into a number of independent 
quantities and degrees of ownership. 

These lesser ownerships in the land, if called into existence, must all reunite 
or coalesce in order to confer the complete title to the land ; or, in other 
words, the subsequent derivation of title must be traced through and must 
include them. 
*> A possession or transfer inconsistent with them does not put an end to 

them ; they remain integral parts of the title so long as the terms of their own 
creation admit of their taking effect, and the Statute of Limitations has not 
barred them. 

There is no record in law of the derivation of the title except the title-deeds, 
and there is no security in law that such title-deeds may not be suppressed 
or improperly withheld. 

A retrospective investigation of the title (or, in other words, the former 
dealings with the land) must therefore take place on the occasion of a sale, 
in order to ascertain that the possessor is also the owner, and that no qualifying 
rights exist. 

Though by such means the title be ascertained to be valid, the law provides 
no permanent or binding record of that fact, or of the fact of ownership, to 
serve as a rest in the title, or form the foundation of its future deduction. 

'It becomes necessary, therefore, on the occasion of subsequent dealings with 
new purchasers, that such purchasers should, in their own interest and for their 
own protection, repeat the investigation which took place before, and examine 
the title retrospectively from the date of their own contract, without relying 
on the previous transfer, or the possession enjoyed under it, and treating these 
as possibly illusory merely. 

Lastly, according (a) to the law of England, the right to the possession, 
and to recover the rents and profits of real property in a court of law, may be 
vested in one person, while another is the beneficial owner. The person who 
is entitled at law is technically said to have the legal estate, and the beneficial 
„ ownej- is technically said to have the equitable estate. All actions and pro- 

ceedings in courts of law must be brought and defended in the name of the 
person who has the legal estate : the person who has the equitable estate 
can only enforce his rjghts through the medium of a Court of Equity. 

Evils of the XII. Such being the general outline of the nature of landed titles in this 

present state of country, persons intending to become buyers of land find the practical 

working and consequences of the system to be something Hke the following : — 

1. There being no registry of deeds or of ownership, fraudulent titles may 
be made bv the suppression or destruction of title-deeds. 

2. There is consequently a general insecurity of title and apprehension of 



(a) 2 Ee. Pr. Com. Rep. p. 7. 
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risk, even when, to all external appearances, there is an absence of any ground 
for suspicion. 

3. The evidence of title, for want of a register, is at best inferential and 
negative. The title can never be affirmatively and positively shown to be 
good. The possibility of its being impeachable cannot be excluded. Not- 
withstanding the dangers, however, thus to be encountered, a person who 
has entered into a contract of purchase in the usual way, without any 
information as to the title, is compellable to fulfil his contract, unless he can 
prove facts showing the title to be bad or judicially doubtful ; the possible 
existence of documents unproduced not being a ground of defence, (a) 

4. Should the subject-matter of the purchase be only an equitable estate, 
the purchaser may be defeated by a subsequent purchaser (without notice) of 
the same estate, if he happens first to succeed in procuring a transfer of the 
legal estate. 

5. Even an innocent purchaser who may possess the legal estate may be 
put to proof that, at the time of his purchase, he had not notice of some 
dealing or transaction for which priority is claimed ; and such notice may be 
imputed to him constructively from an infinite variety of circumstances. 

6. A second mortgagee may, notwithstanding notice given by him to the 
first, find his security destroyed by a transfer from the first mortgagee to 
the third, unless the latter at the time of his loan had notice of the second 
mortgage. 

7. Thus, equitable and derivative or secondary estates become, in fact, not 
marketable. 

8. Contests and artificial contrivances to obtain priority by getting in the 
legal estate become inevitable ; and these merely in order to incline the legal 
balance in favour of one innocent victim of a fraud as against another equally 
innocent. Moreover (b), those expenses in the transfer and disposition of real 
property which arise from the necessity of obtaining conveyances and assign- 
ments of outstanding legal estates are very oppressive, and they are submitted 
to with the more reluctance because they proceed from a fictitious distinction, 
which is unintelligible except to professional persons. The expense of appli- 
cations to the Court of Chancery, to enable trustees under disability to convey, 
and of the general evidence of representation and deduction of title to trust 
estates, with the deeds relating to them, frequently exceed very considerably 
the expense of the conveyance, or other principal deed for effecting the real 
object of the parties. 

9- Deeds are liable to be lost, and there is no permanent evidence of the 
contents of the lost deeds. 

10. Constant difficulty is experienced in obtaining the production of deeds 
when they relate in common to two or more estates, or to the divided parts of 
an estate which was once entire. 

11. By this difficulty of obtaining the production of deeds or insuring 
their production to buyers, and by the loss of deeds, titles are rendered 
unmarketable. 

12. Disputes arise as to the proper custody of the title-deeds. 

13. The possession of the title-deeds by law belongs to the person first 
interested in the freehold, and this possession, without a registry of the deeds, 
enables, in many cases, the party having their custody to destroy, to suppress, 
or even to fabricate particular instruments, in fraud of other persons entitled 
to posterior interests and in fraud of buyers and lenders. 



(o) 2 Ee. Pr. Com. Rep. pp. 5, 6. 

(b) 2 Ee. Pr. Com. Eep., App., p. 128. 
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14. There being no registry of the ownership and there being no conclusive 
record of the past deahngs with the property, a history of those deahngs must 
be made, in the form of an abstract of title, on the occasion of every succeeding 
sale or mortgage. 

15. That history must on every such occasion be investigated and put to 
the proof. 

16. Thus the former dealings with the land, however transitory their object, 
produce a permanent and an injurious effect upon the title, whether they result 
in conferring a good title or not. The transactions which enter into the 
history of the title, though spent and determined according to their own proper 
intention and effect, yet fasten themselves upon the ownership, and continue 
vital and operative to the extent of obliging every person dealing with the 
land to see and take care that they are in fact spent, and have done their 
work. 

17- Historical recitals of the previous title become necessary in the deeds 
executed on the transfer of landed property. These greatly lengthen the 
deeds, and are the occasion of constantly increasing expense in the future 
deduction of the title and dealings with the property. 

18. Special and restrictive conditions of sale become necessary in order to 
preclude objections by the buyer, which this retrospective investigation of the 
title may enable or entitle him to make ; and a practice ensues of framing 
conditions of sale, which, in order not to depreciate the interests of the seller, 
or injure his sale, are so disguised as often to entrap the unlearned or unwary 
buyer. 

19. The danger of contracting to buy land without a previous knowledge 
of the title is thus perceived by prudent and cautious buyers, and persons 
become unwilling to bind themselves as they ought by contract, or until after 
they have seen the abstract of title. 

20. Where a contract isiii fact duly entered into, the investigation of the 
title often causes, not expense only, but delay, annoyance, and disappointment, 
sickening to both buyer and seller. The seller does not receive his money, 
nor the buyer his land, until the advantage or the pleasure of the bargain is 
lost or has passed away. 

21. The existence (a) of technical defects in titles substantially good places 
an undue amount of power (as has been well said) in the hands of an 
unscrupulous purchaser. The proceedings towards the completion of a sale, 
after the contract is made, necessarily occupy a considerable time ; during 
which the purchaser has an opportunity of ascertaining, from the state and 
changes of the markets, whether his purchase is likely to prove a good 
speculation or the reverse ; and his acceptance or refusal of the title is often 
unduly influenced by considerations arising from these circumstances. 

22. Thus, finally, from these various causes the sale and transfer of land 
are impeded, and dealings in it are discouraged. (6) 



(a) Mr. Commissioner Hargreave's evidence. 

(J) It is well observed by the Real Property Commissioners, in their Second Report, that 
" the great difficulties which occur in selling estates and obtaining money on real security, the 
" time which usually elapses before the completion of such transactions, and the harassing 
" expenses and disappointments which atlend them, are evils universally acknowledged. They 
" are by many persons considered the greatest evils belonging to our law of real property. We 
" believe it may be confidently asserted, that of the real property of England a very consider- 
" rable portion is in one of these two predicaments — either the want of security against the 
" existence of latent deeds renders actually unsafe a title which is yet marketable, or the want 
" of means of procuring the formal requisites of title renders unmarketable a title which is substan- 
" tially safe." The Commissioners also allude to " the depreciation of real property occasioned by 
" the general feeling of the present insecurity of title, and by the apprehension of the delay and' 
" expense attending transactions relating to real property ;" and observe that " it is obvious 
" that by removing them a register would have a tendency to increase the value of estates, and 
" diminish the rate of interest upon mortgages." 
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XIII. From what has been said, we think it may be concluded, that the Objects which it 
great objects which the reform of this branch of the law ought to have in view effect.^'^^ 
range under the following heads ; viz. : — 

1. Security of title. 

2. Simplification of the title. 

3. A record of the actual ownership. 

4. Simplification of the forms of conveyance and general facility of transfer. 
We do not conceive, indeed, that it is necessarily an objection to any propo- 
sition for a system of registration, that it is not adapted to accomplish all these 
objects. It may be sufficient for us to say, that if different systems of regis- 
tration be proposed for consideration, that system which is found to secure 
these objects in the fullest extent will best serve the interests of landowners 
and the public generally, and furnish the surest remedy for the evils out of 
which the demand for a registry of assurances arose. 

XIV. That a Register of Assurances would give increased security of title. Advantages of a 
we see no reason to doubt. All those evils and objections which call for pro- ^sfurances" °^ 
tection against the suppression of documentary evidence of title, would, we 

think, be removed or remedied by a general register of deeds and other assur- 
ances relating to land. 

Registration of assurances has been justly said (a) to be a system which 
would protect every man against the ordinary accidents to which deeds and 
instruments are subject, and would afford a perfect substitute for covenants 
for production, where (as in the great majoritj^ of purchases is the case) a 
purchaser cannot obtain the deeds; and thus owners of estates would no longer, 
as to these matters, be in the situation in which they frequently are placed, 
of utter inability to offer their estates for sale, except clogged with conditions 
which must necessarily prejudice the sale. One of the most common objec- 
tions occurring in titles arises from the discovery, pending the investigation, 
that other deeds besides those which are in the vendor's possession or power 
relate to the title. If the purchaser cannot obtain access to these deeds, and a 
binding covenant for the production of them (however unimportant they may 
be), he will not be compelled to complete the purchase. 

Registration of assurances, it has also been justly contended, would afford 
an effectual protection against deeds or instruments, of which a purchaser or 
mortgagee may not have notice, and against which, unless he obtains the legal 
estate, — the tabula in naitfragio, — (of the possession of which, bj' the way, he 
can have no confident assurance), he cannot protect himself. It would also 
disable parties from suppressing family and other deeds of which no general 
notoriety exists, and which are in the custody of persons having only a limited 
interest in the estates. 

In a few words, the result is, that a system of registration of assurances 
would afford protection and security to those who are equitably entitled to it, 
and would check fraud and dishonesty. The effect of registration of assurances 
would, we may admit, as respects these circumstances, be beneficial, as well to 
the proprietors of real property as to the community. 

XV. If, therefore, there were no other objects to be accomplished than 
security of title and protection against fraud, or if there were no system which 
would reach the other objects in view, a Register of Assurances would be a 
valuable measure ; though, even so viewed, it might happen that incidental 
inconveniences would arise to counterbalance such benefits. We shall, in fact, 
have occasion presently to consider whether many and considerable objections 

(a) Mr.R. Walters' evidence, 2 Ee. Pr. Com. Rep., App., p. 131. 

c 
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5Vould not attend a system of registration of assurances, even assuming it to 
ensure all the requisite security of title. 

tion of Assm-a " XVI. It is first, however, material to observe that a register of assurances 

will not efiect. would not of itself, as we conceive, operate to simplify title, or facilitate (as 

respects the title) the transfer of land, or render less intricate the practice of 

conveyancing, or lessen any of the burdens on land which arise from those 

peculiarities in the ownership of land to which we have above adverted. 

The registration of assurances would not, as we think, render unnecessary 
the retrospective investigation of the title on the occasion of each succeeding 
sale or mortgage. The effect of past dealings upon the title to the land would 
remain the same as at present. No evidence of the ownership would be 
afforded without examining the former transactions, as is now done. Abstracts 
of title would not be shortened. The forms of conveyance would not be 
simplified. 

The technicalities and anomalies of the law of real property would, we think, 
be confirmed, rather than lessened or relieved, by registration of assurances, 
unaccompanied b}' alterations in the general law. Those embarrassments and 
impediments in the sale and transfer of land which arise from the state of 
the law and the mode of showing title to land would remain as before, if indeed 
the delay, trouble, and expense in transferring land would not be increased 
rather than diminished by the estabhshment of a Register of Assurances. 
A brief consideration of the positive objections that have been taken to that 
scheme is calculated, we think, to show that this would be the case. 



First objection to 
a Registration of 
Assurances con- 
sidered. 



XVII. One of the most prominent objections to registration of assurances, 
is the vast bulk and increasing quantity of deeds and instruments which 
would have to be kept, and, on transfers, to be searched and examined, (a) 
It is calculated by solicitors that these instruments would accumulate at the 
rate of 300,000 annually, requiring a registry of about 1,000 a day for every 
working day. The inconvenience of this, as well as the cost, would be so 
great, and it struck so forcibly the Commissioners who reported in 1850, that 
they endeavoured to get rid of the objection by allowing protection in a 
variety of instances to unregistered assurances. After observing that in one 
aspect it would seem necessary to the perfection of a register that the regis- 
tration should be as essential as any other solemnity required to the execution 
of a deed, the Commissioners in their Report remark, " But (b) we believe 
" that the establishment of such a rule would lead to consequences seriously 
" affecting the practical utility of registration. One great difficulty in the 
" way of the establishment of a register has always been, the bulk of written 
" instruments which are forced upon the attention of purchasers. If regis- 
" tration were made imperative, this evil would become very formidable. 
" After careful consideration we see no sufficient reason for denying to an 
" unregistered assurance an effect which is not incompatible with the pro- 
" tection to be afforded by the register to those who seek such protection. An 
" unregistered deed may be safely allowed to have its full effect against all 
" persons except purchasers claiming the protection of the register." A 
stronger proof of the magnitude of the evil arising from an indefinite accumu- 
lation of deeds can hardly be adduced, for the remedy proposed amounts to 
this, that in establishing a registry of deeds one of the principal advantages 
intended to be derived from it, namely, the certainty of always being able to 
ascertain the instruments which by possibility can affect the land, may be 



(a) Lord St. Leonards' Pamphlet, " Shall we register our Deeds ?" p. 4. (b) Page 28. 
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withiield, except as against persons who have chosen to claim the protection of 
registration. 

XVIII. In the second place, the registration of assurances would involve a ®®^™^ objection 
specific addition to the existing burdens on the transfer of land, without 
diminishing, as we think, except remotely and casually, any of the existing 
causes of expense, tardiness, and difficulty in such transfer. The cost of the 
necessary searches, and the delay and impediments they will occasion in com- 
pleting sales are not to be overlooked, if no substantial compensation be affoi'ded 
by diminishing or removing other causes of expense and embarrassment. The 
complexities of title and the technicalities of transfer, which are at present 
the chief causes of cost and difficulty, and protracted inquiries in performing 
contracts of sale, will not be taken away by any system of registering deeds. 
To this we must add the important consideration that the additional expense 
and complication caused by requiring registration would be universal, and 
would extend to all landed property, and to all sales and purchases of it, 
large or small. The benefit, however, which the register would confer by 
excluding the risk of fraud would be exceptional and peculiar. All transactions 
would, in fact, be made to pay for the machinery contrived to defeat fraud in a 
few. Were the register calculated to simplify title generally, or the forms of 
transfer generally, or were it adapted to relieve sellers and buyers from the 
necessity of retrospectively investigating past titles, the benefit to landed pro- 
perty, and to commerce in it, would be universal, or substantially so ; and in 
such a state of things there would be no harshness in throwing upon all trans- 
actions the cost and burden of coming and being admitted to the register. 
Unless, however, the investigation of the title retrospectively can be dispensed 
with, the main sources of expense will remain untouched. The expense of this 
investigation amounts certainly to one third and often to two thirds of the 
whole cost incurred by a purchaser.(a) We cannot, therefore, but concur in 
the opinion expressed by Mr. Hayes, that by " establishing a general register 
" there is an absolute certainty of an immediate addition to the expense of 
" every transaction relating to land, and the risk of involving titles at an early 
" period in almost irretrievable embarrassment, while all the advantages which 
" it tenders are more or less speculative and remote," In small transactions, 
which are far the most numerous, any increase of expense would be very 
oppressive, (b) An account of a purchaser's legal expenses incurred at various 
times and in different parts of the country has been furnished by one of the 
witnesses, (c) It gives an average of two and a half per cent, on the purchase 
money, or five times the ad valorem stamp duty. But as an average affords no 
notion of the heavy burden in individual cases, it is necessary to look at the 
smaller properties ; it will there be found that the expenses of the purchase 
mount up to ten, twenty, and even twenty-three per cent. Make even a slight 
addition to these expenses, and then a register, which is intended for the benefit 
of sellers and purchasers, would be the occasion of actual loss to the great mass 
of the persons interested. The Select Committee of the House of Commons 
in 1832 were so strongly impressed with this result, that when they considered 
that a general register of deeds and instruments would be of decided advantage 
to large purchases, they only recommended it as regards small purchases, upon 
the ground that such a measure " would he made most perfect by " being 



(a) See the answers of Messrs. Hurst, Lewis, Statham, Shaen, Sweet, Christie, Farrer, 
Dugmore, &c 

(6) See answers to Question 2. See also Mr. Bullar's Evidence on Registration of Assurances 
Bill in answer to Question 685, &c. 

(c) See Mr. Sweet's answers to written questions. 

C 2 
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made applicable to all lands without reference to their value." We cannot 
think it right to do an injustice to a large body of people merely for the sake 
of obtaining uniformity, which is miscalled perfection. Such perfection would 
operate unfairly on small proprietors, and, as Lord St. Leonards has well 
observed, " probably it would induce them not to resort to the register at all, 
" and then they would be exposed to evils to which they are not now liable ; 
" for if the rate of insurance be too high, the mariner prefers encountering the 
" perils of the sea." 

XIX. Increased complication is a third objection to a general system of 
registering assurances. If any of the instruments affecting the title are with- 
held from the register, then the system becomes imperfect. If memorials only 
are registered, the original instruments of which the memorials are given must 
be searched for, and copied, or abstracted ; and if the instruments are once 
registered, they must remain on the register. However occasional or however 
temporary their object, they cannot be destroyed ; whether satisfied or not 
they must still be kept, and being kept they must all be examined by pur- 
chasers. Thus the machinery would be too complicated to answer its purpose, 
and complication would diminish the facilities of transfer, and increase the 
chances of miscarriage. Simplicity and accuracy are the grand objects to be 
attained. The absence of these must lead to uncertainty, and uncertainty is 
insecurity, and insecurity is impediment. But how are simplicity and accuracy 
to be attained if notice of deeds by the fact of their being registered is to be 
multiplied and perpetuated ? Extinct life estates, and charges or incumbrances 
which have been satisfied or exhausted, and other interests which have ceased 
to be of real importance to the title, must more or less form part of the 
abstract, and the purchaser's solicitor would not be justified in disregarding 
them. 

XX. Another objection raised to a general registration of assurances is the 
fear of unnecessary and uncalled-for disclosures. (a) No man likes to make his 
private affairs public ; and one man has no right to pry into the affairs of 
another, except for some object, in which the latter has given him an interest. 
Now the only legitimate object of making public or giving notoriety to any 
title-deeds is to prevent frauds in the transfer of property by ensuring notice 
to future contractors of all transactions which are to affect them. For that 
purpose, however, there can be no need of disclosing the whole internal history 
of the title for an indefinite period. There can be no reason why every 
particular, however secret or however confidential, should be made known. 
Why are the trusts which affect an estate in land to be more divulged than 
the trusts which affect stock or railway debentures ? Why are settlements and 
family arrangements, which are intended to preserve property in families, to be 
more liable to exposure in the one case than they are in the other ? These 
and similar questions have often been asked, but they have never received a 
satisfactory answer. The objection is striking ; and the force of it constrained 
the Real Property Commissioners in 1832 to suggest(i) that in many cases, 
such as that of an appointment of a reversionary interest, or of portions in 
favour of children, the registration might be safely delayed ; and that any 
provision which it might be desirable to conceal might be made by vesting 
an interest in trustees in whom confidence could be reposed. They added 
moreover, that the peril would be no greater than exists in all settlements 
of money in the funds, and in many other cases in which trusts are not 



(a) See Lord St. Leonards' Pamphlet, pp. 12, 13. 

(b) See Second Eeport on Law of Real Property, p. 23. 
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expressed in the instruments by which the property is vested in the trustees. 
Such suggestions are by no means unimportant. They show, that in cases 
like those pointed out the Commissioners considered that the difficulty of 
establishing a registration of assurances would be so great that they were 
prepared to substitute for it what in fact in the particular case amounted 
to a registration of title ; but if a registration of title would be good for settle- 
ments, why would it not be equally good for mortgages and purchases ? If 
requisite for the one, why not for the other ? If the analogy from the funds 
is available for determining the mode of registration in some cases, why not in 
all ? The dread of disclosure can hardly constitute a just distinction between 
mortgages and settlements ; for the danger of disclosures aifecting credit would 
probably be as great as the dangers of disclosures affecting settlements and 
family arrangements. Nor do we think that there is any inconsistency in 
attributing weight to this objection, and at the same time regarding as an evil 
the disuse or loss of that system of public transfer of land which in a previous 
part of this report we have adverted to as having prevailed in the earlier 
periods of our history. 

XXI. Another objection to a registration of assurances would be, the Fifth objection 
enhanced difficulty of obtaining loans by a deposit of deeds. The transactions considered. 

of this kind are very numerous. At present a respectable man in possession 
of title-deeds may and does obtain relief in sudden emergencies confidentially, 
easily, and at a few hours' notice. But if a registry of assurances were the 
only means of establishing title, and if this title could no longer be evidenced, 
even prima facie, by the possession of deeds, transactions by deposit of deeds 
would be seriously impeded. The knowledge of such deposits, ascertained 
by publication through a general register, would be repugnant to the feelings 
of most depositors, and the process of search and consequent delay would 
stop or limit this species of dealing just at the time when facility and dispatch 
are the chief things needed. These are results which cannot be contemplated 
in a great commercial country without apprehension and alarm. And we 
may confidently conclude, that any system of registration which did not 
provide for arrangements equal in convenience to the deposit of deeds would 
fail to meet with general acceptance. To obviate this objection as much as 
possible, the principal Bills of late years introduced for the Registration of 
Assurances directed certificates of registration to be granted. Upon the faith 
of these it was supposed that parties could obtain loans in the same way as 
they can now obtain them on the deposit of deeds. But we doubt whether the 
same confidence would be given to such certificates as that which is given to 
the deeds themselves, unless they were considered, not only as certificates of 
the fact of registration, but also as certificates of the fact of ownership. In 
the latter case, however, it is perfectly evident that the register would become 
a register of title rather than a register of instruments and assurances. 

XXII. Another objection to registration of assurances is, that it would tend sixth objection 
to render less secure possessory titles, — those titles, namely, which depend considered, 
more upon the fact of quiet and long-continued enjoyment than the technical 
sufficiency and accuracy of the various deeds which may have contributed to 

form the stages and steps of the title. The evidence of defects and slips in 
limitations and conveyances would by the register be perpetuated ; and that 
possession, which might have continued undisturbed if the possessor had been 
allowed to keep his deeds in his box, would be made to invite criticism and 
attack by presenting a public record of some frailty by which, or notwith- 
standing which, historically, the possession might have been acquired. 

C 3 
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Seventh objection XXIII. Lastly, we are not satisfied that any mode of classification of deeds 
or of titles, for the purpose of famishing the requisite indexes to a register of 
deeds, and affording the necessary facilities for search, has been or can be 
devised so as to be sufficiently free from complication. Without the means of 
ready, accurate, and complete searches, a system of registering deeds would 
only be a snare to purchasers. It cannot be doubted, we think, that every- 
thing has been done which learning and ingenuity could devise, towards pro- 
viding efficient and complete indexes, in the Reports of the Real Property 
Commission and the Commission on Registration and Conveyancing. But we 
concur in thinking (a) that the system of classification adopted by those Com- 
missions mixes up the technicalities of the law of real property with the process 
of registration in a greater degree than would be compatible with the objects 
now generally sought to be attained by registration. 

Yorkshire and XXIV. We have not overlooked the fact that the local registers of York- 

Middlesex Eegis- g]j|j.g g^^fj Middlesex (as remarked by the Real Property Commissioners (5) ) 
" are generally considered to be, on the whole, productive .of good, and that 
" no attempt has been made to abolish them. 

As, however, these local registers have furnished a lengthened experience 
on the subject of the registration of deeds, we think it not unimportant to 
remark that they do not afford any answer to the observations we have 
found it necessary to make as to the insufficiency of a registry of assurances 
for removing the existing impediments to the free transfer of land, or as to the 
positive objections which may be opposed to the institution of such a registry. 
Objections to them 1. In the first place, these registers are signally defective, in not presenting 
at one view all the documentary evidence which a party investigating a title 
may have occasion to see. There is no guide to the searches, which on a sale 
ought to be made in the register, except a previous investigation of the docu- 
ments which may happen to be included in the vendor's abstract of title. 
When the names of former grantors or owners of the land have been ascertained 
from the documents to which the purchaser obtains access, then (but not till 
then) he can search the register in the names of those former owners for any 
assurances which may have been executed by them. These searches must be 
repeated in new names, as new light is from time to time thrown upon the 
title ; whereas a register of deeds, in our opinion, ought itself to furnish con- 
secutive information of the dealings with the land which have taken place, 
when once a reference to the proper head in the index has been obtained. 
The defects of the existing registers in this respect are pointed out by the 
Real Property Commissioners (c), and we concur in their opinion. 

(a) See Humphrey on Eegistration of Assurances Bill. 

lb) 2 Rep. p. 19. 

(c) " We may here mention as an important inconvenience belonging to the existing registers, 
" and from which a system founded on classification would be exempt, that where registered 
" deeds are indexed by names several searches of the register at successive times are often neces- 
" sary. The deeds produced to a purchaser indicate the searches required so far only as the 
" title is shown by those deeds. It is obvious, that every document relating to the title must 
" have been under consideration before the extent of the searches required can be ascertained, 
" and that frequently searches will become necessary with reference to interests which are brought 
" into view by the result of a former search. The consequence is, that in almost every case 
" something is left undone ; the purchaser, to escape from inquiries so indeterminate, foregoino- 
" the protection which the register would have afforded him. But if the deeds relating to a 
" particular iitle are brought together in the index, a reference to the class enables the pur- 
" chaser to ascertain at once whether all the documentary evidence has been produced to him, 
" and to call for any instruments which may appear by the register to be wanting.'' And 
'« again,— - 

" The purpose of a repertory of documents of title is not answered, in a perfect manner, 
" by any of the existing registers in this country. Whenever the ownership of lands is shown 
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2. These Registers do not, as we have already observed, contain an inrolment 
of the deeds, but memorials of them only ; and these memorials are not re- 
quired to show more than the names of the parties, and the property affected. 

3. In the next place, these registers do not confer a title according to priority 
of registration, so as to make it indifferent whether the registered deed confers 
a legal or an equitable estate, or so as to protect the sale of an equitable estate 
from the infirmities and risks we have already noticed as rendering it practically 
an unmarketable interest. A subsequent equitable right may obtain precedence 
over a prior registered right, by tacking to it a legal right prior to the former 
on the register, (a) 

4. The objectionable tendency of the rule lastly stated is enlarged by a 
general doctrine long since settled, that registration is not notice, either actual 
or constructive, of the deed registered. 

5. On the other hand, the efficiency and value of the register are impaired 
by a general doctrine, that express notice of an unregistered deed is equivalent 
to the registration of it. A purchase deed brought to the register, with notice 
of a prior deed kept off the register, is postponed to the prior deed, although 
the person claiming under such prior deed has (purposely it may be) disre- 
garded the provisions of the Register Act in not bringing his deed to the 
register. Thus, from the combined effect of the rules which postpone registered 
deeds to what may not be on the register, and do not secure priority in all 
cases to registered deeds over what may come after them on the register, the 
systems of registry in Yorkshire and Middlesex fail in fulfilling many of the 
most important offices of a registration of deeds. 

In all the particulars which we have here pointed out, the defects and errors 
of the local registers were proposed to be remedied or removed in the scheme 
for the registration of assurances which was last submitted to Parliament. It 
is plain, then, that the existing registries of Middlesex and Yorkshire do 
not furnish any evidence in answer to the observations we have already made 
on the deficiencies and the objectionable operation of registration of assurances 
in general. In those observations we have assumed the system to be free 
from the objections in the local registers which we have here noticed; and we 
may add that most though not all of the above remarks upon the local regis- 
tries of Middlesex and Yorkshire are applicable to the general register of 
deeds in Ireland. 

As to Registration of Title. Various Plans proposed. Objections thereto. 

XXV. Having regard to the many and great objections to a registration Registration of title 
of assurances which we have considered, we cannot be surprised at the grow- suggested instead 
ing conviction that a measure of that description will not be adequate to Assurances.^""^ ° 
answer the purposes for which registration is required. The unmanageable 
accumulation of deeds and instruments in one place ; the certainty of an imme- 
diate addition to the expense and delay of every transaction relating to land ; 
the risk of involving titles at no distant period in increased complication and 

" by a deed to which the purchaser has access, a search may be made for conveyances or charges 
" by the grantor and grantee in that deed. Whether in any particular case the search can be 
" continued downwards, so as to get at the whole of the subsequent evidence of title, must depend 
" upon what may be disclosed by the memorials of the respective deeds to which a reference 
" has been obtained by the previous search ; and although there would always be the means 
" of ascertaining the subsequently registered title, if registration at length or a deposit of 
" the deed were substituted for the memorial required by the existing registers, it is obvious that 
" a register, framed upon the principle of indexes by the names of parties, could never be 
" relied on for the discovery of the title anterior to the earliest deed to which the purchaser may 
" have access." 

(a) 2 Re. Pr. Com. Rep. p. 35, 

C 4 
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embarrassment ; the apprehension of disclosures, especially in cases of private 
settlements and family arrangements ; and the diminished opportunities of 
obtaining loans on the security of the land for occasional purposes ; the risk 
of disturbing possessory titles ; and the complication of indexes, have naturally 
induced the distrust of a scheme, the supposed advantages of which, as an 
additional safeguard and security to titles, are more or less speculative or 
remote. Even those advantages are much exaggerated, while the positive 
objections are certain and immediate. The main desiderata to which attention 
is most anxiously directed are not so much security of title (for that, in 
fact, is to a great extent practically obtained), but the simplification of title, 
facility of transfer, simplicity of form, and the consequent diminution of delay 
Plans proposed. and expense. To obtain these desiderata a registration of title is the remedy 
proposed ; and several plans for accomplishing that object have been submitted 
to us. We propose to consider them in due order. 

First Plan. XXVI. The first of these plans (a) proposes the establishment of a Land 

Tribunal, to which owners of land (including tenants for life and in tail, as 
well as in fee) may apply to have the land placed upon a public register, and 
declared to be registered land. The Tribunal is to inquire into the nature 
of the applicant's title to the land and its existing circumstances, so as to 
decide upon the expediency of simply admitting it upon the register. When 
the land has thus become registered, no subsequent act is to create any new 
estate less than a fee simple, except registered leases or easements ; nor any 
new incumbrance, except registered debentures to a limited amount. 

The plan also proposes that the owner of such registered land may further 
apply for a full investigation of title, and for an order declaring, in a conclusive 
form, all existing estates and incumbrances ; and that after the making of 
such order the Tribunal may give to each person so found to be interested a 
Certificate of his Title. It is also suggested, that, in order to obviate all 
chance of any injustice to third parties, the State may guarantee the title, 
upon payment of such small fees or premiums of insurance as will provide an 
indemnity fund to compensate persons whose prior rights might be superseded ; 
but this guarantee is not an essential portion of the plan. 

The privileges considered to be incident to this plan are, — 

1. — A Parliamentary or indefeasible title, when conclusively declared by 
the Tribunal ; 

2. — A power to transfer by simple entry the registered land ; 

3. — A further power to obtain on its credit terminable land debentures, 
transferable either by simple entry like Government Stock, or by simple 
delivery like bank notes or bills of exchange. 

With a view to impart to these debentures an immediate marketable cur- 
rency, and consequent increase in value, their amount is to be limited, — say, 
for example, to ten times the annual value of the land ; and they are to 
be for uniform sums, without priority inter se, and bearing a similar rate of 
interest. The leading object of these debentures is to avoid the existing com- 
plexity of incumbrances, and gradually to supersede all other kinds of charge, 
such as mortgages, legacies, family portions, quit rents, tithe rentcharges, 
annuities, judgments, recognizances, crown bonds, decrees, orders, and rules of 
court. 

As to family settlements and trusts, it is suggested that they might still be 
sufficiently effectuated (like settlements of Government stock or of railway 
shares) through personal confidences, and the equitable jurisdiction of the Land 

(a) See Mr. Scully's plan with the Bill annexed in Appendix A. 
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Tribunal ; also that equitable mortgages or loans from bankers might be 
effected easily and without expense. The plan further recommends that the 
new system should be introduced gradually and in a voluntary form; though, 
after some years experience of its beneficial working, it might be considered 
expedient to render its application universal as to all land not specially exempted 
from its operation. 

The professed principle of the whole plan is to facilitate the sale and transfer 
of land, through the most simple machinery for the registration of an absolute 
title, both to the land itself and to the charges upon land ; with a subsequent 
capacity in the owner of any registered land or charge to transfer the former 
by entry, the latter by entry or delivery. 

XXVir. Such being the general outline of this plan, we have to observe, 
that it has unquestionably the merit of great simplicity, and it contains valuable 
suggestions of which we propose to avail ourselves. Its contemplated advan- 
tages are in a great degree based upon those already derived from the Incum- 
bered Estates Court in Ireland, and indeed it was framed for that part of the 
United Kingdom, though it is said to be capable of easy adaptation to any 
English measure of land reform. Ireland possesses superior machinery for 
carrying into immediate operation a complete system of Registration of Title 
through its Registry of Deeds, its Ordnance survey, and its General Valuation 
of lands. 

The conclusion to which we have come is adverse to the institution of a Objections to first 
Land Tribunal, (a) with judicial powers to decide conclusively upon all titles to P 
land. Such a Court may advantageously be established where estates generally " ""' ^^^ ' 
are so heavily encumbered that their owners can neither emancipate themselves 
from existing burdens, nor discharge the duties which attach to the ownership 
of land. The object in that case is to obtain altogether a new proprietar}^, 
and to provide for payment of debts ; but the same principle is hardly applicable 
in a state of society where there is no paramount need of encouraging absolute 
changes of ownership, as contradistinguished from temporary charges or family 
settlements, and where a considerable portion of the property will, not impro- 
bably, whatever may be the state of the law, still remain in the same 
families. 

XXVIII. Another objection to this plan is, the want of provisions for pro- Objections con- 
tecting beneficial and equitable interests. Without such provisions those who *^™'^'l- 

are entitled to beneficial interests in the registered land would not feel satisfied 
of having adequate protection against the wrongful acts of the registered owners. 

XXIX. With regard to the proposed system of debentures, we conceive Land Debentures, 
that it is not within the range of the inquiry submitted to us, and therefore we 

do not recommend it. We may observe that we are not prepared to concur in 
recommending that the owner of registered land shall be deprived of his legal 
power to incumber his own land, with the same kinds of charge as he can 
create at present. Furthermore we may observe that if it would not be ad- 
visable to establish a Land Tribunal for the purpose of investigating the 
title to land, the same objection would also apply to the establishment of 
such a tribunal for the creation and issue of land debentures. Moreover, 
there is not in England any adequate machinery for ascertaining judicially the 
value of land through a public map or general valuation, such as exists in 
Ireland. The preferable way of enabling persons readily to obtain loans on 
the security of land, is to alter the expensive forms and incidents of mortgages, 

(a) Mr, Scully retains liis preference for the Land Tribunal and Land Debentures proposed by 
his plan in Appendix A. See his paper at the end of this Report. 
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so that they may be at law what they are in equity, securities merely ; and 
that thus the dry legal estate may not be left outstanding on payment of the 
money secured, but that the mortgage may then cease for ever. A statutory 
enactment giving that effect to mortgages, and conferring all the powers which 
a mortgagee now usually possesses under distinct provisions against the mort- 
gagor, or the mortgagor's property, coupled with a registration of the charge as 
well as of the land, might probably be framed so as to give to charges on land 
the same advantages and the same facilities of transfer as those which attach 
to railway debentures. 

Although we do not recommend the adoption of a judicial system of land 
debentures, we think it right to observe that there may be facilities for trying 
it in a proper manner in Ireland, where strong opinions have been expressed 
in its favour (a). 



Warranty of title. 



XXX. The suggestion of a guarantee or warranty of title, supported as it 
has been from many quarters, is not peculiar to the plan now under con- 
sideration, and is in our opinion very \aluable. It is well known that when a 
title has once been investigated and approved of by experienced counsel and 
sohcitors, it is as little likely to be questioned as the right to any chattel which 
a man buys in open market. Still on a re-sale it is again investigated and 
again approved by another counsel and another solicitor, because the new 
purchaser was no party to the former transaction, and he cannot be sure that 
everything has been done which he may think necessary to make himself safe. 
But should the second purchaser be a member of the family instead of a 
stranger, employing and taking the same legal advice, it is probable that he 
would be satisfied with the previous investigation, instead of requiring a new 
one to be instituted, which he would deem to be only going over the same 
ground again. Supposing, therefore, that a public officer, such as a registrar, 
should have the power, on application made for that purpose by proper parties, 
to direct that the title, before registration, should be examined and tested under 
the authority of a counsel and solicitor, he might safely guarantee it, on their 
recommendation, against all claims which could be brought against it. In such 
a case it would not be unreasonable that the registered owner who had thus 
obtained a warranted title should pay a small premium on that account ; and 
the aggregate amount of the premiums paid would constitute a fund to 
indemnify the State as the public insurer in case any latent claim should be 
subsequently established. 



Second Plan. 



XXXI. The second plan (J) which has been submitted to us is founded 
on a principle which was brought to the notice of the Registration and Con- 
veyancing Commissioners. It has been described, in a word, as Registration 
of the Freehold. This plan proceeds on the hypothesis that possession is the 
root of title ; bearing in mind that by possession the possession of the freehold 
is meant, and by freehold a presumptive fee simple. Credit, therefore, is 
given to possession until it is shown to be wrongful. The fact, that the pro- 
perty is held by the person who is seen to hold it, is presumed to be coincident 
with the right of property, until the contrary appears. Acting on this hypo- 
thesis, the freeholder as thus defined is always to be entitled to have his 
property registered. But since there may be other rights besides the free- 



(a) See Evidence of Commissioners Longfield and Hargreave, Master Brooke, Sir M. Barrino-- 
Ton, Lord Dunalley, Colonel Larcom, Mr. Griffith, LL.D., Sir R. Kane, Mr. Pollard Urquhart, M.P., 
Mr. Sausse, Q.C., Mr. R. Longfield, Q.C., Mr. J. B. Murphy, and Mr. R. W. White ; also a 
fetition from Irish Landowners in May 1850. 

(6) See Mr. Wilson's plan in Appendix A. 
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holder's, these rights are to be dealt with as qualifications of the freeholder's 
presumptive title ; for the possession is not necessarily the whole of the evidence 
upon which the title rests ; it should rather be considered as the basis of the 
evidence, or, as it were, the starting point of the inquiry. When, therefore, 
other rights exist, protection is to be given to them, and they are to be capable 
of registration under the heads of " Charges and Notices," Registration of 
charges and notices is to consist, in effect, of the registration of written 
instruments or assurances ; but each instrument or assurance is to stand upon 
the register in the name of a person responsible for its introduction into or 
retention in the registered title, and empowered to remove it at pleasure ; and 
provision is to be made for its compulsory removal from the title, as soon as 
its operation has ceased. The registration of the freehold is to be provisional 
in the first instance, that time may be allowed — say six years ordinarily, but a 
longer period, perhaps twenty years, for those who are under disabilities — 
to interpose the registration of existing incumbrances or adverse titles. It is 
further proposed that a map of all the land in the kingdom, divided into 
parishes or districts, should be made by authority, on which each field or other 
materially defined portion of the surface of the country should be distinguished 
by a numerical symbol. This map is to be made the basis of a book of refer- 
ence containing the same numbers as those on the map, with the description 
and contents of each division, and the names and addresses of the different 
freeholders. The register at the outset would be formed on the spot by an 
assistant registrar or commissioner sent down to the different parishes for the 
purpose of receiving claims ; and the assistant registrar would in substance 
follow the practice prescribed by the General Inclosure Act, 8 &9 Vict. c. 118., 
a limited time being allowed for appeals, with an extension of time in favour 
of persons under disabilities. 

XXXII. This second plan is explained in detail in the Appendix. It 
contains suggestions of which we shall avail ourselves hereafter ; but in the 
view of the majority of this Commission there are grave objections to it ; and 
unless those objections could be overcome or materially lessened we should 
not feel ourselves justified in recommending it. 

XXXIII. One serious objection is the necessity of sending a commission into Objections to the 
every district to ascertain who are to be put on the register of the lands in that second plan con- 
district, — an objection not merely or mainly on the score of expense, but to 

the principle of such an inquiry. It would, in fact, involve a compulsory 
registration of title ; for a landowner could not venture to remain passive, 
lest some one else should procure registration to his prejudice. The presump- 
tive completeness attributed to the freehold title would also tend to stir up 
dormant claims which might otherwise be settled by mere lapse of time. In 
the next place, the right which under such a system every freeholder would 
have to register his freehold, as implymg, in the absence of or subject to 
resistered qualifications, a power to transfer the fee simple to a bond fide pur- 
chaser for valuable consideration, would confer on a person with a limited 
interest a power which he does not and ought not to possess. The conse- 
quence must be, that claims without number would be sent in to the registrar ; 
for the presumptive right which the freeholder might acquire would otherwise 
destroy the actual rights which the remaindermen, or those who have interests 
in the property, are justly entitled to. In the next place, the facihty with 
which claims might be made and allowed would lead to the introduction of a 
iiiass of documents,^ — some real, some doubtful, some fictitious, — which would 
have to be searched for, examined, and got rid of, before a purchaser could 
be advised to accept the registered title ; and thus the evils already pointed 

D 2 
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out (a) as necessary incidents to a registration of assurances would here arise, 
and we do not see how they could well be avoided. Again, since all interests, 
other than that of the registered owner for the time being, are by this plan 
remitted to the head of " Charges and Notices," it would often be ambiguous 
what extent of interest ought to be considered as represented by the registered 
ownership. In some cases the " claims " may be merely illusory, and in others 
they may relate to interests certain to take effect (at a future period). The 
certificate of ownership, however, would be delusive, if it were not certain 
what measure of interest it represented, because the ownership would appear to 
be the fee, and yet might, in truth, be no more than a life interest. On the 
other hand, the proposed circulation of certificates of registered " claims " 
might lead to fraud when the claim covered merely an imaginary, a litigated, 
or a doubtful interest. Once more, the sale of lands by registered owners 
would, during the period of provisional registration contemplated by this 
plan, be almost prohibited, inasmuch as, until the expiration of that period, 
modifications and limitations might be put upon the register in the shape of 
" claims." Assuming, however, that these objections could be more or less 
overcome, still there would be the difficulty, the expense, and the delay of 
mapping the whole country, of settling the questions of disputed boundaries, of 
correcting errors which would constantly creep in, and of revising the map 
from time to time so as to make it correspond with the changes, in the various 
alterations and subdivisions of property, which would constantly take place. 

Maps. XXXIV. The importance of maps as forming the best basis for a scheme 

of registration has been long and often and ably discussed. In 1832 the Real 
Property Commissioners (b) reported against such a use of maps. In 1850 
the Registration Commissioners reported (c) in favour of it ; but two of that 
body, Mr. Humphry and Mr. Broderip, expressed their dissent. In 1850 a 
Bill for the Registration of Assurances, founded on the report of the last- 
mentioned Commissioners, which recommended maps, was brought into the 
House of Lords, and referred to a Select Committee. The Select Committee, 
admitting that maps were in theory to be preferred, came at length to 
the conclusion that, considering the occasional inaccuracy of the Tithe maps, 
the insufficient scale of the then existing Ordnance maps, and the great delay 
and expense of a new survey, it would be inexpedient to propose their compul- 
sory adoption in the first instance, but that means should be reserved of intro- 
ducing them as opportunity occurred. The Bill, in consequence, came down to 
the House of Commons without that portion of it which was founded on the 
recommendation of maps by the Commissioners. In the House of Commons the 
question was slightly reopened((^) in 1851, but no opinion was expressed. Under 
these circumstances we have felt it our duty to take further evidence on it ; and 
we have arrived at the conclusion that a compulsory plan for mapping the whole 
country would not be attended with sufficient advantages to outweigh the 
inconveniences which must necessarily attend it. The first inconvenience 
would be the unavoidable delay that must occur in remapping the kingdom. 
There are no public maps now in existence which would be sufficient to 
answer all the purposes of registration, (e) The present scale of the Ordnance 

(a) See Sections XVII. to XXIII. 

(b) See 2ncl Eep. p. 26. 

(c) See the Eeport of tLe Eegistration and Conveyancing Commissioners, p. 15. 

(d) See Mr. Bullar's and Mr. Coulson's evidence, 692-694, 1000-7, 1073-75, before Committee 
of House of Commons. 

(e) It should be remarlied that this reasoning is applicable chiefly to England. In Ireland 
the Ordnance map on the scale of six inches to the mile is sufficient for the purposes of registra- 
tion. See the evidence of Colonel Larcom, Mr. Griffith, Sir M, Barrington, Sir E. Kane, 
Mr. Brassington, and Mr. E. ^Y. White. 
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maps in England would not be large enough for minute subdivisions of common 
fields, and for a clear delineation of town districts. The tithe maps would 
determine the question of parochial boundaries, but not the boundaries of 
individual proprietors. Such maps might certainly be useful to a considerable 
extent ; but for registration purposes there must be new surveys ; the revision 
of existing maps must be made, and it would probably require two years before 
the map for any one county could be got ready. Again, the expense would be 
very considerable. Mr. Blamire says (a) that the maps and references in the 
Tithe Office have already cost as much as 2,500,000/. ; and Colonel Dawson (b) 
estimates at upwards of a million, the cost of compiling a map of the entire king- 
dom partly from maps scientifically constructed, and partly from the revision of 
other maps to be adopted for the purposes of registration. And this would be 
independent of the expense which would have to be incurred in settling the boun- 
daries between different proprietors, if such a measure were considered desirable. 
It appears to us, however, that to compel the formation of a general map of 
England with the view of making it evidence of the boundaries of properties, 
would of necessity open a vast field for litigation and dispute. Questions of 
disputed boundaries which are now allowed to remain in abeyance must then 
be settled. The trouble and annoyance thereby occasioned would be harassing 
in the extreme ; and these evils would fall more heavily on small owners than 
on large proprietors. Every person must defend his extreme rights, for when 
once the register came into operation, they would be barred for ever. To 
meet so many and such serious inconveniences, the corresponding advantages 
should be clear and positive, certain and immediate; but we doubt very 
much whether this would be the case under a compulsory obligation to map 
the boundaries of every proprietor. 

XXXV. For the reasons before mentioned we cannot recommend that the Maps continued, 
compulsory formation of a general map should constitute the basis of a system 
of registration of title. At the same time we are not insensible to the 
numerous advantages which a pictorial representation of property and its 
boundaries must always have as compared with a mere verbal description of 
it. (c) The verbal description can only state that it contains so many acres, 
roods, and perches ; that it bears such and such names ; that it is occupied by 
this or that tenant; and that it is bounded on the north, south, east, and 
west by certain specified roads, rivers, buildings, or lands belonging to or in 
the occupation of certain specified parties. But such a description is not 
necessarily sufficient to identify the property, or to ascertain correctly its form 
or shape, or whether the fences or boundary lines are crooked or straight, or to 
determine what is the general or particular direction of it with regard to the 
points of the compass. These are matters which a map, constructed upon a 
basis of triangulation, and according to the principles of science, can best 
supply as permanent landmarks, accurate at the time when they are originally 
made, and capable of being restored to their true positions, whatever may 
be the casual or accidental circumstances by which they may have been 
disturbed. Although, therefore, for the reasons above given, the compulsory 
formation of a public map would be open to serious and grave objections, yet 
the use of a map properly authenticated for each individual estate, and made 
on a uniform scale, would probably furnish, together with the usual verbal 
description, the best means of identifying the property, and the clearest mode 
of indexing correctly the registered title to it. One of the witnesses has 



(a) See evidence of Mr. Blamire. 

(b) See Col. Dawson's evidence, pp. 4, 5. 

(c) See on this subject Col. Dawson's evidence. 
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observed in his evidence (a) that " a map is a good servant, but a bad master ; 
" very useful as an auxihary, but very mischievous if made indispensable.' 
In this opinion we concur ; and while we would deprecate the adoption of 
maps in any mode, or for any purpose, which would make them binding upon 
or conclusive of the rights of parties, we would encourage and even require 
their use in each case, so as to obtain a description and admission of the 
particular property which the party applying intends to have registered. In 
furtherance of the same purpose a discretionary power should be given to the 
registrar for determining how far and under what circumstances any existing 
public maps might be made available, as well as the scale upon which either 
the private maps or copies of the public ones should be prepared and employed. 

Third Plan. XXXVI. The next plan which has been brought before us is that 

which was previously submitted to the Select Committee of the House of 
Commons. (6) This plan is founded on the belief that the transfer of land 
may for many purposes be assimilated to a transfer of stock. Every person 
who, in respect of power or interest, has the absolute right of disposing of the 
fee simple of property in land, would, according to this plan, be entitled to 
put the estate on the register, and to transfer the ownership thereof to any 
other person, subject to such rights and interests as were created before and 
existed at the time when the registration of the property was effected. And 
inasmuch as this part of the plan would be slow in its operation, and for 
fifty or sixty years would involve an investigation of title anterior to the registry 
in every dealing with the land subsequent to the registry, it is proposed that the 
person seeking registration should be empowered to apply to the registrar to have 
the title duly investigated by a counsel and solicitor of his own selection ; and 
then, if the title should be found in all respects to be perfectly marketable, the 
registrar is to be authorized to guarantee or warrant it against all claims 
that might be brought in respect of it. But since persons having limited 
interests might be prejudicially affected by the acts of the registered owner, 
it is likewise proposed to enable such persons to protect themselves by the 
entry of distringases, to be obtained and to operate in the same way as stop 
orders are now obtained and operate on the transfer or disposition of stock 
in the funds. A similar mode of registration is likewise provided, by means 
of a subordinate register, for leaseholders. This plan does not provide for 
the registry of anything beyond the simple transfer of the ostensible owner- 
ship in fee and leases. Dealings which concern partial estates or equitable 
interests only will not be assisted or protected by the register, except when 
(as against an improper disposition by the registered owner) a distringas is put 
on. In fact, the purpose of this plan is, to attach to each lauded estate a 
formal and ostensible proprietorship, to which the right of sale and transfer 
may be incident, in cases where the whole fee simple is intended to be disposed 
of, and to remit those who, in any case, may have right to restrain the sale 
or transfer, or to complain of it, or are interested in its proceeds, to the protec- 
tion of the distringas, or to their personal claim against the individual. 

Objections to third XXXVII. The material objection to this plan is, that transfers by the regis- 
plau considered, tered owner are stopped or prevented so long as there are mortgao-es on the 
property protected by distringas, and that mortgagees must either be themselves 
placed on the register as owners in lieu of their mortgagors, or must be con- 
tent with the protection of a distringas. Another objection is, that a general 
liberty of entering distringases on the oath of parties, stating that they have an 

(rO See Mr. Josliua Williams's evidence. 

{h) See Mr. Cookson's, Mr. Field's, and Mr. Williams's evidence, and the Appendices Nos. 1 
and 3 to the House of Commons Eeport of 1853. See also Mr. Cookson's paper in Appendix A. 
to this Report 
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interest in the land, and on an ex-parte order of the Court of Chancery, may * 

lead to complications, embarrassments, and litigation, which ought to be 
avoided. Some further check may perhaps become necessary to prevent this 
hberty from being abused, and we believe such check may be found and 
provided. 

It is also considered by some of the Commissioners that the advantages to be 
derived from registration would under this plan be postponed to too remote a 
period, unless some means could be devised of ascertaining and protecting on 
the register, within an early period, rights in registered land created anterior to 
the registry. 

The principal change in the law which this plan involves is, that after the 
commencement of the registry no disposition by a registered owner will be 
allowed to pass any interest less than the whole fee simple, except leases. Tb& 
transfer must vest an absolute proprietorship in the transferee, whether the 
purpose of the transfer be a sale, a mortgage, or a settlement. 

XXXVIII. Other plans for the registration of title have also been submitted Other Plans. 
to us, and are given in the Appendix. One {a) of these, by one of the Commis- " 
sioners, is substantially the same as the last, with the exception that it makes 

no provision for a system of warranty to which he objects. The others (6) we 
have not failed to give attention to, but they do not appear to us to call for 
special remark in this place. 

As to Registration of Title. Observations introductory to the Plan about to be 

recommended. 

XXXIX. The previous examination of the different schemes before men- Points of agree- 
tioned will tend to show the special difficulties which we have to avoid, and the '^®°* ^^ *^® plans. 
particular provisions upon which all are agreed. They are agreed in recom- 
mending that the entry in the register should be the only manifestation of actual 

ownership for purposes of transfer. Each of these plans, moreover, suggests a 
certain " registration of title " to land ; and what is thus proposed is not a regis- 
tration of that which is now known as " the title " to land, but of some form of 
landed ownership which, as part of the scheme in question, and for the purposes 
of it, must be adopted, and established by alterations in the existing law. Each 
of the' schemes proposes, to a greater or less extent, to remove existing com- 
plexities of interest in land, and therefore more or less implies change in the 
nature of title. The difficulty consists (and here the plans essentially differ) in 
effecting the transition from the existing system of title, and in endeavouring 
to reconcile the registered ownership with the preservation and protection of 
unregistered interests. Most of the plans adopt some kind of mapping and some 
system of warranty ; but they vary in the mode in which these objects are 
sought to be accomplished. 

XL. Bearing then in mind such agreements and differences, and taking Problem to be 
advantage of the different suggestions submitted to us in each of these schemes, ®°^^''^- 
we find that the problem which has to be solved is this : — By what means, con- 
sistently with the preservation of existing rights, can we now obtain such a 
system of registration as will enable owners to deal with land in as simple and 
easy a manner, as far as the title is concerned, and the difference in the nature 
of the subject matter may allow, as they now can deal with moveable chattels or 
stock ? No one doubts that it would be a great benefit to the proprietors of land 

(a) See Mr. Headlam's paper in Appendix A. 

(b) See Mr. Wakefield's and Mr. Macdonnell's and Mr, E. N. Ayrton's papers in Appendix. 
See also Mr. Dugraore's evidence, and Mr. Boyle's pamphlet entitled " Suggestions for a General 
Index of Titles." 

D 4 
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^ if tbey were able to convey it with the same facihty as the owners of ships, or of 

stock, or of railway shares, can now assign their property in any of them. But 
the question is, Can this be accomphshed ? — and, if so, how ? 

In answering these questions, it must be assumed that no plan of registration 
will be acceptable or desirable unless it leaves, substantially and practically, 
to the owners of land powers of disposition and rights of enjoyment of similar 
extent and facihty of exercise with those which they possess under the present 
system. 

DifBculties result- XLI. One remark should here be made, which is apt to be lost sight of ; it 
e^stence of the ^^ ^^^^' — ^^^' '^^ there had been always a register of land, as there is in fact a 
present system. register of ships, of stock in the funds, and of railway shares, it would be 
difficult to point out any substantial distinction between property of that 
description and land, so far as regards the mode and form in which they might 
respectively be transferred or sold. The distinction between them has arisen, 
not so much from the different nature of the things themselves, as from the 
different regulations to which they have been subjected in their origin and in 
the development of their legal qualities. Both kinds of property are equally the 
creatures of and require the protection of the law. Both admit of transfer from 
one person to another. Both may be subject to family settlements. But the 
right to the one has grown up under the feudal system of law, adapted, no 
doubt, as far as it could be done by judicial decision, to the varying wants of 
mankind, but without the aid of a controlling power Avhich alone would be suffi- 
cient to simplify its tenure or facilitate its disposition. The right to the other 
has been created and regulated by Parliament itself, which, having to deal with 
a new subject, determined at once to allow no trusts to affect the transfer of it, 
and therefore excluded from the register of the right to it all modifications which 
might otherwise qualify the absolute ownership. Had land always been simi- 
larly registered and similarly transferred, no one would now think of imposing 
on its present proprietor the harsh and unnecessary burthen of furnishing, 
before he could part with a single acre, a detailed history of every transaction 
relating to the property for a period of sixty years ; nor of forcing him, before 
he could borrow 100^. for purposes of improvement, to prove every birth, 
marriage, death, settlement, charge, conveyance, or incumbrance that might by 
possibility affect the title for more than half a century past ; and if this be so, 
how much more beyond reason would it be to compel an owner, after such a 
process had been gone through on his purchase, again to undergo it, when he 
might wish to sell that to which the title had been both recently and abun- 
dantly proved. Assuming that we are right in this conclusion, and we think 
that few will doubt it, the difficulty of giving to the owners of land the same 
benefits as those enjoyed by the owners of ships, stock in the funds, and railway 
shares, is the difficulty of applying a new principle which, in a new state of 
things, has been found to be practicable and advantageous, so far and in such a 
manner as to render it applicable to an old state of things, which is justly 
complained of, and which has become prejudicial to the interests of society, in 
those very particulars in which it disregards that principle. It is the difficulty 
of unravelling the intricate meshes of form and technicahty with which the 
owners of real property are surrounded and entangled, the difficulty of assimi- 
lating the transfer or alienation of that kind of property which has been hitherto 
subjected to these forms and technicahties to the transfer or ahenation of that 
kind of property which has always been without them ; the difficulty, so to 
speak, of undoing, as far as regards the future, that which has grown up into 
a kind of necessity, until it has almost come to be supposed that the security 
of property in land depends on the fetters with ^\hich all freedom of action 
respecting it is tied up and restrained. We will proceed to show how we think 
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this assimilation may be effected, notwithstanding the compHcations in which 
the title to land and the transfer of it are at present involved. 

XLII. The objects in view are, to form a register of title as distinguished Objects aimed at. 
from a register of the various deeds and assurances under which the title has 
been derived ; — to form this register in such a manner that the retrospective 
inquiry into the former dealings and transactions, which on a transfer is now 
necessary, may be avoided ; — to make this register instrumental in simplifying 
generally the title to land and the_forms of conveyance ; and at the same time to 
continue, as far as possible consistently with a simple register of title, the 
existing system of settlements, and to avoid impairing unduly the security of 
settlements and trusts. These objects, moreover, we consider ought to be 
accomplished, if possible, in a manner which will avoid the special objections 
incident to a system of registration of assurances, but at the same time will 
secure the particular benefits and advantages which, as vre have stated, belong 
to that system. 

XLIII. In endeavouring to accomplish the objects in question, we have come what a reo-ister 
to the conclusion that the register ought to be composed of a succession of simple ought to be and do. 
transfers merely, and should manifest only the actual and existing ownership of 
the land for the time being, without laying open the history or past deduction 
of it. It ought, in fact, to be a record of the ownership existing at the time 
of any supposed search of the register. If the register vrere to disclose as 
part of the existing title the former dealings, it would be found not to afford - 
the requisite relief from the obligation of retrospectively investigating the 
title. 

XLIV. We further think that, consistently with the objects in view, no form what ought to be 
of ownership or property, besides the fee or entire ownership, with the excep- P^^* °" ^^® register. 
tions next mentioned, can be allowed to be put upon the register. The regis- 
tered ownership should, with those exceptions, always be the fee or whole 
interest in the land forming the subject of the registry. Charges on the fee, 
however, and leases, being (apart from the fee) subjects of marketable dealing, 
and interests commonly bought and transferred,'should also be admitted to the 
register, separate places being provided for them. 

XLV. Some of us think, indeed, that beneficial interests in land not What ought not 
amounting to the fee, and dealings with such interests, might usefully and ^it^iT^^*^ 
advantageously be registered. We conceive, however, that registration, as to 
such interests and as to dealings with them, would, in all material points, 
resemble a registry of assurances, and that such a registry should not be mixed 
up with or form part of a registration of title. Any such register should (a) be 
entirely distinct, and should not in any way affect purchasers of the fee, but 
should only bind the parties who created minor interests and incumbrances, 
the owners of such interests, and their heirs and personal representatives and 
assigns, and the trustees. This distinct register might be useful in regulating 
the distribution of the money arising fi'om a sale of the fee, and in determining 
questions of priority, but it should not in any way complicate or impede the sale 
of the fee. 

We, however, confine ourselves in this report to registration of the fee and 
charges on it, and leases ; only observing that the system of registration here 
recommended will be found compatible, as we believe, with the subsequent esta- 
blishment of the subordinate registry we have mentioned, should that appear 



(a) Professor Hancock's evidence. 
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advisable, when the registration of title has been found upon trial to answer the 
ends which are intended to be promoted by it. 

Certain prelimi- XLVI. Before proceeding to state in detail the form and effect of the 

state(l"^^ ^°"^ registration we propose, it may be convenient that we should advert to some 
questions of primary moment which affect the subject of registration of title 
generally, and which have received our careful attention, as presenting them- 
selves at almost every stage of our investigation. 
These questions are :— 

1. Whether registration shall be compulsory or voluntary ? 

2. Whether the title conferred by the registry shall in the outset be parlia- 
mentary or unimpeachable, or shall be subject to be defeated by the claims of 
persons having rights created before the commencement of registration ? 

3. Whether, if the registered title be not at the outset unimpeachable, 
interests created before the commencement of registration shall become in any 
manner bound or affected by the registration after the lapse of any given 
period, or otherwise? 

4. Whether the registry of the legal ownership will be compatible with the 
due protection of the equitable or beneficial interests in land ? 

5. Whether it shall be a metropolitan or a provincial registry, or both 
metropolitan and provincial ? 

First question XLVII. In considering whether registration shall be compulsory or not, it 

(compulsory regis- -g necessary to bear in mind the various senses in which a system of registry 
sidered. may be said to be compulsory. 

1. One form of compulsory registration of title would be to require all 
owners or persons in possession of land to make their claims and apply for 
registration within a limited period, on pain of losing their rights, or of other 
claimants being admitted to the register upon their default. This species of 
compulsor}^ registration of title we do not recommend. Such a system would 
tend to disturb possessory titles, by arousing dormant claims and encouraging 
litigation, and would contravene the general policy of the law in respect to 
possession, which we deem to be a very wholesome one. 

2. Persons applying for registration may be required to prove their title 
or submit it to a quasi-adverse investigation, as a condition of their being 
admitted to the register. We think such a compulsory investigation of title, 
though onl}? required as a preliminary to registration, would be highly objec- 
tionable : and we do not recommend it. It would involve, as has been 
pointed out in the evidence before us, the necessity of having ever}- title to 
every acre of land thoroughly investigated by a competent judicial tribunal. It 
would (a) be distasteful to landowners, who would be very reluctant to disclose 
their titles, and it would occasion the bringing forward of many stale and ill- 
grounded claims, — would give rise to litigation,— and would, when completed, 
be of no practical benefit to any, except those who contemplated selling their 
estates. It is also to be borne in mind that many persons in quiet possession 
of land have bought it under special or restrictive conditions of sale, which 
have precluded them at the time of their purchase from calling for strict or 
proper evidence of the title, and have limited them to some short period of 
the title in their investigation of it. It would, we think, be highly unjust to 
call upon persons in such a situation for strict and technical proof of their title, 
such as alone any public authority charged with certifying titles ought to be 
satisfied with. 



(a) Mr. J. E. Walters' evidence. 
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3. Registration of every dealing with land may be rendered as essential to 
perfect such dealing as any other solemnity which is required for the legal 
alienation of land. This is another description of compulsory registration. 
We think, however, that it is unnecessary to adopt any such principle of 
compulsion. Except so far as the object of securing a register of the owner- 
ship for the protection of purchasers requires registration, dealings with land 
not perfected by entry on the register ought to be allowed to have effect. 

4. Registration may be rendered necessary in order to obtain priority for a 
transaction affecting land as against another transaction relating to the same 
land which may claim the protection of the register ; in other words, as 
between two transactions affecting the same lands, priority may be given to 
that which is first entered on the register. With reference to registration 
compulsory in this sense it has been urged, (a) on the one hand, that by not 
making the original registration of title compulsory the gradual adoption (if 
it shall take place) of the system will be, so far, a test of its usefulness and 
suitableness to the condition and wishes of the country, whilst its non-adoption 
would render it innocuous. It is further said that, considering that the measure 
is novel in its character as well as in its operation, — considering the advantage 
of gradually introducing it, instead of incumbering the registry office with a 
mass of applications which it would be difBcult to get through, — considering 
that the main object of establishing such a system is to obtain, if possible, 
a facility of transfer which many persons whose properties are kept in a course 
of settlement may not desire immediately to possess, — and considering that 
the change is sure to recommend itself if it is likely to be followed by those 
benefits which are anticipated, it would be advisable, at least in the first 
instance, to make the registration purely voluntary. It is said, on the other 
hand, (b) that there should be one law for the whole country, and that it would 
be a highly objectionable system to propose that some purchasers may bring 
their estates within the pale of registration, and others, at their option, remain 
unaffected thereby. It is also urged that a main benefit of the system will be 
lost, if the register should not be the sole and conclusive evidence of dealings 
taking place after the establishment of the register, or if, as to such dealings, 
a retrospective investigaton of the title by purchasers should in any class of 
cases be necessary. Generation after generation (c) might pass away in the 
successive enjoyment of property without anj^ assertion of title on the register; 
and when made, some thirty, forty, or fifty years hence, it must either be 
clothed with a parliamentary or other warranted title, or else after that lapse 
of time a retrospective investigation of title would be needful. The conclusion 
to which we have come on this point, though not without some difference of 
opinion, is that registration shall not, at any rate in the first instance, be 
necessary to a transfer of the fee in order to obtain for it preference or 
priority over any subsequent transfer which may be brought to the registry 
for completion, 

5. Another mode in which registration may be made compulsory is to require 
that, as to all land once voluntarily put on the register, the subsequent dealino-s 
and title should be always continued on the register. In this sense we concur 
in thinking that registration should be compulsory. 

XL VIII. With reference to the second of the questions above pointed out, Second question 
we think that the observations already made, showing that applicants for regis- (Parliamentary 
tration ought not to be required first to submit their title to judicial scrutiny, *'*^®) °°°si^erec]. 



(a) Mr. J. B. Murphy's evidence. 
'b) Mr. Kettle's evidence, 
(c) Mr. Dugmore's evidence. 
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are sufficient to prove the objectionable nature of any scheme of registration 
which should profess to confer at the outset a parliamentary or unimpeachable 
title. It would, we think, be oppressive, either on the one hand to require 
claimants out of possession to come forward, and make assertion of their rights, 
in order to avoid losing them, or, on the other, to put the persons in possession 
to the defence of their rights, as against any stale claims or assertions of 
right that might be set up. We do not think that in order (a) to pass from 
our present system to a register of title it would be necessary, as has been 
suggested, to create a jurisdiction in commissioners, applicable to all land, 
whether incumbered or not, similar to that of the Incumbered Estates Court in 
Ireland, by which an absolute or parliamentary title to the land, subject to 
leases or tenancies, should be declared. On the contrary, we concur in the 
opinion of one of the witnesses (b) who has given evidence before us, that to 
make a judicial or quasi-judicial examination of title an indispensable prelimi- 
nary to admission to the register would greatly narrow the benefits of registra- 
tion. The expense alone of the examination would exclude nearly all small 
properties, and the trouble and expense combined would exclude many others. 
Defective titles would necessarily be excluded ; and we do not see why a 
defect in the title to land anterior to the introduction of registration need 
deprive that land of the benefit of an improved mode of transfer subsequently. 
We think that a registration founded on ostensible or possessory ownership 
should be permitted in the first instance, and that on such a registration the 
antecedent title might be left to be the subject of investigation, until by lapse 
of time or otherwise that investigation should become unnecessary. 



Third question 
(pre-existing 
interests) con- 
sidered. 



XLIX. The next question we have to consider is, whether interests existing 
in land before the time of the first registration of the land shall be in any 
manner affected by the operation of the register, after the lapse of any given 
period or otherwise. 

It has been strongly urged upon us, (c) that if the provisions of the registry 
should operate upon the subsequent title only, and if the old title should be 
left open to investigation for the full period during which it is now liable to 
be affected by latent rights, the utility of the registry would be wholly lost to 
the present generation. On the other hand, it is said that any one who by 
the existing law has an interest which he might set up, supposing there M'ere no 
registration of the ownership, ought to be allowed the same period of time 
and the same opportunities that he now has for asserting his right, though the 
effect of his claim might be to disturb and undo the existing registration 
at a remote time subsequent to the commencement of the registry. The 
question hence arises, whether the principal benefit of the proposed system, 
which is the avoiding the necessity for retrospective investigation of the title, 
may not be secured by fair and reasonable provisions at some period earlier 
than the full time when all possible claims existing anterior to the registry 
would, by the existing law, have expired or become barred. We have been 
reminded (d) that if the legislature should adopt such a rule it would be only 
following an analogy furnished by their predecessors. A statute of Henry 7th 
gave to a fine levied with proclamations after five years a conclusive effect. 
The proclamations were nevertheless in practice a mere fiction, and gave no 
real notice to others, and the period of five years was adopted at a time Avhen 



(a) Professor Hancock's evidence. 

(b) Mr. Macdonell's evidence. 

(c) Mr. Commissioner Longfield's, Mr. J. B. JIurphy's, Mr. Dugmore's, Mr. Meadows Wliite's, 
and Mr. Farrer's evidence. 

(d) Mr. Dobbs on the best means of giving increased facilities to the transfer of land. 
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communication was difficult and intercourse confined. The efTect of a fine 
with proclamations remained in force until the Act was passed abolishing fines 
and recoveries ; and it is said that its abolition bj that Act, without a sub- 
stitute, has been frequently regretted. It is contended that in the present day 
we have need, for the purposes of commerce, of the same policy which for 
different purposes and in a ruder state of society animated feudal tenures ; 
and that the course of years has brought us round again to feel a -want 
somewhat analogous to that felt in the early period of our history, though 
with different aims. It has been further urged, (a) that if provision be made 
for the due publication of the registration or the application to register, the 
registration ought to be allowed to attain its conclusive effect, after the lapse 
of some period shorter than is now required by the general Statutes of Limi- 
ation to extinguish dormant rights ; in other words, that the title if not im- 
peached in a given time, say a short term of years, after the title is put upon 
the register, and full notice of it published, might pass into an absolute and 
unimpeachable title, at least for the purposes of sale, and thus retrospective 
investigation of the title avoided in the case of a sale to a purchaser. Those 
who entertain these views consider, however, at the same time, that all parlies, 
or their trustees, should have the power or right, within the prescribed period, 
to show cause against the title, and should not be obliged to wait until their 
interests are reduced into possession ; and further, that, with the view of jus- 
tifying and facilitating the application of such a provision, some moderate 
evidence of ownership, sufficient to exclude the hypothesis of fraud, should be 
adduced by every applicant for registration. 

The conclusion, however, to which we have come, though with some differ- 
ence of opinion, is, that interests created in land before the commencement 
of registration should not be adversely bound or affected by the mere registra- 
tion as such, but should be allowed to be claimed, notwithstanding the 
registration, within the period now fixed by the Statutes of Limitation. 

L. We next proceed to consider whether registration of the legal ownership Fourth question 

will be compatible with due protection of the equitable or beneficial interests (Protection of 
. 1 J beneficial in- 

m land. tei-ests) con- 

It has sometimes been supposed that any system of registration of title will sidered. 
require a decision as to which of certain principles alleged to be irreconcileable 
touching the theory of disposition of landed property ought to prevail ; whether, 
on the one hand, the stability of settlements, or, on the other, the safety of 
buyers, or, in other words, the protection of families or the marketability of 
land, ought to form the paramount consideration. After mature examination, 
however, we have been led to the conclusion that no such dilemma is in fact 
involved in the institution of a registry of title. 

Were we to allow, however, that such a difficulty does in fact present itself, 
we should be able to rely (as has been well remarked (6) ) on our ancient law 
as affording for the present purpose a wise and useful precedent ; for just as the 
feudal law required that the freehold should always be filled by one capable 
of contributing to national defence, and performing the duties of a feudal 
follower, so the spirit of commerce now demands that for its pm-poses also 
the fee simple in land shall always be represented and be in the possession 
of persons capable of fulfilling those new duties and offices which the owner- 
ship of land in the present state of society entails or involves. 

As regards the sale and transfer of land, it is clear (c) that much good 
would not be obtained by merely registering the fee, or, in other words, the 

(a) Mr. ClifFord Lloyd's evidence. 

(b) Mr. Dobbs on the best means of giving increased facilities to the transfer of land. 

(c) Messrs. NichoU and Smyth's evidence. 
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legal title, unless the purchaser could dispense with inquiry into the equitable 
title, with its incidents. Unless a purchaser be protected from inquiring into 
trusts, there will not be any advantage to him. In other words, (a) if trusts 
and limitations are to continue to form part of the title in all respects as they 
now do, the registry of title will be useless, or at least not worth the danger 
and difficulty attendant upon the introduction of a new system. 

The question, then, is, (b) whether the present system of settlements can 
be modified without materially interfering with the nature or quantum of 
interests commonly created by them. Any material interference with the 
nature of such interests would be objectionable ; but, under modified forms, 
the system may, we think, be continued consistently with the objects contem- 
plated by a register of title. 

Equitable interests and trusts cannot, (c) consistently with the .objects to 
be attained by registration of title, bind or aff^ect the ownership of a registered 
purchaser, unless such interests are of his own creation ; but they may be 
allowed to confer a right against the land whilst in the possession of the owner 
who created the trusts, or in that of his representative, or volunteers claiming 
under him. When the land is sold without fraud, the equities and trusts 
must be transferred to the funds arising from the sale ; and so the purchaser 
will take the lands discharged of the trusts. But they may be protected on 
the register of title by the trustee of the family settlement, or by a trustee 
named by the Court of Chancery, and sales by the settlor or the trustee in 
contravention of the trusts may be prevented by entering an inhibition or 
caveat. 

Thus the existing system of settlements, by which the limitations and trusts 
of the settlement modify and become part of the title, will be unchanged under 
a registry of title, so long as the land continues in the possession of the settlor 
or volunteers claiming under him, or the trustees of the settlement. Upon a 
sale without fraud, these limitations and trusts will attach to the funds arising 
from the sale. 

It has been suggested (d) as another mode of providing for equitable interests, 
that where a person beneficially interested enters an inhibition or caveat, it 
would be a convenient mode to enter the name and address of such party 
in the principal register, with a reference to a distinct register in which the 
nature of the equity might be specified, and this latter register would be 
in the nature of a register of trusts, and the legal title could thus be kept 
distinct from that relating to the equities, This corresponds to the suggestion 
already made, that in order to perfect the system of registration it may be 
expedient hereafter to establish a subordinate register of equitable and 
secondar}?- estates, independent of the principal registry of the fee. 

We are aware that it has been objected (e) to the portion of the proposed 
system now under consideration, that partial and equitable interests constitute 
a very large proportion of landed interests, and that while to require them to be 
registered would be to sacrifice the simplicity of the register, to exclude them 
from the register would be to jeopardise them, by placing them at the mercy of 
the registered owner, except so far as the persons entitled to such interests 
might become active in using the allowed means of restricting his power of 
disposition. It is remarked with truth, that the owners of these interests may 
now remain passive, and yet be sufficiently protected. It is therefore contended, 
that to deprive them of their present grounds of security, and substitute 

(a) Mr. Commissioner Longfield's evidence. 
(6) Mr. Dugmore's evidence. 

(c) Professor Hancock's evidence. 

(d) Mr. Warner's evidence. 

(e) Mr. J. T. Humphrey's evidence. 
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• 
the necessity of taking active measures, by distringas or otherwise, to protect 
themselves from improper dealing on the part of the registered owner, would 
be placing such owners in a new and critical condition, requiring much intelli- 
gence and caution, and would tend greatly to diminish the value of these 
numerous and very important interests, which are themselves constantly the 
subjects of sale and transfer. A settlement of land, it is said, (a) would, 
under such a system, come not to differ practically from a settlement of a sum 
of stock, which would be felt by some to be an evil ; many preferring an 
interest in land, because, to use a not uncommon expression, " while they are 
sleeping laud cannot run aw^ay." 

We may remark, however, in reference to these objections, that experience 
and existing practice will furnish the best answer to them. According to the 
modern practice of conveyancing, the apprehended danger has not been found 
to arise in analogous cases, where trustees are clothed with as large powers as 
they would have under the proposed system. That practice has especially 
been directed to avoid the embarrassment of a comphcated system of trusts, 
which, by the rules of equity, fasten themselves on the land, and provisions 
are constantly inserted (b) in settlements, to render it unnecessary that purchasers 
or mortgagees, when dealing with trustees, should be forced to see to the 
circumstances under which the trust is performed, or the manner in which the 
proceeds are applied. For example, under the present system most well-drawn 
settlements of landed estates contain clauses empowering the trustees to sell, 
with the consent of the tenant for life, if he be living, but if he be dead, at 
their sole discretion, and to give absolute discharges for the purchase money ; 
and yet no sales, excepting those within the object and provisions of the trust, 
are ever heard of. Again, this principle is carried so far that the property 
is often conveyed to the trustees by one deed, while the trusts are declared by 
another. And what is the object of these complicated proceedings, except that 
the trustees may appear to the purchasers, or be treated by them, as absolute 
owners, and that those purchasers need not know anj'thing of the purposes 
for which they hold the property ? Again, under the present system of 
conveyancing, a mortgagee has usually a power of sale, which he may exercise 
without the concurrence of the mortgagor ; but experience has shown that 
this power is very rarely abused, and it is uniformly given without hesitation. 
We therefore think that the practice (c) of inserting powers of sale in settlements 
and mortgages proves that the proposed scheme of registration, when properly 
understood, will not be considered objectionable by landowners. Nor should 
it be forgotten that there are millions of money in the funds, and in railways, 
canals, docks, and other undertakings, left to a great extent in the names of 
trustees, and yet it has been found that property so circumstanced is practically 
safe. Can it be believed that what is safe for beneficial interests in such 
property, when prudently looked after, will be otherwise than safe when 
applied to land, especially if there are thrown over it those additional protec- 
tions which we recommend in this Report ? With such protections, prudently 
claimed and carefully acted on, we conceive the answer must be in the 
legative. And if any further proof were needed, we should find it in the fact 
that the legislature itself has recognized (d) the principle upon which ^Ye pro- 
ceed, and applied it to property in British ships, as may be seen by the recent 
Statute for amending and consolidating the Acts upon that subject. 

It may also deserve remark, (e) with reference to the supposed objection 



(a) Mr. Alfred Bell's evidence. 

(b) See on this subject tlie Eeport of the Eegistration and Conveyancing Commission, p. 30. 

(c) Mr. Geo. Sweet's evidence. 

{d) See 17 & 18 Vict. c. 104. s. 30, &c. 

(e) Professor Hancock's evidence. 
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Fifth question 
(Metropolitan or 
Provincial office) 
considered. 



arising from the risk of fraudulent sales by trustees, that the contemplated 
sale of land is usually known to tenants and other persons in the locality, and 
is therefore less likely to be effected by fraud than transfers of stock. 

LI. The remaining, question is, whether the register shall be a metro- 
politan or provincial one, or, in other words, whether it shall be central or 
local, or both central and local ? Or, to put the question more accurately, 
shall there be — 

One central register for the whole kingdom ; or, 

Several county registers for the several subdivisions of the whole king- 
dom ; or 

One central register for the whole kingdom, with branch offices in the 
principal towns throughout the kingdom ? 

A central register for the whole kingdom would, of course, be established 
in the metropolis ; county registers would probably be in the largest, or most 
central, or most generally accessible town in the county. 

The advantages of a metropolitan register over county registers have been 
stated to be the following : — 

ist. Under a metropolitan register a uniformity of system throiaghout the 
whole kingdom would be established, which would hardly be attainable, or at 
any rate maintained, in several county registers. 

2nd. One metropolitan register would be much less expensive than firom 
fifty to sixty county registers. For in each county register there would 
necessarily be an efficient registrar, and a deputy competent to discharge the 
duties of the registrar during his absence from illness or other inevitable 
cause. 

3rd. One metropolitan register, under the superintendence of a registrar 
of high professional attainments and experience, and efficient deputies and 
subordinate officers, would inspire more confidence on the part of the land- 
owners of the country than several county registers would do. 

4th. The registers of judgments, bankruptcies, and insolvencies must neces- 
sarily be metropolitan. 

5th. The suggested system of distringas would be more efficiently worked, 
and uniformity of practice would be more securely preserved, in one metro- 
politan register than in numerous county registers. 

6th. A metropolitan register would be less expensive to parties employing 
solicitors resident in the country. Every solicitor in the country, without 
exception, has an agent in London with whom he is in daily confidential 
unreserved communication, and no additional expense, or the smallest additional 
expense possible, is occasioned to the chent by reason of the employment of a 
London agent. The remuneration of a solicitor is on a fixed scale, and, as to 
the business transacted by the agent, the remuneration is divided between the 
agent and country solicitor. They are, as regards the particular transaction, 
very much in the position of partners residing in different towns. Through 
his London agent, therefore, the country sohcitor might obtain from the 
metropohtan registry all the required information, at the same cost to the 
client as if the register were in the town where the country solicitor practised. 
But the country solicitor rarely has a confidential agent in any other place 
than London, and if he does not reside in the register-town he w^ould be 
obliged to employ a local sohcitor, or to make a journey to the registry for the 
purpose of search or registration, and it would often happen, where secresy 
was desired, that he would find it his duty to incur the expense of a 
journey. 

7th. With county registers it would constantly occur, that solicitors in distant 
parts of the country, as well as solicitors in the metropolis, would have no 
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knowledge of the solicitors in the particular town where the county register 
might be. Many of the solicitors in large practice in London have clients 
who are landowners in many of the counties in England, and they would 
be much inconvenienced and embarrassed by a system of county registers. 

8th. The ordinary communication between London and country towns, to 
say nothing of the telegraph, is often much more rapid and regular than 
between one country town and another, and of course the postage of letters 
is the same whatever the distance may be. 

It has, on the other hand, been urged (a) that the registrar ought to be 
charged with the duty of ascertaining the accm-acy of the description and 
identity of the land, and that to ensure this a local register would be indis- 
pensable, and that a union of the two systems would be at once practicable 
and desirable. 

With reference, therefore, to the question whether the office should be a 
single metropolitan office, or whether it should be subdivided into various 
provincial offices, our opinion is, that both suggestions may be combined with 
great advantage. The principal office should be situated in London ; but local 
or district registries should be also established. 

We now proceed to state the leading particulars of the registration we 
recommend. 

As to Registration of Title. Leading Particulars of the Plan recommended. 

LII. A land register and transfer office for England and Wales will be The office, 
established in London under the management of a registrar general ; and 
branch offices will be also estabhshed in different districts throughout the 
kingdom, subject to the orders and regulated by the authority of the Registrar 
General, 

LIII. The registration will extend to all corporeal hereditaments, except copy- The kinds of 
holds, and to advowsons and rentcharges, except perhaps tithe rentcharges. property. 

LIV. After the establishment of the office, all owners or proprietors of land General right of 
who have the right of possessing or the power of disposing of it in fee simple simple to obtain 
will be at liberty to apply for the registration of the ownership thereof; so registration, 
that such ownership, or the title to the land which is the subject of the same, 
may thenceforth be manifested by the register alone. 

Supposing this to be accomplished safely and with prudence, the effect of 
the register, when in complete operation, will be to render it unnecessary, in 
deahng with land which has so been registered, to look beyond the last 
ownership appearing on the register, and thus the expense of long investigations 
of title, — of deducing that title through numerous assurances, pedigrees, and 
devolutions, — of requiring covenants for the production of deeds in the hands of 
third parties, — of lengthened abstracts, recitals, and conveyances, — will, on the 
occasions of future alienation, as the register advances, be gradually dimi- 
nished, and eventually be altogether avoided. 

Two difficulties, however, here arise : the one, in first bringing titles on 
the register ; the other, in protecting the different interests and incumbrances 
which may now be derived out of or charged on the fee simple of land, and 
connecting them with the registered ownership. We have endeavoured to 
remove both these difficulties. 

. LV. Registration of title is proposed to be twofold; one wliich shall at once Two kinds of 
enable the registered owner to transfer the estate with a present or immediate g^'^*®"^^^ owner- 

(a) Mr. J. Meadows White's evidence. 
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statutory title ; the other registration of actual ownership, without the power 
to transfer an immediate statutory title. 

LVI. In the second of these cases, that is, in the case of registration 
unattended with immediate statutory title, the parties applying will be required 
to produce before the registrar a declaration on oath, stating that they are 
in the actual enjoyment of the rents and profits, and that they believe them- 
selves to be absolutely entitled to the land in fee simple free from all 
incumbrances, or subject only to such incumbrances as are distinctly specified ; 
and they will also be required to produce, where it can be done, the last instru- 
ment of conveyance of the fee simple, or such other evidence as the registrar 
may find it necessary to require, with the view of excluding fraudulent claims. 
Powers also will be conferred on the registrar to give such public and other 
notices as he may deem necessary of the intention of the parties to have the 
property registered, in order that they may not wrongfully procure a registration 
which may be detrimental to other persons. 

But where the title to lands has been ascertained by decree or judgment of 
any Court whose jurisdiction is competent to determine the right, there the 
production of such decree or judgment by the person in whose favour it may 
have been made, or the order of the Court consequent thereon, will alone 
be sufficient to authorize the registrar to register the ownership of such 
person, subject to the necessity of making such declaration and serving such 
notices as above adverted to. 

LVII. Registration with immediate statutory title will take place in those 
cases where the owner of land desires, not only to obtain a title which, ^vith 
regard to the future, will be manifested and established by the register alone, 
but a title which with regard to the past cannot be disturbed. We have already 
adverted to this part of the subject, and we have stated, for reasons which 
we need not repeat, that the suggestion of a guarantee or warranty of title 
is in our opinion most valuable. In this class of cases (a) it will be lawful for 
the parties seeking registration with the benefits of a warranted ownership to 
apply to the registrar to have the title investigated with that object. In such 
cases, it will be right that the registrar should cause the title to be fully inves- 
tigated, at the expense of the parties, by counsel and solicitors ; and if he shall 
be satisfied on their advice that the title is a good one, then, on the payment 
of a small premium, to be calculated by way of a per-centage upon the estimated 
value of the property in question, he will register the ownership as a warranted 
one, either in the name of the party applying, or, if the party appljang shaU 
prefer it, then in the name of such persons as he may nominate for that 
purpose. Since the guarantee of the title will be given hy a public officer, the 
premiums payable by the party obtaining such guarantee will be paid into the 
Exchequer; and the Consolidated Fund will be liable to make a fair and 
reasonable compensation to any person who may within the period allowed by 
law estabhsh a claim in respect of the estate, the title to which has thus been 
registered with a warranted ownership. A similar provision will also be extended 
to those cases where land is sold under the decree of a Court, subject to the 
payment of similar premiums, and to the title being examined and approved 
of in a similar manner. (6) 

It may here be mentioned, that the suggested warranty has to some extent the 
advantage of precedent in its favour. For when lands are sold(c) by the principal 



(a) Mr. Headlam objects to the system of warranty, See his paper at the end of this Eeport. 
(6) Mr. Napier approves of the proposal to make decretal titles under judicial sales, indefeasible; 
but objects to a warranty by the Registrar as above, 
(c) See 5 & 6 Vict. c. 94. as. 5 to 15. 
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officers of the Ordnance department, Parliament has empowered them to give to 
purchasers a clear and indefeasible title, making compensation to those persons 
who can establish within a limited period any legal or equitable right to the 
property. 

LVIII. In both the above cases, for the convenience of parties, as evidence Certificate of 
of their title to the property registered, and for other purposes which we 
will hereafter refer to, a certificate of the fact that it has been registered will 
be delivered by the registrar to the party applying ; and this certificate, duly 
authenticated by the seal of the office, will be a certificate either of warranted 
or unwarranted ownership, as the case may be. It will be advisable that this 
certificate should state on the face of it the name of the registered owner, 
the lands registered, and the incumbrances (if any) to which they are subject. 
It will also contain a reference to the indexes which relate to the entry 
thereof in the books of the registry. 

LIX. The general effect of the kind of registration here recommended will General eiFect of 
be, that for the purposes of transfer, the registered ownership will at all times ^^^^^ ^^ '°°' 
represent the fee simple of the property, and, as such, it Y'ill not be capable 
of any subdivision or modification into partial or limited estates or interests, 
except so far as charges and leases may also be admitted to the benefit of 
registration under the provisions, which we shall presently mention. 

LX. The right to dispose of and transfer the ownership of land in fee. Right of disposi- 
including the right to charge and lease the same, will belong and be incident registered owner- 
to and in fact be taken as forming part of the registered ownership. ship. 

LXI. When the registered ownership has not been warranted, it will bp What, unwarranted 

subiect to such rights and interests as existed in or were capable of attachina; "^^lership free 

., „ ^ ° trom, and what not. 

upon the property at the time of the first registration, but it will not be 

subject to any rights or interests arising or created at any period subsequent 
to the time when the first registry was efifected, except charges and leases 
admitted to the register, and except interests protected by caveat or inhibition, 
as afterwards mentioned. Thenceforward the title to the property, for the 
purposes of transfer, will be manifested by the register, and by that alone ; and 
so eventually the only title to land which a purchaser need examine will be the 
last transfer as the same is recorded in the registrar's books. At the com- 
mencement, indeed, the validity of the title of the first registered owner will 
still depend, as it does now, on the validity of the title of the party by whom 
the transfer has been made. But as time passes on this title will gradually 
strengthen itself, until it has reached a period which, under the operation of 
the Statute of Limitations, will make it complete, and mature it into an unim- 
peachable statutory title. Year by year the purchaser will be brought nearer 
and nearer to this result, and so the expenses which attend the retrospective 
investigation of title will be gradually diminished, until they reach their 
minimum point. 

LXII. When the registered ownership is a warranted ownership, the special What, warranted 
advantages to be derived from this system of registration will immediately o^^^^rship free 
follow. In such cases the registered ownership will be subject only to other 
registered rights, and will be exempt at once from all latent claims and interests 
which may have been created previously to the time when the property is 
registered. The registered owner will therefore have, forthwith, for the purposes 
of transfer, a simple, complete, and indefeasible title. 

Such a result will tend, not only to diminish the expenses attending the 
transfer of land, but also to increase the value of land as a marketable com- 

F 2 
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modity; for the value of land when offered for sale is not merely to be 
measured by the pm-chase money paid, but likewise by the costs which the 
vendors and purchasers must necessarily incur in deducing the title and 
ascertaining its validity. In proportion as these costs are diminished the 
value of the land will be raised. Great as these advantages unquestionably 
are, they are not the only advantages which may be expected from a system 
of warranted ownership ; for a well-devised scheme of warranted ownership will 
afford so perfect a security to titles that no latent interests, no dormant trusts, 
no fresh claims, which may have been concealed or overlooked, can possibly 
interfere with the enjoyment of the purchaser ; and the land will be as clear 
from all rights, other than those which are actually registered, as stock which 
is purchased in open market. 

What, registered LXIII. The registered ownership, whether warranted or otherwise, will at 
Aether warranted ^^^ times represent, for the purposes of transfer, what is usually known as the 
or not, will be fee simple, subject to such charges and leases as may be admitted to the 
subject to. register, and in the case of ownership not warranted, to the title antecedent 

to the first registration. In other words, the register will be a substitute for 
the documentary Or parchment title. But the registered ownership, whether 
warranted or otherwise, will remain subject, as the fee simple now is, first, 
to such other rights as are not usually included in the abstract of title, (a) 
that is to say, those rights which are incident to the property in a physical 
rather than a legal sense, and those which are presumed to attach on all 
landed property; and secondly, also to such rights as may be ascertained by 
inspection on the land itself, or by inquiry of the occupier. Under the first of 
these heads we include all easements, such as rights of water, rights of way, 
rights of sporting, and rights to light, and those interests which are denomi- 
nated in law profits a prendre, and tithe rentcharges, land tax, and other taxes 
and rates of a general character ; under the second we include short leases at 
rackrent where the lessee is in actual occupation of the premises. These are 
rights which are commonly evidenced by known usage or continued enjoyment, 
or may be ascertained on the spot by inspection or inquiry ; and the title to 
them is generally so independent of the documentary title to the property that 
they will necessarily form a partial exception to that which will constitute 
the registered ownership, whether warranted or not. 

Facility of obtain- LXIV. It may be convenient, before quitting this branch of the subject, to 
mg loans. point out as one of the effects of such a system of registration the great 

facilities which it will afford to landowners to obtain loans for temporary pur- 
poses. The possession of the certificate of the registered ownership, as an 
equitable security for money advanced, will confer the same privileges and 
be attended with the same rights as those which are derived from the possession 
of title deeds under a deposit. And it can hardly be doubted, that for the 
security of those who advance money under such deposits the assurance that 
there could only be one title deed to the property pledged would be of much 
importance. In transactions of this kind, the lender is always liable to be 
imposed upon by the suppression or concealment of some particular deeds 
which may qualify the borrower's right, and we therefore concur in an opinion 
expressed by one of the witnesses before the Select Committee of the House 
of Commons, (b) that " it is probably not too much to say, that there is no point 
" on which the proposed registration of landed property would work better 
" than in improving the security of lenders on deposits of title deeds, and, 

(a) See Mr. Commissioner Hargreave's evidence. 

(b) See Mr. BuUar's suggestions and notes in Appendix to the Report of Select Committee 
on Eegistration of Assurances Bill. 
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" consequently, so far as facilities in borrowing inexpensively may be deemed 
" advantageous, in facilitating the obtaining of loans on such deposits." 

LXV. The second difficulty to which we have adverted is the difficulty Mode of protect- 
of providing an adequate security for those interests which are not of a nature 1"? unregistered 

^ . ^ , •' . interests. 

to be admitted to the register. The ownership of land, whether registered or 
not, will still be subject to various derivative or beneficial interests which will 
require protection. The distinction between legal and equitable interests is 
not a mere technical distinction. It is a matter of fact. Its continuance 
is necessary for the full enjoyment of property. So far as the interests of 
purchasers exclusively are concerned, it would be better, no doubt, that the 
vendors or registered owners should in all cases be the sole owners, both at 
law and in equity. But the beneficial ownership or equitable estate being 
often divided between several persons, the right of present enjoyment being 
in one person, and the right of future enjoyment in another, and the person 
who is entitled to the present enjoyment being sometimes a minor or under 
other disability, and the person entitled to the future enjoyment being some- 
times unborn or unascertained, a necessity arises which must be attended to 
of protecting interests such as these, which would still be unregistered, against 
the unjust acts of the registered owner. Occasionally it has been thought 
that the equitable interests might be put on the register ; but if that is done, 
it is demonstrable, as we have observed in a previous part of this Report, that 
the advantages of a registry of title would soon be lost, since it would become 
in fact little else than a registry of assurances, and a very imperfect one. 
The protection must be provided in some other mode, and we think it may be 
obtained in various waj's. 

LXVI. Where the parties to a settlement desire it, they will have the power Same subject. 

of registering the property in the names of two or more persons as registered No survivorship 

owners, with a short note (the words " no survivorship " will be sufficient), ^''*'*^^'^° registered 

. . . . . owners, 

intimating that in the case of the death of either the jus accrescendi is not to 

have place, (a) The effect of this will be, that if one of the registered owners 

die, no alteration of the ov/nership can be made until his place is filled up. 

And as the prevailing instances of fraudulent or improper alienation of stock 

are those where it has devolved upon one trustee, this simple provision (which 

will completely prevent the devolution of the registered ownership upon a 

smaller number of persons than those first registered) will operate as an almost 

perfect protection to all parties who have or may have any kind of interest in 

the registered land under any settlement of which the registered owners are 

trustees. 

LXVII. As a further protection, those parties who are entitled to any Same subject, 
unregistered interest which, as the law now stands, would render their concur- Caveats to prevent 
rence necessary in a sale of the fee, will be at liberty to enter in the registry cons^\ 
a caveat (b) or inhibition against the transfer of the registered ownership. This 
caveat or inhibition may and ought to be of various kinds, or various in its 
operation, so as to adapt itself to the different circumstances under which it 
will be required. To prevent abuse it will be lodged at the register office, 
only under proper sanctions, such as the consent of the registered owner, or 
the order of the Court of Chancery if the registered owner improperly refuse 
to give his consent ; and to secure protection suited to the various conditions 
of settlements, the caveat or inhibition will be allowed to be so framed as to 
prohibit the transfer of the registered ownership either for a time specified, 

(a) See Mr. Commissioner Longfield's ansvs^er to question 24. 

(b) Mr. Scully considers that more convenient modes of protecting unregistered interests might 
be provided than the proposed caveats. See his paper at the end of this Report. 
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or during particular lives, or until the occurrence of a stated event,. or without 
the concurrence of certain parties who for that purpose may be named or 
referred to as protectors, or under any other condition conformable to law 
which the parties themselves may think fit to impose. The simple effect of 
such a provision will be, that as long as the caveat or inhibition remains, the 
registered ownership cannot be alienated without the permission of those whose 
consent will be thus rendered necessary ; but if all these parties desire a sale, 
that consent can previously be obtained, and so the purchaser will always be 
able to contract for the property, on the express condition, or with the absolute 
certainty, that he need not move in the matter until the title has become 
perfectly clear of the equitable interests thus interposed, (a) 



Same subject. 

Injunction by 
Court. 



LXVIII. When it is remembered that the protection thus afforded to the 
beneficiaries of land will be greater than that which is now afforded to the 
beneficiaries of stock or railway shares, there can hardly be a doubt that, — 
taken in connexion with the fact that, except as against purchasers without 
fraud, the beneficial interests will continue as now to affect the land, — these 
various methods of protection will be found sufficient. If it be suggested that 
fraud maj' still be practised, the answer is that there will still remain the 
remedy by suit, by injunction, and by account. For it is to be observed, that 
an unregistered interest will entitle the beneficiary to enforce the performance 
by the registered owner — not being a purchaser— of such duties as properly ought 
to be observed and performed by him ; and for that purpose, but for that pur- 
pose only, those duties will be deemed to be trusts cognizable like other trusts in 
the Court of Chancery, and determined like other trusts on the principles of 
equity. 



Registered owner, 
where only a 
trustee, not to 
retain the regis- 
tered ownership 
as against the 
beneficiaries after 
trusts satisfied ; 
but this not to 
afiect purchasers. 



LXIX. Where the registered owner shall be a person named such for the 
purposes of any settlement, then, as between such registered owner and the 
beneficiaries interested under the settlement, he will not be at liberty to retain 
the registered ownership, or to remain on the register as registered owner for 
any longer period or under any other circumstances than according to the present 
rules of Courts of equity he would be entitled to retain the legal estate if he 
were a trustee of the fee upon trusts similar to the provisions contained in such 
settlement, and he will be bound to make a grant of the registered ownership to 
such person as may be named in that behalf by the beneficiaries. 



On death of re- 
gistered owner his 
executor to be the 
new registered 
owner, or a new 
registered owner 
to be appointed. 



LXX. In order to keep up the chain of title, and to prevent the difficulty 
which might arise upon the death of any registered owner in obtaining a transfer, 
we think it will be convenient that for the purposes of this measure, as well as 
for the purposes suggested by the Chancery Commissioners, a real representative 
should be appointed, upon whom the registered ownership shall devolve. This 
representative will be ordinarily the executor ; but where an executor has not 
been named, or where he has died or renounced probate, power will be given to 
the parties interested to apply to the registrar or to a judge to supply the place 
of the deceased registered owner, and to enter the name of some proper person 
in his stead. 



(a) It has been suggested that it might be lawful for the parties interested in the 
trusts of any settlement or will to deposit privately with the registrar a copy of the settle- 
ment or will at the time when the lands which are or may be the subject of such settlement are 
entered on the register, with a private instruction that no transfer shall be afterwards made 
of the registered ownership without the consent of the parties who for the time being may 
be interested or who may have power of consenting under the settlement or will, or otherwise 
than under und in conformity with the powers of the settlement or will. 



LXXI. We have already intimated that in our opinion no plan of registration AH powers now 
will be acceptable or desirable, unless it leaves substantially and practically to the fan^^owners left 
owners of land the same powers of disposition and enjoyment, and means of untouched. 
protection and security, as those which they possess under the present system. 
The plan recommended will secure this object. For, subject and in subordina- 
tion to the registered ownership, qualified and explained as we have mentioned, 
the owners of land or of the unregistered interests therein will be at liberty to 
settle, devise, and deal with the same for the like estates, to the like extent, and 
generally in the like manner, as by the rules of law and equity they would have 
been entitled to do if the registration of the ownership had not taken place. 
All the rights of tenants for life or other persons having partial interests will be 
left unaffected and undisturbed, for the registration will not interfere with the 
right of beneficial enjoyment and management of the land, and the property 
cannot be dealt with by the registered owner except when a transfer is by the 
absence of a caveat impliedly permitted. It may also be observed, that such a 
system will have the effect of keeping private all family arrangements, while it 
will continue the enjoyment under them, and provide for their security So that 
the advantages of trusts and settlements will be effectually preserved ; while 
the title will not be incumbered, nor the transfer impeded by any notice of 
such trusts or settlements. The provisions necessary to prevent alienation 
against the will of those who are entitled to say that the property shall not be 
sold will not involve any such notice. 

LXXII. Registered transferees without valuable consideration will be subject As to persons 

to the claims of the persons interested in the unregistered ownership, in the oncoming regis- 
_ J^ ° . ^ ' . tered owners by 

same manner as their transferror would have been ; but this can be so provided gift. 

for as not to affect registered purchasers from volunteers, without fraud ; and a 

further provision can be added, that it shall not be necessary to inquire whether 

the registered owner acquired his title as a purchaser or not. 

LXXIII. We propose that fraud in obtaining a transfer of the registered As to notice and 
ownership shall defeat the title of the person who becomes registered owner by ""^"^ ' 
fraud, but that notice of unregistered rights shall not merely as notice have any 
such effect. We think that though the purchaser in the course of his inquiries, 
or before he concludes the purchase, has notice of any claims upon the estate, 
it will not be unjust to deprive the parties interested in such claims of their rights 
in favour of such purchaser, if their rights are not protected upon the register. 
We do not agree (a) that any attempt to exclude the application of the doctrine 
of notice would prove abortive. We are aware that it has been said that the 
judges would, notwithstanding any law to the contrary, in the course of time 
contrive some means of neutralizing any enactment which went to exclude the 
doctrine of notice, just as our Courts of old contrived to prevent the Statute of 
Uses having the effect intended by the legislature ; and that to abolish the 
doctrine of notice altogether would be contrary to every principle of justice 
and equity. After full consideration, however, we cannot adopt these views, but, 
on the contrary, we concur generally in the reasons adduced by the Real Pro- 
perty Commissioners in their Second Report (b), in favour of excluding the 
interference of Courts of equity on the ground of notice. 

LXXIV. In determining the provisions necessary for securing a proper Mode of describing 
description of and the means of identifying the lands admitted to the register, and identifying 
it will be useful to bear in mind (c) that in every investigation of title there 

(a) Mr. J. E. Walters' evidence. (b) Pp. 37-40. 

(c) See Mr. Cookson's paper, Appendix A. 
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See Paragraph 
XXXV. 



are three important questions to be attended to, viz First, whether the title 

deeds disclose a clear title to the lands described in them ? — secondly, whether 
in that description all the lands intended to be dealt with are truly comprised? — 
and, thirdly, whether the actual possession of the lands is consistent with the 
title as so disclosed ? Now, looking at the plan which is here recommended, 
it is clear that the difficulties arising from the first of these questions will be 
completely met when the register is in full action. For a purchaser will not be 
under any necessity of requiring and examining documentary evidence, the 
register alone, for purposes of transfer, manifesting at once the title to the 
lands which form the subject of the registered ownership. With reference to 
the third point, it will still be necessary that the possession of the lands should 
be inquired into by purchasers, lest it should be adverse to the registered 
ownership. The second, however, of these questions, we have here more 
particularly to consider. We have intimated our opinion that although the 
compulsory formation of public maps would be open to many and grave objec- 
tions, yet the use of a map properly authenticated for each individual property, 
together with the customary verbal description, would probably furnish the 
best means of describing and identifying the land, and indexing it correctly. 
To accomplish this object in the fullest manner, we accordingly recommend, — 

1. That the registrar shall have power to require the description ^of the 
registered lands to be stated and set forth in such form and manner as he may 
deem to be best fitted for the purposes of registration, 

2. That at the time of registration it shall be lawful for the registrar to require 
the parties applying to be registered as owners of any lands, to produce a private 
map or plan of the lands proposed or intended to be registered ; and that such 
map or plan shall be made on such scale and contain such particulars for 
identifying the same with the property registered as the registrar by any 
general or special regulation may in that behalf require. 

3. That before the registration of the ownership of any land, the private map 
or plan so produced by the applicant shall in every case be referred to in the 
description of the lands required to be entered on the register itself. 

4. That the registrar shall also be empowered to require at the time of 
registration that the property proposed or intended to be registered shall contain 
a reference in the description given of it to some public map to be kept in 
the registry. 

5. That for that purpose he shall be at liberty to declare that the maps 
made under the direction of the Master- General of the Ordnance, the Tithe 
Commutation maps, or any other maps of the accuracy of which he is satisfied, 
shall be deemed public maps for the purposes of registration ; and if he thinks 
fit he shall cause copies or reprints of any parts thereof to be made, either on 
the existing or on an enlarged scale ; and such maps as are directed to be 
used for the purposes of registration shall be deposited in the registrar's 
office, and copies thereof published and sold in such manner and subject to 
such provisions as the registrar may direct. 

6. And that as the main object of the public maps will be to facilitate 
searches and references, the registrar shall be empowered to adapt the maps to 
the districts created for the purposes of registration, or to form the districts 
with reference to the number, quality, and description of the available public 
maps, so that each district may have its own public map or maps to which the 
parties seeking for information will be able to refer. 



Mode of trans- 
ferring the regis- 
tered ownership. 



I.XXV. Having thus provided for the first registration of title to lands, for 
the protection to be given to unregistered interests, and for the mode in which 
the identity of the property may be ascertained, the provisi6n to be made for 
subsequent dealings with the registered ownership by way of transfer, mortgage, 
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or lease, will be comparatively easy. Beginning with transfers, when the 
registered ownership is in a single name and unfettered by a caveat, that 
party alone can go to the registrar, and desire the transfer, on production 
of the certificate of registered ownership. When a purchaser has bought the 
land of the registered owner, the application of the one and the authority 
of the other will, on the production of the like certificate and a deed of 
grant, be sufficient for the purpose. And when the ownership has been guarded 
by caveats, the previous withdrawal of them, on the consent of the persons in 
whose names they are entered, or by an order of Court, will enable a pur- 
chaser without any trouble or further inquiry to see at once whether he can 
complete his contract. The transfer will be made by deed, and in a short and 
simple form, which thfe Act will authorize. On proper evidence being adduced 
before the registrar of the validity of the deed, he will enter in the register the 
name of the transferee in the place of the transferror. When that has been 
done the transfer will be complete, and will pass the whole fee simple ; and 
on the completion of it the registrar will deliver to the transferee a fresh 
certificate of registered ownership, if the whole of the registered land has been 
transferred ; but if the transfer is confined to a part, he will deliver to the 
transferee a certificate of ownership limited to such part ; and he will deliver 
to the transferror a fresh certificate of ownership containing a description of the 
lands retained by him. 

The eflFect of such transfer will be, to give to the person registered an 
absolute title to the lands so registered for the purposes of alienation, free from 
all interests created subsequently to the first registration of the land. If the 
registered ownership is a warranted ownership, it will further be freed and 
discharged of all estates and interests whatsoever, excepting easements, regis- 
tered leases, and registered charges ; but if the ownership has not been war- 
ranted, it will be subject to any claims which existed at the time of the first 
registration, and have not since become extinguished or barred by time. 

LXXVI. With regard to incumbrances, we (a) think that the benefits to be Registration of 
derived from registration should be extended to the owners of charges upon incumbrances, 
the fee of land as fully as to the owners of the fee itself. The registration 
of charges may properly be subjected to the following rules : — 

1. Every charge intended to be registered shall so be entered on the register 
as to show the name of the owner thereof, the lands upon which the same is 
made, the amount of money secured thereby, the rate of interest payable 
thereon, and the date of the instrument by which it is created. 

2. Every such charge shall also be entered under some proper sanction, such 
as the consent of the registered owner to the registration thereof, or the 
order of a competent Court decreeing or directing the same to be registered. 

3. On the registration of such charge the registered ownership will be subject 
to the legal rights and powers incident to the charge, and either may be trans- 
ferred independently of the other. 

4. A certificate of the charge will be given by the registrar to the party 
applying to register the same. 

5. The priorities of all charges shall be determined exclusively accordino- 
to the dates of their respective registration. 

6. Unregistered charges shall only take eflfect as unregistered interests, but 
may be protected in like manner as unregistered interests. 

(a) Mr. Headlam objects to an independent Register of Incumbrances or Leases. See his 
paper before referred to. 
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leasesf^*^"" *^^ LXXVII. The benefit of registration will also (a) be conferred on the owners 

of leases for the term of twenty-one years and upwards. The registration of 
leases will be subject to the following rules : — 

1. Every lease intended to be registered shall so be entered as to show 
the name of the owner thereof, the length of the term, the date of the lease, 
and the rent reserved. 

2. Every such lease shall also be entered under some proper sanction, such 
as the consent of the registered owner, or the order of a competent court 
decreeing or directing the same to be registered. 

3. On registering such lease the registered ownership will be subject to the 
legal rights incident to the lease, and either may be transferred independently 
of the other. 

4 A certificate of the lease will be given by the registrar to the party 
applying for the registration of the same. 

Transfer of incum- LXXVIII. The mode of transferring registered charges and registered 
leaseholds will be similar in all respects, mutatis mutandis, to the mode of trans- 
ferring the registered ownership. And on the death of the registered owners 
thereof, their representatives will be entitled to be registered in their place. 



Extension of 
powers of sale of 
Court of Chancery. 



Indexes. 



Miscellaneous 
provisions. 



LXXIX. There are some cases in which provisions, in connection with the 
proposed register, may be made to facilitate the sale and transfer of land, though 
not provisions which can be said to be indispensable to the system as a system 
of registration. It has been suggested to us {b) that means might be devised 
by which the conversion of land into money could be effected at once, with 
the concurrence only of the person having possession and enjoyment of the 
land, if care were taken to provide a safe independent place of deposit for the 
money for division among the parties having pecuniary claims on it. Facilities, it 
is said (c), might be given in some cases to allow the transfer of the land to 
proceed, impounding the consideration for the transfer, and fixing it with the 
equities under notice. This, it is urged, would be specially desirable in cases 
of pecuniary claims or charges on the land the title to which charges may be 
embarrassed. 

We have adopted these views, and propose to vest in the Court of Chancery 
certain powers for the purpose suggested. 

LXXX. A provision which it is most important to attend to is the mode of 
indexing the property registered. This must be left to a great extent to the 
determination of the registrar. But since there are three matters more or less 
distinct from each other, yet more or less connected together, which would have 
to be entered in different ways, namely, registered ownerships, registered 
charges, and registered leases, there must be also three sets of indexes corre- 
sponding therewith ; namely, first, an index of registered owners ; secondly, an 
index of incumbrancers ; and, thirdly, an index of lessees ; and these indexes 
should so far refer to each other that the registered ownership should always 
show by a distinct reference whether such ownership was subject or not to 
any existing charge or lease. 

LXXXI. With regard to some miscellaneous questions as to the machinery 
of the proposed registry, we think that the title deeds should not be required 
to be delivered up to the registrar ; that the registrar should have a general 
power of determining conflicting claims by consent, or of putting them in a 

(o) See Note (a) p. 41. 
(b) Mr. Bartle J. Frere's evidence. (c) Mr. J. Meadows White's evidence. 
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course of judicial determination ; that no tenancy in common should be allowed 
in a registered ownership ; that a general power should be given to the registrar 
of making necessary regulations ; and that there should be a difference of fees 
for large and small transactions. 

LXX XII. With regard, however, to the powers to be entrusted to the regis- Authority of 
trar, we conceive that, as a general principle, his authority should be ministerial 
and executive in its nature, and not judicial. We agree in an observation 
contained in the evidence before us (a), that there is no feeling more strongly 
rooted in the public mind than dislike of official interference with their private 
affairs, and any system must be considered practically impossible, however 
theoretically perfect, which would render the approval or sanction of a registrar 
necessary for the completion of transfers, or would give him any discretionary 
power to prevent them. 

Conclusions in favour of, and Answers to Objections against, the Plan 

recommended. 

LXXXIII. This measure, so novel in its character and so difficult in detail, General conclu- 
demanded from us and has received the most careful and searching examination. £i|'^measure°™ ° 
The best means, in fact, of testing its practicability were afforded to us before 
this report was drawn up, by the labours of one of the Commissioners, who 
prepared the sketch of a Bill (6), with the requisite provisions and machinery 
for the practical working of the measure. This Bill, which will be found in 
the Appendix, was examined by us in detail, and from it we derived much 
valuable assistance in framing this report. In some respects it diflPers from 
the recommendations which have here been made ; in principle, it agrees with 
them altogether. Novel, therefore, and difficult as the measure may be, we see 
no reason to doubt its practicability, and we can consequently recommend it 
with more confidence, and in the belief that while it would obviate all the 
difficulties which are likely to spring from a registration of assurances, it 
would provide those benefits in the transfer of land which registration 
is intended to confer. On the one hand it will be found, that the expense 
and delay which must always be occasioned by a retrospective investi- 
gation of title, ^ — the evil of accumulating year after year a vast mass of 
documents in one registry, — the complication and difficulties which would 
thence arise, — the danger of disclosing the private affairs of individuals, and 
the other objections above adverted to, in a registration of assurances, will all 
be avoided. On the other hand, it will be seen that the removal of those 
impediments with which the alienation of land is surrounded, — the ready 
means afforded of raising money by temporary loans for purposes of improve- 
ment,^ — the facilities for partial or complete alienation, without disturbing 
existing interests, or interfering with the rights of settling property which 
are now enjoyed under the present law, — and the perfect security which a 
purchaser may acquire by obtaining easily a parhamentary or warranted title,— 
will confer on land an enhanced value, and free the owners of it from those 
embarrassments to which no other property has ever been subjected. 

LXXXIV. The main objections which have yet been urged against such Objections urged 
a measure are, first, that it excludes from the registered title all those various ^^^^"^* ^* 
modifications of ownership which the law allows, other than fee simples, mort- 
gages, and leases ; and, secondly, that the warranty of title to lands will be 



(a) Mr. Kettle's evidence. {b) See Mr. Lewis's Bill, App. B, 
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open to serious inconveniences, 
objections. 



We will make some remarks on each of these 



First objection as 
to the limited 
extent of the mea- 
sure. 



Second objection 
as to warranty. 



LXXXV. With regard to the first objection, it must be admitted that the 
benefits intended to be conferred by registration are confined, in the first 
instance, to the registration of the fee simple, mortgages, and leases. These, 
it is to be remembered, are the properties in land which most usually form 
the subject of sale and transfer. Transfers of other rights and interests are for 
the present excluded from the proposed register, because it is desirable, at least 
in the first instance, that the plan should not be unnecessarily complicated. 
In the meantime there is nothing to interfere with those rights and interests. 
They will be as capable of being exercised and enjoyed after the establish- 
ment of the register as they are now. The measure proposed expressly 
preserves them. And as long as it preserves them, the owners of them will 
have all the control over the management of the property with which the law 
now invests them, and which their settlors or testators intend that they should 
have. Further than this it might be imprudent to go, before the measure 
has moulded and adapted itself to the practical wants and habits of the 
community. 

LXXXVI. With regard to warranty, it is considered by some of the 
Commissioners to be contrary to the general policy of this country to allow the 
State to enter into pecuniary speculations of any description; that though 
there may be reason to believe that the sum which landowners would be willing 
to pay for such a warranty would be more than equivalent to the risk incurred 
by the Government, or, in other words, that the speculation would be a good 
one ; yet, as there is no experience on the subject, no confident opinion can 
be expressed ; and that it is obvious that if at any time there should be 
carelessness or fraud on the part of the officers of the Government who have 
the management of the scheme, the loss to the State might be of a most 
serious description. 

In the second place, it is said that there is a great objection to the plan 
arising out of the manner in which it deals with the rights of individuals. 
It provides that any person establishing a claim on land guaranteed by the 
Government shall forfeit his right or interest in the land itself, and in lieu 
receive a money compensation to be paid by the State, and apparently to be 
also estimated by the State ; and it is argued to be most objectionable that 
the contract between an individual and the State should be allowed to affect 
the rights and interests of a third person, who is not in any way cognizant 
of or a party to the contract. 

Independently of the foregoing objections, which apply to the principle of 
the scheme, it is considered that there are considerable practical difficulties 
incident to its execution ; and that but few of the titles to land would bear 
so searching an investigation as would be necessary in order to obtain the 
warranty. It is lastly said that the costs and expenses of an application for 
a warranty would be serious and certain, the result of the application 
would be doubtful, and in the event of a refusal a stain would be cast upon the 
title, and its defects made known and exaggerated. We have considered these 
objections, and agree in thinking that they are entitled to attention ; but a 
majority of the Commissioners have come to a conclusion in favour of the 
principle of warranty. They can see no reason why the great benefits which 
have been conferred in Ireland on encumbered properties should not, by 
analogous measures, be extended to unencumbered properties, and also to this 
country. A parliamentary or warranted title is the one great desideratum to 
enable parties to deal as freely with their landed estates as they now can do 
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with their personal effects. If the title is investigated with ordinary care, as no 
doubt it would be, by the counsel and solicitors selected for that purpose, the 
risk run is more nominal than real. If it should turn out that there was some 
claimant whose possible rights had been overlooked, he would receive com- 
pensation which the premiums paid by way of insurance would probably 
be more than sufficient to cover. If the purchaser should think that these 
premiums would entail upon him a new expense, the answer is, that he need 
not incur it unless he derives an equivalent advantage. But instead of this 
we believe he would feel that this advantage was more than an equivalent for 
that expense by the clear title which he would thus obtain, by the additional 
value given to his land, and by the perfect security in which he would 
hold it. 

Answer to the Inquiry as to " the Advantages and Disadvantages" of the Plan 

recommended. 

LXXXVII. Having now stated the leading details of the plan of registration Whether there are 
we recommend, we propose to consider, in answer to the inquirv intrusted to *°y disadvantages 

^ ./ attending the 

US, " the advantages of and disadvantages attending such a system." system. 

LXXXVIII. In regard to what may be the disadvantages of registration 
of title, we may refer to the different parts of this report in which objections 
and difficulties have been adverted to and dealt with. We have shown that 
the existing evils are great; and we have acted upon the principle laid 
down by the Real Property Commissioners, that it should be made out, to a 
reasonable degree of cei'tainty, founded on a careful investigation of facts and 
mature deliberation, that the proposed remedy is practicable, and that it will be 
effectual ; that it is the best that can be devised ; and that it will not itself be 
an evil, or productive of evils, equal, or nearly equal, to those against which it 
is provided. We are of opinion that the plan recommended by us fulfils or 
satisfies all these conditions ; and at all events these objections, even if allowed 
to have the character of disadvantages, cannot be deemed seriously to detract 
from the very great benefits which landed proprietors, and the buyers and sellers 
of land, will derive from the measure we have recommended. 

LXXXIX. The advantages of the system will consist in giving facilities The advantages of 
to the sale and transfer of land in the following respects : — *^® system. 

1. It will secure the principal benefits and advantages sought to be attained 
in a system of registration of deeds, (a) 

2. The system will render unnecessary retrospective investigation of the title, 
as to all dealings subsequent to the commencement of the registration, and 
will gradually operate to dispense with such investigation altogether. 

3. It will simplify the title to real property for the future (though it will not, 
except where warranty is obtained, confer at the outset a parliamentary title as 
against interests existing anterior to the registry), and it will have this effect 

(a) There are, however, two exceptions : — The exceptions are, that it will not directly tend 
to make equitable or secondary estates more marketable than they now are, and that it will not 
afford the means of obtaining evidence of the contents of lost deeds. The former defect or 
objection will, however, cease to be material if the subordinate register of derivative estates 
to which we have more than once referred be established, and the objection may at all events 
be alleviated by an alteration in the law as to the obtaining of priority by the legal estate and 
the doctrine of tacking, which is one of the amendments of the general law subsequently adverted 
to in this report. The latter defect will not, as to future titles, be of any considerable moment 
as regards purchasers of fee-simple estates, for title deeds will, under the operation of the 
registry here recommended, become of less consequence than they now are as evidences of title 
to the fee. 
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Improvements in 
the general law 
and practice of 
conveyancing. 



even though it should happen that no concurrent improvements are effected in 
the general law of real property. 

4. It will make purchasers of the fee and leases perfectly secure. 

5. It will simplify to the utmost possible extent the forms of transfer and 
the modes of conveyance. 

6. It will tend to increase the saleable value of land. 

The system will effect this last benefit (a) by removing difficulties, and thus 
increasing the desire to invest in land. It will also enable the buyer to ascertain 
his expenses accurately. At present the expense depends partly upon matters 
which come to his knowledge only after he has entered into the contract. 
There will in fact {b) be a saving to the buyer of the expense of investigating 
title and conveyance, and to the seller of preparing the title. The seller will 
indeed still have to bear the expenses of distributing the purchase money, but 
this he must do under the present or any other system. 

7. It will tend to lower the rate of interest on loans secured upon land. 
It has been well said that the greatest condemnation of the existing system 
of lending money on land is the reluctance which bankers, the natural traders in 
loans, have to lend on mortgage or judgment. The security which they refuse, 
careless trustees, ignorant people who have savings, and widows and others 
who have some small provision, are advised to accept, and in this way the 
whole risk of bad security is thrown on the classes least able to bear it. (c) 

8. It will confer facilities for the sale of large estates in lots. We agree 
in the statements of one of the witnesses, that the necessity for investigating 
the past title, and procuring the means of proving it and substantiating it for 
the future, places great obstacles in the way of selling a considerable estate 
in numerous lots ; as it is generally difficult and always expensive to furnish 
each purchaser with the necessary evidence. One of the important advantages 
of a new and parliamentary title is found in the great facility it confers for the 
subdivision of estates upon a sale. 

9. It will enable persons to obtain a warranty of their titles at the same or 
nearly the same expense as that incurred in an ordinary purchase under the 
present system. 

Miscellaneous Recommendations and Observations. 

XC. But it is our opinion that as the register cannot in the first instance be 
made to confer an immediate statutory title in ordinary cases, some changes in 
the general law, having a tendency to simplify title, should be made concur- 
rently with the establishment of the registry. The evidences of title and its 
devolution may be rendered more simple in various particulars which have been 
pointed out in the evidence before us, and are hereafter adverted to. By 
making those improvements in the law, the register, without being made to 
confer immediate parliamentary title, may nevertheless be instrumental in pro- 
ducing immediately many of the advantages in regard to simplicity of title and 
transfer which will result from its own proper and unassisted operation, when 
its action has become complete. Facility of transfer and simplification of title 



(a) Mr. Commissioner Hargreave's evidence. 

(b) Mr. K. J. Farrer's evidence. 

(c) Some experience as to the bearing which an improved state of title may have upon the rate 
of interest is furnished by the Report of the Select Committee of the House of Lords, appointed 
to consider whether it would not be desirable that the powers now vested in the companies for 
the improvement of land should be made a subject of general regulation, for it appears from that 
report that one great advantage afforded by these companies is, that a landowner holding in fee 
can borrow cheaper under these Acts than he could otherwise, by reason of the mortgage being a 
primary charge under the Acts, and by reason of an investigation of title not being required, as in 
other cases. 
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act and re-act upon each other. We think that the. estabhshment of a register 
should only be part of a general plan for amending the law of real property, in 
the particulars presently adverted to. We concur in the opinion of one of the 
witnesses (a), that, considering the cumbrous forms employed in conveyancing, 
it would be extremely impolitic to estabhsh a register that would, as it were, 
stereotype a decaying system, and perhaps stand in the way of its thorough 
reformation, or, in case of its being superseded by a better, would induce the 
inconveniences of a register begun in one era and continued in another. 

The improvements in the law of real property and the forms of conveyancing 
which have been suggested to us we have thought it advisable to embody 
in the sketch of a Bill, which has been drawn by one of the Commissioners, and 
will be found in the Appendix. Thereby the title to real property, indepen- 
dently altogether of the registration we recommend, and during the gradual 
introduction of the system, would be greatly simplified,^ — by the abolition of 
certain technical modes in the creation, limitation, and disposition of estates, — 
by turning mortgages into mere securities, but with the same powers of 
recovering the money which are usually conferred on the mortgagee, — and by 
giving to certain instruments such general effects as are now expressed in a 
lengthened form, and which add greatly to the cost of the transaction. These 
provisions do not strictly fall within the main object of the inquiry submitted 
to us, but they are so nearly allied to and so much connected with it that we 
have deemed it our duty not to overlook them. They are also framed upon 
the principle recommended by experienced witnesses (5), of first deciding on 
the plan of the registry, and then altering and simplifying the general law with 
reference to that plan. We hope that this Bill, together with the plan which 
we submit to Your Majesty for the registration of title, will be of use in 
assisting Parliament to deal at once with the whole subject. 

XCI. One practical suggestion there is, which it may be useful we should Partial estabUsh- 
make, with regard to the policy of estabhshing the register in the first instance ^^gj. j^ ^^^ first^^^' 
partially. As was said (c) of registration of deeds, we doubt whether any instance. 
scheme of indexes, which ingenuity may devise, will be such that registration, 
with all its incidents, may start into life a perfect system, answering at once 
every purpose for which it is intended. We think there must be some practical 
experience, some working of the system, before office arrangements can be 
made which will be so perfect and simple that information (the non-discovery 
of which may be prejudicial) may readily be obtained. We therefore con- 
clude that it would be desirable to try the registration partially at first, and 
establish the system to its fullest extent in some particular county or district. 
If it should be found to answer the objects for which it is intended, it might 
be then universally established ; or the office created for that county or district 
might be extended to the whole country. 

XCII. Before concluding this report, we think it right to observe, that the Peculiar facilities 
circumstances of landed property in Ireland at the present time afford peculiar tte estabhsh- 
facilities for the introduction of an improved system of registration into that ter in Ireland. 
part of the United Kingdom. The long-established Register of Deeds, the 
Ordnance Survey, and the Incumbered Estates Court, in that country, furnish 
materials and machinery for effecting the transition from {he existing system to 
the new one much more readily and speedily than can be anticipated in 
England. 

(«) Mr. Dugmore's evidence. (5) Mr. Bellenden Ker's evidence, 

(c) App. to 2 Ee. Pr. Com. Eep., 133. 
G4 
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We are informed by competent witnesses that the Ordnance Survey is 
considered one of the most valuable acts of practical government that has ever 
been carried out in Ireland. The maps are in almost universal use in the manage- 
ment of estates, in the sale of land, and in the valuation of land for public and 
private purposes. The boundaries of the old divisions of the country, such as 
counties, baronies, parishes, and townlands, are set out on the maps ; the Poor 
Law unions and electoral divisions are aggregations of townlands, and can 
therefore be at once ascertained. In the southern counties the maps show the 
divisions of fields and tenements ; and this system is being extended to the 
northern counties. These maps afford, it is said, the requisite materials to 
construct a public map as a basis of registration. The scale of the Ordnance 
Survey is for the entire country six inches to the mile, and the separate maps 
of towns are on a scale of sixty inches to the mile. 

The existing (a) and long-established Registry of Deeds in Ireland appears 
to afford additional facilities for ascertaining satisfactorily the existing titles 
to and interests in land in that country. These facilities might, of course, be 
increased by the application for that purpose of the machinery of the Incumbered 
Estates Act. 

Great as are the benefits, however, which the Incumbered Estates Court 
has conferred upon titles in Ireland, it is a remarkable circumstance that there 
is no provision for perpetuating and continuing, as to future transactions, the 
parliamentary title obtained upon a purchase from that Court. The title is 
vinimpeachable as to all transactions prior to the time of the purchase ; but 
immediately after the purchase the transfer of the land becomes subject to the 
general law, and as to all transactions taking place after the purchase the 
title is liable to become again involved in complications and embarrassments 
similar to those from which it was relieved by the sale under the Incumbered 
Estates Act. Permanent simplification of title and simplicity of transfer are 
not attained hy the Act, and retrospective investigation of the title becomes 
again necessary (though at present not to the same extent as formerly). 

The system, therefore, which we have recommended, is required not less for 
Ireland than for this portion of the United Kingdom, while, at the same time, 
as we have already observed, the facilities for its introduction there are much 
greater than in this country. 

The remuneration XCIII. We take leave further to observe, that we think it will be very 
of solicitors. difficult to deal fully or satisfactorily with the subject of registration of title 

without making fresh regulations on the subject of the professional remunera- 
tion of solicitors. We observe that the Real Property Commissioners also 
found it necessary to direct their attention to this subject when making their 
report in favour of the registration of assurances. 

In England a solicitor is allowed to receive such fees only as the judges of 
the Court assign him, and these fees are so devised as to attach to certain por- 
tions only of his work, leaving the rest to be done without fee. In matters of 
conveyancing, the whole trouble of the transaction is principally compensated 
by fees assigned according to the length of the various documents. Theoreti- 
cally, in England, a sohcitor is entitled to the same fees for superintending 
transactions relating to the smallest properties as to the largest. In Scotland, 
and many foreign countries, the work is principally compensated by a brokerage 
or commission ; a form of remuneration almost universally adopted by the 
usages of commerce for all other agencies. 

The changes we propose for the transfer of land, without materially altering 
the nature or extent of the more important services rendered by the solicitor, 

(a) See eyidence of Mr, J. B. Murphy. 
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or the professional superintendence and responsibility involved, will interfere 
with those particular processes to which the Courts have thought fit almost 
entirely to attach the solicitor's right to remunei'ation. 

If, therefore, it is considered desirable to continue to prescribe by law a scale 
of remuneration for conveyancing business, it would seem right that an opportu- 
nity should be given for reconsidering the whole subject of solicitors' fees 
with reference to conveyancing. The services of solicitors will be necessary 
in the conveyancing transactions contemplated by the measure we propose, 
and reliance must still be placed upon their honour and character in performing 
the important duties and incurring the responsibilities which will still attach 
to every transfer. 

XCIV. We are reluctant to conclude this report without expressing our 
regret that it has not received the concurrence of one of the Commissioners 
who is known to have given much attention to the subject of registration, and 
who has embodied his opinions in a Plan to which we have already referred, (a) 
While, however, we acknowledge that our report would have derived additional 
authority, had he felt himself at liberty to affix his name to it, we have the 
satisfaction, not only of knowing that we have not failed carefully to examine 
the proposals which he has laid before us, though unable in the result to 
adopt them, but also that we have had the aid of his deliberations and 
suggestions in maturing our views and recommendations even where they differ 
from his own. 

All which we humbly submit to Your Majesty's Royal consideration, 



(L.s.) SPENCER HORATIO WALPQLE. 

(L.S.) J. NAPIER. 

(L.S.) RICHARD BETHELL. 

(L.S.) THOS. E, HEADLAM. 

(L.S.) VINCENT SCULLY. 

(L.S.) ROBERT LOWE. 

(L.S.) WM. DAVID LEWIS. 

(L.S.) HENRY DRUMMOND. 

(l.s.) J. E. DENISON. 

(L.S.) W. STRICKLAND COOKSON. 



Received the 15th day of May 1857. 

CRANWORTH C. 



(a) Paragraphs XXXI. et seq. 
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Memorandum by Mr. Headlam. 

Agreeing as I do with many of the arguments to be found in the 
Report, and cordially approving of many of the recommendations it contains, I 
much regret that I am unable to sign it without comment, and that I am com- 
pelled to state shortly the portions with which I concur, and those portions to 
which upon consideration I entertain decided objections. 

In the first place, with respect to what may be called the general principle of 
the Report, namely, that a registration of title may be effected separate and 
distinct from a registration of assurances, I fully concur. I certainly think that 
there might be established what I should rather call a registration of the land 
itself, that is to say, that every estate of land should be accurately described and 
registered, with the names of one or more individuals, to whom and to whom 
alone a purchaser upon a sale would have need to refer. 

It is quite consistent with such a registration, that all the present various 
partial interests or modifications of estates in land might continue to exist, 
though it is true that some change would necessarily take place in the means by 
which they would be secured and protected. The title of land so registered 
would be in many respects similar to the position of land that has been made 
the subject of a well-drawn modern settlement, providing in the first place for 
a variety of interests and estates in the settled land, but providing also that 
there may be always in existence persons having the power of selling the land 
freed from all the estates and interests created by the settlement. 

The title of land so registered is moreover similar in many respects to the 
position of stock, frequently made the subject of complicated settlements which 
may altogether prevent a sale, but which never render it incumbent upon a 
purchaser to investigate the title. 

There seems no inherent difiiculty in the legislature adopting a scheme, by 
which landowners may gradually and voluntarily put their land into a situation 
resembling that into which the most valuable estates are now continually 
placed, and thus, by exonerating purchasers from the expense and risk attending 
the investigation and acceptance of titles, increase the general value of land, and 
by facilitating its transfer, adapt it to the wants of a commercial age. 

It is obviously incident to such apian, that the most careful provisions should 
be made, to give persons entitled to partial estates and interests, ready facilities 
for securing their estates against a transfer on the register, by which their 
interests in the land would be utterly destroyed. 

Moreover, equal care would be required, to protect absolute and registered 
owners of land fro.n having their powers of transfer impeded or prevented by 
claims being improperly placed upon the register. 

It is true, that some difficulty may be apprehended in reconcihng the means 
necessary for ensuring these somewhat conflicting objects, but it appears to me 
that there is nothing insuperable in the task, and if the Report had recommended 
one registration of land for the purpose of transfer, and pointed out generally 
the nature of the provisions for the purpose of protecting subordinate estates 
and interests, I should have been glad to have adopted it without comment. 

The Report, however, does not recommend one simple registration of land for 
the purposes of transfer, leaving all persons having subordinate estates in the 
same position to be protected by powers and facilities for preventing a transfer 
prejudicial to their interests, but it proceeds to make a distinction between 
mortgagees and leaseholders on the one hand, and the owners of different partial 
estates on the other hand, and endeavours to confer on the former the benefits 
of a registration of their titles distinct and separate in kind from the privileges 
of the latter class. This distinction seems to me to be totally untenable in 
principle Even supposing the two classes could be accurately and intelligibly 

H 2 
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defined, which I very much doubt, there is no reason why the one class 
should be put in a materially different position from the other. 

Moreover, it appears to me that the attempt to establish separate regis- 
trations of the same land is inconsistent with the principle of the plan. 

If it is possible that there can be one registration of a piece of land for the 
purpose of transfer, another registration of the same piece of land by a first 
mortgagee, a third registration of the same land by a second mortgagee, a fourth 
by a leaseholder, and that the benefits to a purchaser of registration can with 
respect to this piece of land still continue, then it seems clear that the same 
facilities of registration should be given to persons having charges upon land by 
will, to tenants for life, to claimants by executory devise, and to all other 
owners of partial or limited interests. 

If no security can be found in the plan, by restraints upon transfers sufficient 
to protect the interests of leaseholders and mortgagees, then it would appear 
that the plan is defective, in not providing adequate security for many other 
claimants, quite as much entitled to consideration as leaseholders and mortgagees. 

For my own part, I think it is quite possible that leaseholders and mort 
gagees, and also every other person having a partial interest or estate in regis- 
tered land, should be allowed (subject of course to proper .precautions) to place 
upon the i-egister a note of the nature and duration of his interest, and that 
during the continuance of his interest it should be the duty of the registrar 
and of the registered owner not to permit a transfer, except subject to his 
interest or with his concurrence. 

Moreover, there is no reason why the subsequent changes and devolutions of 
a partial estate so noted upon the register should not also be entered upon the 
register. 

It should, however, be clearly and distinctly stated that a purchaser has never 
occasion himself to investigate the title for mortgages, leases, or for any other 
estates or interest in the land, accruing subsequent to the period of registration. 

If an estate should be offered for sale without incumbrance, the purchaser 
should have no other duty imposed upon him, than to see that the land is trans- 
ferred on the register into his own name, without note of any claim or interest. 

If the land be so transferred, the purchaser should be safe, however wrongful 
the act; and the persons injured will be left to their redress against those who 
have transferred it. If again an estate be offered for sale, subject only to a 
mortgage, say, for 1,000/. in A.B., or to a jointure of 500/. a year in CD., then 
the purchaser should have no other duty than to see that the estate is trans- 
ferred into his name, with no other note or qualification than, in the one case, 
the mortgage in A.B., in the other the jointure in C. D. 

I object to the plan, first, because it makes a distinction between mortgagees 
and leaseholders on the one hand, and the owners of all other partial interests on 
the other hand. 

I object to it, secondly, because it throws upon the purchaser the duty of 
searching for registered leases and mortgages, a duty which appears to me 
inconsistent with the principle of the scheme. 

It may be observed, that if it were deemed expedient to have a separate register 

with respect to the land contained in any conveyance of a partial estate, for 

instance, a lease, mortgage, or other subordinate estate, — there seems no insu- 
perable difficulty in providing in such a case that the original register of the 
land should be modified, and should then consist of the fee simple of the land, 
subject to the particular estate carved out of it. 

In this case neither a purchaser of the partial estate independently registered, 
nor a purchaser of the original estate, would have any further duty imposed 
upon him, than that of investigating the register itself. A transfer on the 
register, of either the one estate or the other, would express clearly what he 
purchased, and for what he had to pay. 
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This, however, is inconsistent with the plan as it is now framed, which 
provides that " the right to dispose of and transfer the ownership of land in fee, 
" including the right to charge and lease the same, will belong, and be incident 
" to, and in fact be taken as, forming part of the registered ownership." — See 
Par. LX. 

There is another material portion of the scheme recommended bj the Report, 
to which I am compelled to object. 

I allude to the warranty of titles by the Government. The plan is this, — 
that upon the registration by any person of his land, he may with the sanction 
of the Registrar enter into a contract with the State, under which the State 
shall warrant the title to the land, guaranteeing to pay compensation out of the 
Consolidated Fund to all rightful claimants upon it, and receiving a certain 
premium from the landowner in consideration of the guarantee. 

I think it is contrary to the general poHcy of this country to allow the State 
to enter into pecuniary speculations of any description ; it is true that there are 
reasons for believing that the sum which landowners would be willing to pay for 
. such a warranty would be more than equivalent to the risk incurred by the 
Government ; or in other words, that the speculation would be a good one ; yet, 
as there is no experience on the subject, no confident opinion can be expressed ; 
and it is obvious that if at any time there should be carelessness or fraud on the 
part of the officers of the Government who have the management of the scheme, 
the loss to the State might be of a most serious description. 

In the second place, there is a great objection to the plan, arising out of the 
manner in which it deals with the rights of individuals. It provides that any 
person establishing a claim on land guaranteed by the Government, shall forfeit 
his right or interest in the land itself^ and in lieu receive a money compensation 
to be paid by the State, and apparently to be also estimated by the State. It 
seems most objectionable, that the contract between an individual and the State 
should be allowed to affect the rights and interest of a third person, who is not 
in any way cognizant of or a party to the contract. 

Independently of the foregoing observations, which apply rather to the 
principle of the plan, there are great practical difficulties incident to its execution. 

Few of the titles to land would bear so searching an investigation as would 
be necessary to obtain a warrant3^ 

The costs of an application for a warranty would be serious and certain, the 
result of the application would be doubtful, and in the event of a refusal, a slur 
would be cast upon the title, and its defects made known and exaggerated. 

Independently, however, of the previous reasons, I do not think that the plan 
of guaranteeing estates is in any manner essential to the registration of land. 

The circumstance that the proposed registration will by itself in course of 
time work out, without the aid of a Government warranty, what is equivalent to a 
Parliamentary title, is rather a reason against the necessity of a Government 
warranty as a part of the scheme. The only object of connecting the scheme 
of warranty with the registration of land appears to be, that it would in some 
few cases shorten the period at which a Parliamentary title would otherwise be 
acquired. 

It is undoubtedly true, that time will be required for the full accomplishment 
of the benefits of this scheme of registration. It is, however, in accordance 
with the habits and the customs of the people of this country, that changes of 
this magnitude in the law regulating property should be gradual, voluntary, 
and accomplished without trouble or expense to individuals ; and it seems 
a perfectly natural and necessary consequence of the plan being thus adapted 
to the character of the nation, that some time should be required for its complete 

development. 

T. E. Headlam. 
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Memorandum by Mr. J. Evelyn Denison. 

Tm affixing my signature to this Report, I must qualify the approval by the 
ob ervation, that I should have preferred a more simple plan, and that I wish 
it had stopped short of a proposal for a warranty of title. 

J. Evelyn Denison. 



Memorandum by Mr. V. Scully. 

In signing the Report, I have felt that I could concur with it, without 
receding from my known views, because its leading recommendations are in effect 
identical with those submitted to the Commission in my Plan and Bill to 
facilitate the transfer of land (a). In order, however, to obviate future mis- 
conception, I shall now explain my understanding of the plan recommended by 
the Report, and the extent to which I still consider that its suggestions might 
be varied and improved. For this purpose, with the permission of a distinguished 
member of the Commission (b), I have transcribed from his manuscript the 
following concise Summary : — 

Snmmary of 1. A Land Registry Office shall be established in London (d). 

Keport (c). ^^ District offices shall be established in the country, under the orders of the 

London office. 

3. Any owner in fee-simple of freehold land, advowsons, or rentcharges, 
except tithe rentcharge, upon adducing evidence confirmed by his affidavit that 
he claims bona fide to be owner in fee- simple, without any or with specified 
incumbrances, may, after proper notice, be placed on the register as owner. 

4. The registered ownership will represent the fee-simple, and be attended 
by the right to transfer, charge, or lease. 

5. The registration will not, of itself, confer any title against claims existing 
at the time of registration. 

6. If such a title be desired, the registrar will examine (e) the previous 
title, and warrant it, if good, on payment of a small charge. 

7. The warranted title will be absolutely indefeasible, and any person preju- 
diced by such warranty will be compensated by the Consolidated Fund. 

8. All estates other than the fee, except charges and leases, shall be excluded 
from the register and protected by caveat. 

9. A caveat may be entered by the consent of the registered owner, or if that 
be improperly refused by the order of a Court of Justice. 

10. The registered owner shall have absolute power to transfer, subject to 
charges and leases, if all caveats be withdrawn. 

11. The registrar shall give to every registered owner a Certificate, which 
may be pledged by way of equitable mortgage for temporary advances, and 
must be given up to the registrar before a transfer can be made. 

12. The Court of Chancery shall have jurisdiction over the registered 
ownership. 

13. Notice of an unregistered interest shall not of itself, without fraud, bind 
a purchaser. 

14. Charges and leases may be manifested and transferred upon the register. 

(a) See Plan and Bill in Appendix A. 

\b) The Right Hon. Robert Lowe, M.P. 

(c) The Italics in this Summary denote where the Report varies from Mr. Scully's Plan and 
Bill in Appendix A. 

{d) The central office in London is for England and Wales ; there should be a central office in 
Dublin for Ireland. 

(e) " The Registrar shall cause the title to be fully investigated, by counsel and solicitors, &c." 
See the Report, sect. 57. 
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Such being the outhnes of the plan for a Registration of Title recommended 
by the Report, I beg to append the following observations : — 

Firstly. — It appears to me that a Land Tribunal, of high position and. Land Tribunal, 
character (a), with avowed judicial powers for deciding questions affecting regis- 
tered land, and with equitable jurisdiction to enforce rights or to prevent fraud 
and wrong, would, upon several obvious grounds, be preferable to a Land 
Registry Office, professing to be merely ministerial, but in effect exercising 
quasi-judicial functions to confer and to transfer indefeasible titles. The 
Report, however, affirms the principle of Parliamentary Title ; and whilst 
professing to repudiate a judicial investigation adopts it in substance by autho- 
rizing the Registrar to grant a warranted Title, after an investigation by Counsel 
and Solicitors. It is a secondary question, or rather one of detail, whether 
the investigation shall be made by a Registrar and persons acting under his 
direction, or by a Judicial Tribunal. In either case the result is alike, and the 
investigation partakes of a judicial character. 

Thus it appears, as had been anticipated, that for the purposes of Registra- 
tion of Title — " it will be necessary to institute some new jurisdiction, which 
" may be called a Land Tribunal, a Land Court, a Land Register, or a Land 
" Transfer Office" (b). The Land Registry Office will in effect be a Land 
Tribunal, but with inferior position and authority ; and deficient in those high 
qualities which ought to accompany an office of such grave trust, and so impor- 
tant to the best interests of these countries. 

Secondly. — I cannot concur with that portion of the Report (c) which declines Land Debentures, 
to adopt a system of uniform Land Debentures, limited in amount and trans- 
ferable by simple entry or delivery, but proceeds to recommend an inferior 
description of Land Debenture, in the form of registered charges unlimited in 
their number or amount. Recent experiences in Ireland have shown that it is 
not desirable to confer upon landowners increased facilities for indefinitely 
encumbering their land, and I retain the opinion that a good system of Land 
Debentures is essential to any perfect plan for simplifying the title to land and 
facilitating its transfer. 

Some of the advantages of Land Debentures have been already mentioned, 
along with authorities in their favour (d) ; which are now sustained by the 
additional evidence of experienced persons, who have well considered the sub- 
ject (e). One eminent witness (_/) has, however, compared Land Debentures 
to the " Donegal Debentures," which were neither limited in amount nor with 
parliamentary title, but were impeached securities, issued by private persons, 
and were not charged upon land, but upon certain shares in a Canal Company 
(g). Debentures upon land have also been confounded with those French 
Assignats, which a revolutionary Government charged in vast quantities upon 
the future produce of the Royal and Ecclesiastical estates, and forced into cir- 
culation under heavy penalties, to the utter subversion of public credit. It is 
manifest that the Donegal Debentures and French Assignats have no resem- 
blance whatever to the proposed Land Debentures, which would be first-class 
securities, bearing, perhaps, some resemblance to Railway Shares (A). The 

(a) The Rigbt Hon. A. Brewster, to Question 3636 of Select Committee on Court of Chancery 
(Ireland) Bill of 1856. 

(b) See Note to paragraph 7 of Mr. Scully's Plan in Appendix A. 

(c) See Sect. 29. 

(d) Appendix A., paragraphs 12 to 19 of Mr. Scully's Plan ; and Notes ibid, 
(c) See Evidence referred to in Note to Sect. 29 of the Eeport. 

(/) The Eight Hon. A. Brewster, Attorney General for Ireland, to Question 35. 
(g) Ba. and Be. Rep. temp.. Hart, p. 146. 
(h) Professor Hancock, to Question 3. 

H 4 
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leading difference is, that Land Debentures, being primary charges for a limited 
amount, would be far safer investments than Railway Shares, and would not be 
liable to depreciation, save in a very extreme and exceptional case, such as might 
never occur in practice (a). The more close analogy would be Railway Deben- 
tures, which are limited in amount ; and, being primary securities, are not subject 
to depreciation, except such as arises from ordinary fluctuations in the market 
value of money (b). Land Debentures resemble, also, the Debentures issued by 
the Board of Public Works, under the Irish Land Drainage Acts, and which 
have been found to work successfully in practice (c). 

The proposed limit to the amount of the Debentures would not interfere with 
additional loans to a registered Owner, who could at any time deposit his 
Certificate of Ownership as a perfect equitable security for further advances. 

One advantage of Land Debentures would be, that the landowner could pay 
off the debt at his convenience and in driblets. Whenever he might have 100/., 
he could make provision for paying off one of the 100/. Debentures, and thus 
gradually lessen the charge upon his property. Under the present system, the 
payment of a mortgage of 10,000/. is almost an unknown occurrence, which 
scarcely ever happens to any landowner out of the savings of his property, or 
otherwise than by some unexpected windfall, or by making new arrangements 
for obtaining a larger advance of money, in order to prevent a foreclosure of his 
estate. Upon this subject Mr. Christie, in his evidence before the Registration 
Commission, thus gave the results of his great experience :— 

" It never falls in one's way to see a charge paid off in Ireland. The estate 
" comes to be sold, or sometimes there is a new mortgage — a large mortgage, 
" which consolidates all existing charges ; but as to any owner of an estate, 
" by his personal thrift, or even by money which he has otherwise got, except 
" by a fresh loan, ever applying it to so unprofitable a purpose as paying off 
" charges, that never occurs. I may notice a fact, which is very observable on 
" titles in both countries ; the extreme rarity of a man who mortgages his 
" estates ever redeeming. A party who once enters on that downhill course 
" hardly ever recovers himself." 

Indeed it is well known that under the present system the history of any 
large incumbrance very much resembles that of a snowball. The incumbrance 
accumulates as it rolls along, from generation to generation, and from age to 
age, through new arrangements with successive mortgagees, until the whole 
estate is finally rolled into the Court of Chancery, where it usually melts away. 

One of the chief objections usually felt to the investment of money in the 
purchase of land is, that capital so invested becomes permanently locked up, and 
its available usefulness thereby much diminished. This objection would be ob- 
viated, and the value of all land be greatly increased to its owner, if he could 
use it at any time as a sort of circulating medium, by possessing a limited power 
to charge it with transferable Land Debentures. He might thereby from time 
to time, without expense or delay, raise sums of money to pay his debts, to give 
portions to his children, to improve or stock his farms, and to meet his current 
engagements. The principle of Land Debentures could be advantageously 
applied, for the purpose of effecting a voluntary conversion of all charges that 
now affect landed property. By converting property in the land into Land Deben- 
tures of equivalent value, it would become as transferable as personal property. 

The Debentures, or the money value which they represent, might be put into 
settlement ; and there would no longer exist the necessity for having intricate 



(a) Same to Question 34. Even in the extreme case there referred to, the Land Debentures, 
if issued, would not, in fact, have become depreciated. 

(&) 5 & 6 Vict. c. 89. s. 100., and 8 & 9 Vict. c. 69. s. 9. 

(c) Mr. Griffith, LL.D., to Question 35 ; Colonel Larcom, R.E., to Question 36 ; and Sir M, 
Barrington, Bart., to Question 35. 
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Settlements of Land. The land would be represented bj these transferable 
Debentures, and in lieu of a complicated system of acts, deeds, and incum- 
brances of various sorts, there would thenceforth be substituted the most simple 
forms of charge and transfer. Property in land would also thus become con- 
veniently distributed, without leading to any minute subdivision or morcellement 
of the land. The proposed Land Debenture would possess more advantages than 
now belong either to the best mercantile bill of exchange, or to the most secure 
mortgage. It would combine the negotiability of the one with the stability of 
the other. It would arouse the capital which lies dormant in the land, and 
infuse an active vitality into inert matter. These Debentures would be eagerly 
sought after by bankers and capitalists, as secure investments for their 
imemployed funds. The on]}^ expenses would be some trifling office charges, 
and some small stamp duties ; which, from their frequency, would produce a 
large income to the State. This species of Revenue would resemble the Post 
Office charges. Ifwould be another description of public taxation, cheerfully 
paid for value received. 

The great benefits which the industrial classes, as well as the owners of land, 
have already experienced in Continental countries, through the possession of a 
simple mode of transferring or charging their landed property, were explained in 
1850 by Mr. Stewart, in the following evidence before Mr. Slaney's " Savings 
Committee :" 

" In England dealings in land are a luxury that a rich man may indulge in — 
" that a poor man cannot indulge in. In Belgium there is a class we should 
" call stock-brokers, but they are connected with dealings in land, mortgages 
" and transactions in land ; and any person wishing to invest a large or a small 
" sum, going to them, has no greater difficulty in having the transaction 
" arranged, safely and properly, than we have in buying stock, and going to a 
" broker for that purpose. It is just as simple and as easy. In Hamburgh 
" and in Frankfort all persons, such as dur bankers and brokers, if they have 
" any mone}^ that they wish to make available, instead of laying it out as our 
" bankers would, in the funds, or in Exchequer Bills or other securities, would 
" invest it in land, Avhich we, according to the present state of the law, do not 
" consider an available security. The difference is, in fact, quite reversed. A 
" banker in Frankfort takes this investment in land, as not only the safest and 
" the best, but because it is most readily turned into money, with less deduc- 
"- tions, or less influence from any circumstances. They prefer these securities 
" to bonds or to bills, or to any other securities that are at all available to them 
" as men dealing in money. The Government also have a great advantage from 
" the constant dealings with land. It brings in a stamp-duty, and a much larger 
" sum is raised in that manner, by way of revenue, than is raised in this country." 
Referring to those propositions, which had been shortly before urged upon 
Parliament by the petition of Irish landowners, the same Avitness states : 

" It is proposed, after an examination of title, to give a parliamentary title 
" secure against all the world ; and then the sum lent is proposed to be divided 
•' into debentures, and those debentures are intended to be transferable. Nothing 
" can be safer, nothing can be better, and nothing can be more practicable. 
" Such a system is in force in Prussia, and has been in use for centuries, or one 
" that is very much the same; and I cannot see why it should not be introduced 
" with advantage into this country. It is certainly surprising that the land- 
" owners in England do not insist on some such machinery, which I believe 
" might be introduced with even greater safety here than in Ireland. In 
" Belgium, Prussia, and other parts of the Continent there is a perfectly easy 
" mode of lending money on land. It is an affair of an afternoon. It will be 
" found that where the law is simple, the less rate of interest there is, and the 
" larger the quantity of capital which takes that direction. The landowners 
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" are able to borrow at a less rate of interest than they are in this country. 
«* In Belgium there is no difficulty in investing money in land as the savings- 
" bank of the country. Persons there invest their money usually, if they have 
" a small saving, in land." 

In some evidence given before the same Committee, by the eminent economist 
■Mr. John Stuart Mill, he thus expressed a similar opinion with respect to the 
beneficial effects of Land Debentures in foreign states : — 

" In Germany, one of the safest and most usual investment for small sums 
*' is a kind of Land Debentures. The mortgages there were divided into 
" shares, and the documents which conferred the right to those shares were very 
" generally in use as investments by all classes, and were found very convenient, 
" and increased very much the facilities of mortgaging land for its value. They 
" also increased the value of land." 

Upon all this evidence, it is certainly surprising that the landowners of 
England do not insist on some such machinery as that already possessed else- 
where, and as that demanded in 1850 by the landowners of Ireland in their 
petition for increased facilities " to sell their estates in a cheap and effectual 
" manner, and to give simple and available securities for their debts." 

Although differing from the Report with reference to Land Debentures, I 
freely admit that England does not yet possess those facilities for introducing 
the system which exist in Ireland, through its Ordnance Survey and General 
Valuation. It should, however, be permissible for any landowner to charge 
his own land with uniform debentures to a limited amount; although the 
qualities of such debentures would not be of equal value with those of the 
proposed judicial debentures. 

The Report is, perhaps, also correct in intimating that the subject of Land 
Debentures does not fall strictly within the scope of the inquiry before the 
Commission, and it certainly is of sufficient importance to form a distinct 
question for future consideration. It is chiefly with the latter view that I have 
again discussed its merits. 

Caveats. Thirdly. — Whilst concurring with the Report that adequate protection 

should be provided for all beneficial interests affecting registered land, I think 
that better and more convenient modes of protection can be devised than 
through the proposed system of caveats, unlimited in number or duration, and 
undefined in amount or interest. The probable consequences of such a system 
are suggested in the answers of some professional gentlemen (c), who appear to 
have closely studied this branch of the subject ; and with whom I agree in 
thinking that permanent caveats, without restraint or limit, whilst insufficient 
to protect the helpless or inactive, would cause useless expense, would often 
increase the existing impediments to the transfer of land, and would, probably, 
come back in effect to a bad registry of assm-ances. Conveyancers would soon 
require a general caveat by consent, in respect of every beneficial interest, 
however minute or otherwise well protected. The caveat would not disclose 
the caveator's claim, and would absolutely prevent a transfer until removed from 
the register by some active proceedings, frequently against dead or absent or 
unknown claimants, and their representatives or assignees. The result would 
often be, to render the transactions relative to registered land, more expensive 
and more complicated than similar acts are at present. 

There are various modes by which effectual protection could be given to all 
beneficial interests in registered land, without unduly impeding its transfer. 



(a) Commissioner Longfield, Q.C., to Questions 17-23; Commissioner Hargreave, Q.C., to 
Questions 17-24 : and Mr. J. B. Murphy, to Questions 17, 18. See also Mr. Ayrton, to Ques- 
tions 18-24. 
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That passage in the Report has my entire concurrence, which adopts the Other Protections, 
suggestion that — " a simple provision, to prevent the devolution of the registered 
" ownership upon a smaller number of persons than those first registered, will 
" operate as an almost perfect protection to all parties who have or may have 
" any kind of interest in the registered land, under any settlement of which the 
" registered owners are trustees." (a) This is effected by a short entry of the 
words " No Survivorship," to intimate that ih.e jus accescendi shall not arise. 

As a further protection, it could be provided, that an entry of the words 
" Trust Estate" should denote that the proceeds of any sale must be lodged in 
court for distribution among the parties interested, as is required with regard to 
land taken for public purposes under the Lands Clauses Act {b). The lodgment 
of the money could be accompanied by a short affidavit, from both seller and 
purchaser, of the bona fides of the sale for full value ; and such lodgment would 
in all cases obviate any motive for fraud upon the occasion of a purchase ; 
whilst the entry of " Trust Estate " would attach upon the land, notwithstanding 
any transfer to a mere volunteer. 

Other practical protections could easily be provided in special cases, either by 
order of a Court or by the parties interested in the Registered Land, without 
encumbering it with numberless caveats. 

For example : — • 

The Certificate of Ownership {c), might be retained in the Registry Office, 
or be deposited in the Court of Chancery, or with a mutual depositee. 

The Land might be registered in the name of an Official Trustee (either 
alone or with other Trustees), whose duty it should be to transfer it on the 
request of beneficiaries, but so as not to prejudice those under disabilities {d). 

A temporary caveat or injunction from a Court of Equity might be obtained, 
pending any necessary proceedings to remove a registered owner, or to establish 
alleged rights ; but persons should not be allowed to enter caveats mero motu, 
nor to retain them except pendente life (e). 

Should some unforeseen case arise, in which increased protection might be 
deemed desirable in order to obviate all possible injustice to parties under 
disabilities, the Court could have power to authorize the necessary measure of 
protection, in a defined and specific form. 

I have been thus precise in mentioning some practical means for protecting 
all conceivable interests in registered land, because the Plan and Bill submitted 
by me to the Commission were not sufficiently explanatory in this respect ; but 
simply suggested that (notwithstanding a registration of title) family settlements 
and trusts might still be sufficiently effisctuated through personal confidences, 
and the inherent powers of a Land Tribunal to grant injunctions and to frame 
General Rules for giving full effect to its objects (/). My apprehension was, 
that advantage would be taken of any express protections to beneficial interests, 
in order to devise subtle contrivances for attaching the trust upon the title to the 
land, and thereby again evade any new attempt to convert uses into possession, 
through a simple measure for the Registration of Title. 

Fourthly. — There are some other details, in which, I think, the Report might 
have been usefully altered. 



(a) See tlie Eeport, Section 66. ; also Commissioner Longfield to Question 24 ; and Suggestions 
of the Right Hon. T. B. C. Smith, M.E,, in Appendix. 

(b) 8 Vict. c. 18 ; and see Section 79. of the Keport. 

(c) iS'ee Section 75. of the Report. 

(d) See Master Brooke, Q.C., to Question 25.- 

(e) Commissioner Longfield to Question 23 ; Commissioner Hargreave to Questions 17-24. 
(/) See Pars. 7 and 10 of Mr. Scully's Plan ; and Section XIII. of his Bill, in Appendix A. 

12 
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It appears to me, that wlieii any land is first brought upon the Registry, 
partial interests then in existence should be admissible to registration ; and that 
a tenant for life or in tail, as well as in fee, might be safely allowed to apply to 
have his land registered, in the form I have already suggested (a), but with 
a discretion to the Court or Registrar to grant or to reject such application. 
It may, however, be more politic to introduce a new system in the simplest 
form, by confining it to a registration of the fee-simple ownership, subject only 
to registered charges and leases, as recommended in the Report. 

I think also that a short entry of every leasehold interest (though for a less 
term than twenty-one years) should appear upon the proposed local register of 
the particular district; so that the purchaser may not have to institute collateral 
inquiries concerning unregistered documents. 

Though I do not agree that a mere " dread of disclosures " (5) ought to 
constitute a valid objection to a general registry of assurances, I am, for other 
reasons, entirely averse to any such registry, even in the modified form of the 
" Subordinate Registry" (c) suggested in various passages of the Report, which, 
however, do not affect the plan recommended. 

In Ireland,, at least, I consider that the Ordnance Maps ought to be made 
binding and conclusive, as to the boundaries {d') of any land which may be 
registered with a warranted title, first giving due notice to adjoining proprietors, 
as is now done by the Irish Encumbered Estates Court. 

I wish to guard against being committed to the details of either of the Bills 
referred to in the Report (e), as I consider that their provisions might be 
usefully simplified, though I readily acknowledge the valuable assistance 
derived from them. 

I have felt it necessary to append the above observations to my signature, 
lest it should appear that by adopting the Report I had abandoned any material 
portions of my own recommendations, to which I still adhere, with this one 
qualification, derived from the various discussions upon the Commission, which 
have now convinced me that, in order to render any plan for a Registration 
of Title acceptable to the land-owning classes and their legal friends, it will be 
necessary to provide express modes for the due protection of unregistered 
interests, and that it will not be considered sufficient to give implied or 
inherent powers for providing adequate protection to a Court of Equity or a 
Land Tribunal. 

In conclusion, I may add, that the leading recommendations of the Report 
appear to be all in the right direction, though the plan may stop short of per- 
fection in some few respects, which, however, will admit of being modified and 
improved. 



But, as Lord Coke might quaintly say: — 

Nihil simxjl inventum est, atque peefectum. 
Est quodam prodire tenus, si non datur ultra. 



Vincent Scully. 



(a) See Sections I. and IV. of Bill, in Appendix A. 

(6) See Sect. 20. of the Report. 

(c) See Sections 45., 50., 67. and note, and 89. note. 

{d) As to Maps, see the Evidence of Colonel Dawson and Mr. Blainire ; also the answers of 
Colonel Larcom, E.E. ; Mr. Griflith, LL.D. ; Lord Dunalley ; Lord Monteagle ; Sir M; Barrington; 
Sir R. Kane ; Mr. C. P. Brassington ; Mr. John Locke ; Mr. R. W. White ; Right Hon. T. B. C. 
Smith, M.E. ; Mr. James Major, Q.C. ; Mr. M. R. Sausse, Q.C. ; Mr. R. Longfield, Q.C. ; 
Mr. Willcock, Q.C. ; Mr. Burrows ; Mr. Hazlitt ; Mr. Meadows White, and Mr. Rainy. 

(e) See Sections 83. and 90. 
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Proposed Plan and Bill for a Registration of Title. Mr. v. Smiiy. 



Mr. SCULLY, Q.C., M.P. 

1. " The Registration of Title, with reference to facilitating the Sale and 1^^?^^^''''''® °^ ^''^ 
Transfer of Land," is a subject which, above all others, most vitally affects "^ J '^ • 

the temporal interests of these countries, and of all mankind. I was originally 
led into its investigation, by an anxiety to arrive at some equitable adjustment 
of the much- vexed question of landlord and tenant in Ireland. 

An examination of that question brought me some years since to the con- 
clusion, that it formed but a branch of the general Land Question, and that its 
only permanent solution consisted in facilitating contracts and transfers ; in other 
words — Free Trade in Land.* 

2. Having arrived at that conviction my first proceeding was to divest my Origin of Proposed 
mind of educational prejudices, and endeavour to discover some simple system ^"^^ 

of land tenure. When I had at last devised what seemed to me a satisfactory 
scheme, I next sought for the best mode of adapting it to our existing tenures, 
so as to induce its speedy adoption in a voluntary form. 

Afterwards I discussed the projected system with experienced lawyers, and 
with intelligent persons of all classes, and having done so, I published my 
general views upon the Land Question;! giving specific outlines of two 
distinct plans for registering title to land, the more perfect being similar in its 
substance to that which I now propose. 

3. The less perfect of those two plans suggested that all registered instru- A less perfect 
ments, and transfers of land, might describe the Owner's interest as belonging '^'^^^'^^ 

to a " Registered Owner Absolute," or a " Registered Owner Limited," or a 
" Registered Owner Fiduciary ;" and the Tenant's interest as belonging to 
a " Registered Tenant Absolute, or Limited, or Fiduciary." 

Details were added relating to that plan, which was also connected with a 
system of Land Debentures. I shall not, however, trouble this Commission 
with further reference to a plan which I then stated, and still consider, to 
be — " an artificial system, neither so simple as might be constructed, nor 
" conferring so many benefits as would be derived, firom substituting for our 
" present Land System a plan for the Registration of Title better calculated to 
" develope the natural qualities of the soil, and consequent prosperity of all 
" persons interested in increasing its value." 

4. Subsequently I searched through numerous publications, of these and other Precedents and 
countries, for precedents and authorities either to sustain or to correct the Authorities. 
scheme I had recommended for general adoption, and which at the time I had 

believed was entirely original in every respect. My surprise was great to find 
that its most material details were fully fortified by previous experience, either 
in these kingdoms or abroad ; although I failed to discover any Land System 
combining every advantage, or approaching to perfection in all its parts. 

5. Finally, I proceeded to prepare a Bill to facilitate the Transfer of Land ; Transfer of Land 
feeling sensible of the wide difference between merely suggesting the outhnes ^^^• 

of a desirable reform, and presenting it for adoption as a completed measure. 

The Transfer of Land Bill of last Session (1853) was framed after much 
consultation with practical men, and with some eminent lawyers in both countries, 
who either aided me in its actual preparation, or did me the favor to revise the 
BiU before its introduction. It has recently been fuUy reconsidered by me, in 
reference to suggestions received from various quarters ; including some high 

* A similar conclusion appears to have been arrived at sixty years since by a distinguished 
Spaniard, in a profound and enlightened treatise upon the relationship of landlord and tenant and 
the general land question. See Report on " Agrarian Laws and the Advancement of Agricul- 
ture,'' presented in 1795 to the Supreme Council of Castile by Don Gaspar Melchor de Jovel- 
lanos, published in Laborde's " View of Spain," vol. iv. p. 111. 

t See the " Irish Land Question, with practical Plans for an Improved Land Tenure, and a New 
Land System." — Dublin, 1851. 

. K 4 
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judicial functionaries and authorities in Ireland, who have devoted much of 
their valuable time to a careful examination of its provisions. That Transfer 
of Land Bill embodies my plan for a Registration of Title. 

6. The present Commission being appointed " to consider the subject of the 
'" Registration of Title, with reference to facilitating the Sale and Transfer of 
" Land, and generally to inquire into and consider the advantages and disadvan- 
" tages attending such a system," it may perhaps be expected that I should now 
describe every advantage connected with my proposed measure. This, however, 
I could not hope to accomplish within the limits of these observations ; nor shall I 
now attempt to anticipate all difficulties which may, upon a first reflection, present 
themselves to intelhgent minds. But it is my anxious wish to invite specific 
objections, in order to have an opportunity of satisfying others as to any 
matters which shall seem to require further explanation. i. 

I fear greatly lest in attempting to convey briefly my general views on so 
extended a subject, I may succeed only in rendering them obscure. In that 
case, I must fall back upon the superior intelligence of the other Commissioners, 
and refer them to the Transfer of Land Bill, which I now lay before them, and 
to the additional explanations afforded by my published speech of last Session, 
on moving the Second Reading of the Bill. 

7. It will be observed that the measure is altogether voluntary in its character, 
involving no compulsion of any sort. It simply permits the Owner of any land 
to apply to a Land Tribunal*, in order to have his title investigated and placed 
upon a Register, with the subsequent privileges of a Parliamentary Title to his 
estate, a power to transfer it by simple Entryf , and a further power to obtain on 
its credit a limited amount of terminable Land Debentures J, transferable either 
by simple Entry like Government Stock, or by simply Delivery like Bank Notes 
and Bills of Exchange. These great advantages are not attainable through any 
other plan for a Registration of Title. 

No existing interest would be disturbed by the proposed Registration : whilst 
family settlements and trusts might nevertheless be still sufficiently effectuated, 
by means of personal confidences, and the equitable jurisdiction of the proposed 
Tribunal ; or by putting into settlement the Land Debentures, like money in 
the funds or other personalty. Equitable mortgages, or loans from Bankers and 
others, could also be effected far more easily, expeditiously, and inexpensively, 
than under the present system. 

In order to convenience landowners, and to obviate some objections pressed 
on my consideration, I have so modified the Bill as to admit of two distinct 
species of Land Debenture, — the one to be transferable by simple Entry, and 
the other by simple Delivery : also the exchange of a Debenture of either 
species, into one of the other class. 

8. Although a leading object of my Transfer of Land Bill is to confer direct 
benefits upon landowners, by enabling them to remove effectually all those intole- 
rable " complexities of interest and uncertainties of title," the measure aims also 
at attaining indirectly the far higher result of increasing vastly the productive- 
ness of the soil, and material comforts of its population ; thereby benefiting all 



* It will be necessary to institute some new jurisdiction, which may be called a Land Tribunal 
a Land Court, a Land Register, or Land Transfer Office. 

I " In almost every country but this, the Transfer of Land is effected in the books of a Notary 
or Registrar ; and you require only the title of the person who sells." See evidence of Mr. 
Senior at p. 459 of the Lords Report upon Burdens on Land : No. 5422. 

:|: There are many precedents for Land Debentures or Certificates of Charge, both in these 
countries and other parts of Europe. For example . — In England ; Land Drainage Company's 
Act, 12, 13 Vict. c. xci.; Copyhold Enfranchisement Act, 15, 16 Vict. c. 51; Land Improvement 
Company's Act, 16, 17 Vict. c. cliv. Ireland; I,and Drainage Acts, 5, 6 Vict. c. 89. s. 100 ; 
8, 9 Vict. c. 69. s. 9; Farmer's Estate Society's Acts, 11, 12 Vict. c. cliii. ; 14, 15 Vict. c. cxliii.; 
Sir. J. Romilly's Securities for Advances Bill of 1850. Channel Islands ; Sec Duncan's Guernsey, 
p. 28!i ; Berry's Guernsey, p. 177 ; Plee's Jersej', p. 251 ; Le Cras's Laws of Jersey, p. 324 ; 
V. Scully on the Channel Islands, p. 64. Europe ; See " Land Credit Companies of Prussia," 
by W. Pollard Urquhart, M.P. (1853) ; Jacob's Tour of Poland (1826); and as to Belgium, 
Hamburgh, Frankfort, and parts of Germany, see Evidence of Mr. James Stewart and Mr. John 
Stuart Mill, before the Commons Savings' Committee of 1850. In France also, by a State Decree 
of July 30th, 1852, a Company called Socicte de Credit Fonder, vfith. a Capital of 25,000,000 
francs, was authorized under its Statutes to issue Land Debentures, Obligations Foncieres, of 
1,000 francs each (Art. 89), payable to bearer (Art. 93), to the extent of one-half the value of the 
land (Art. 67). 



, APPENDIX, PART A. 69 

classes of the community, and strengthening the main foundation of the Empire, Mr. V. Scully. 

whilst acting upon the broad policy that — " Free Trade in Land is the true 

Wealth of Nations." 

9. It is a most idle illusion to imagine that a sound measure to facilitate Beneficial Effects ; 
Transfer of Land can ever tend to its undue subdivision, to give an improper 
impulse xo democracy, or to affect injuriously the aristocratic element of these 
kingdoms. Such a measure would tend towards producing the opposite results. 
Should the occasion arise, it will be easy to demonstrate that the free Sale and 
Purchase of Land can lead to no over-population of a country, or morcellement of 
its farms. It would have a highly preservative tendency, and would stabilitate a 
territorial proprietory, whilst admitting all industrious classes into either a present 
or a prospective participation in the ownership of land.* In the words of the 
Chief Secretary for Ireland — " Its operation would be to increase the value of 
" land to the Seller, and to give security to the Purchaser. It would also have 
" the effect of enabling persons to buy small portions of land, and by that 
" means steadying the minds of the public and encouraging them to make 
" investments at home."! 

10. It is intended to effect these important objects through the most simple Simple Machinery, 
machinery for the Registration of an absolute Title, both to the land itself and to 

charges upon land ; with a subsequent capacity for the owner of any registered 
land or charge to transfer it absolutely, either by simple Delivery or by simple 
Entry. This inherent capacity is all that appears' requisite, in order to place 
real property in as favourable a position as personalty ; for the purpose of enabhng 
the land to discharge, with equal ease, its Succession Duty and other onerous 
burdens. 

The provisions of the Bill have been studiously rendered of the simplest 
character ;J vesting in the Land Tribunal, subject however to superior control, 
the necessary jurisdiction of a Court of Equity, with powers to frame such 
General Rules as may enable it to carry the objects into full effect. The utter 
futihty of any complicated scheme for the purpose of effecting expeditious trans- 
fers of land, if entangled with caveats and other perplexities, or overburdened 
with official details, was abundantly evidenced by the total failure of the first 
Irish Incumbered Estates Act.§ 

11. It is right to inform the Commission that there are some important details Registries, central 
which it is fully intended shall, according as pubhc convenience may require, °^ '^o^^- 

be arranged by the Land Tribunal. For example ; — in reference to every plan 
for a Registration of Assurances or of Titles, it has invariably been a much 
disputed question whether there ought to be several district Registries, 
or only one central Office for the whole kingdom. Now I contemplate that, 
upon the first introduction of my proposed plan for a Registration of Title, 
one central Office would suffice for each country ; but that after some time 
it may be found expedient, with a view to afford local facilities for transfer, 
to introduce gradually district offices, connected with and affiliated on the 
central office. || 



* See Passy's "Aristocracy considered in reference to Progress and Civilization" (1826^; 
Sismondi's " Political Economy " (1834); De Beaumont's "Ireland — Social, Political, and Reli- 
gious " (1841); Laing's "Residence in Norway" (1836); Kay's "Social Condition of England 
and Europe" (1850); also the opinions of President De Lisle Brock, in Duncan's History of 
Guernsey, p. 308. Instances of a mischievous disintegration of farms, adduced either from a 
nation of rack-rented tenants-at-vyill, such as Ireland, or from a country like France, where there 
arises on the death of each landowner a compulsory subdivision and gavelkind of his estate, can 
plainly have no just application whatever to a country where the landowner possesses full power 
to devise his property, and where primogeniture also prevails. 

t Speech of the Right Hon. Sir John Young on the Second Reading of the Transfer of Land 
Bill, 29th June 1853. 

t The Registration of Assurances Committee, to whom the Bill was referred after its Second 
Reading, stated in their Report that — " The Bill to facilitate the Transfer of Land in Ireland bears 
" evidence of great labour and care in its preparation, and is distinguished by the clearness and sim- 
" plicity of its enactments." 

§ See the Act of 11, 12 Vict. c. 48. s. 17. — Caveats, distringases, inhibitions, and stop-orders, are 
only other names for injunctions, which form part of the inherent jurisdiction of Courts of Equity. 
Distringases upon Government Stock originated with a practice of the English Equity Exchequer. 
The Act (5 Vict. c. 5.), which abolished that jurisdiction, transferred its distringas practice to 
the Court of Chancery. 

I See LordLangdale's Registration Report of 1850, p. 7. 
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Mr. V. Scully. In Ireland local offices for the Registration of Title could be most cheaply 
and efficiently established, at the central town of each Union district ; where 
copies of its Ordnance Survey and Land Valuations are already available, in the 
custody of responsible public officers. In England, I presume, some similar 
arrangement could hereafter be contrived. 

Simplification of 12. To any perfect system for registering title and facihtating transfer of land 
Charges on Land. \i jg absolutely indispensable not merely to simplify the title to the land itself, 
but also to simplify the title to charges upon land. In order to effect this object 
the charges themselves must be simphfied, which can only be done by affording 
facilities for an ultimate conversion of all the complicated incumbrances upon 
land into one uniform security, such as a Land Debenture. Similar views were 
long since expressed, by the highest practical as well as legal authorities. 

13. In 1846 the Select Committee of the House of Lords upon the Burdens 
on Land stated, as established truisms, that : — 

" The marketable value of real property is seriously diminished, by the 
" tedious and expensive process attending its transfer. Nor is it only in the 
" transfer of real property that this burden is felt. It is a work of time to raise 
" money on landed security, and the law expenses incident to the transaction 
" area considerable addition to the interest on the sum borrowed. The transfer 
" of the debt or mortgage is also attended with serious expenses. 

14. Again the learned members of Lord Langdale's Registration and Convey- 
ancing Commission, in their Report on the subject of Registration, stated that : — 

" l"he experience of the delay especially, which so often attends sales and 
" transfers, by deterring some persons from making investments in land and 
" others from lending money on mortgage, materially diminishes the value of 
" landed property. 

" Registration, however effective, is not all that is required to render dealings 
" with real property easy and inexpensive. It will not remove the difficulties 
" arising from the complexities of the interests in land, and from the defects or 
" uncertainties of the law." 

15. Independent of all general or local taxation affecting land, and of the various 
limitations and trusts to which it may be made subject, the mere money 
charges are at present most numerous and complex ; such as mortgages, 
legacies and family portions, quit-rents, tithe rent-charges and annuities — • 
sometimes for life and sometimes perpetual,- — judgments, recognizances, crown- 
bonds, decrees of court, orders and rules. 

With each of these various classes of charge the real property lawyer is 
familiar ; and it is one of the distinctive features of my plan of Land Reform 
that they shall all become convertible into the one simple class of charge, con- 
sisting of transferable Land Debentures. 

There can be no good reason for confining to a Company of private speculators 
the undue monopoly, conferred by an Act of last Session,* to charge land 
with transferable Debentures. That valuable privilege should be imparted to 
every landowner, in a form beneficial to himself and the pubUc. 

It would be difficult to over-estimate the advantages derivable from a well- 
regulated system of Land Debentures. 

16. Cumbersome charges interfere with a free transfer of the land, and also 
depreciate those charges in value. It is proposed, therefore, that the Land 
Debentures shall be limited in amount ; both with a view to impart to them an 
immediate marketable currency, and consequent increase of their value, and also 
in order to avoid those evils of unlimited charges on land, so much complained 
of in Francef , and which contributed to bring so many estates in Ireland into 
a helpless state of insolvency. 

It is well known that all prudent mortgagees desire to confine their advances 
within fixed limits, and with that object use every precaution to ascertain the 
relative value of the property. 



Complexity of 
Incumbrances. 



Simplicity of 
Debentures. 



Proposed limit of 
Debentures. 



* Land Lnprovement Company's Act, 16, 17 Vict. c. cliv. 

I Eaudot, in his Decadence de la France, states that in 1849 the mortgages upon land in France 
amounted to about 14,000,000,000 francs, or 560 millions sterling. In Laing's " Observations on 
Europe," (1850), a similar statement is made. Great social evils have followed from this extreme 
indebtedness of the landowning class in France, as well as from the compulsory sub-division of 
their land. 
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Tlie Transfer of Land Bill proposes, that the total amount of Land Mr. V. Scully. 
Debentures shall be limited to ten times the annual value of the land.* This 
hmit might perhaps hereafter be safely enlarged, when it shall be found that, 
tmder a sound Land System, the selling price of land has become increased. 

17- The principle of adopting a Public Valuation, as a sufficiently safe standard Public Valuation, 
of value, has been already tested by past experience in other States. 

In Poland Land Debentures have been profitably issued by a pubhc " Land 
Bank," to the extent of three-fifths of the Registered Valuations of incum- 
bered Estates. f The amount issued, from 1824 to 1852, is stated at nine millions 
sterling ; and the reahzed profit at 800,000/. 

In Denmark its Government advanced two-thirds of the value of large tracts 
of land to the occupying tenants, to enable them to purchase the ownership of 
their holdings. 

In Hamburgh and in Frankfort money is lent up to one-half of the value, upon 
a Guarantee of Title by the State.| 

In France also money is advanced up to one-half oi the value, by a Company 
of wealthy persons whom the State has authorized to guarantee the title, and to 
issue negotiable Land Debentures of 1,000 francs each.§ 

From evidence given before other Commissions and Committees it may be 
collected that in Belgium, Lombardy, parts of Germany, and Switzerland, pubhc 
valuations are used to measure loans upon land. 

In Ireland we now possess an vmiform Government Valuation, which regulates 
all our pubhc imposts on land — Poor Rates, County Rates, and Income Tax. 

18. What I suggest is this — that if a person has an estate valued by the Example of 
Land Tribunal at 1,000/. a year, he may apply to the Judges to issue on its 

credit 10,000/. of Land Debentures, of 100/. each or any other uniform sum, all 
being of equal priority, and bearing an equal rate of interest, which should of 
course be the market interest of the day ; but as the security would be of the 
very first order the interest would be extremely low, seldom above three or 
possibly even two per cent. 

All redeemable incumbrances should be paid off with the proceeds of these 
Debentures, and the Tribunal would hand over any surplus Debentures to the 
landowner ; who might afterwards use them like bank notes or ready money, 
to pay his debts, to give portions to his children, to improve or stock his farms, 
and to meet his current engagements. 

These uniform Debentures I regard as quite essential to any perfect system, 
for conferring upon landowners a complete simphcity of title and facility of 
transfer. 

19. The stamps and fees on such Debentures form perhaps a minor, though ^^venue to the 
not unimportant, item in favour of their adoption ; and I may be allowed to 

suggest that the vast and convenient Revenue, to be derived from numerous 
dealings in land and in Land Debentures, would soon enable our Government to 
dispense altogether with the oppressive Duty recently imposed upon all Succes- 
sions to land. 

The official expenses of the proposed Registry would be trifling, as compared 
with its gross receipts.! As a matter of financial economy the system would 
not only be self-supporting, but, whilst benefiting all classes, the stamps and 
fees would produce a large surplus income to the State. It would, moreover, 
save the thousands now expended on maintaining the Irish Incumbered Estates 
Court and Registry Office, and the hrmdreds of thousands annually wasted in 
mischievous costs. 

* A similar principle appears to be indirectly recognized by that provision of the Incumbered 
Estates Act, under which an incumbered proprietor can object to a sale, in case the yearly interest 
on the incumbrances does not exceed one-half of the net yearly income of the land. 12, 13 Yict. 
c. 77. s. 22. ; and see amendment proposed by Lord St. Leonards, on 28th June 1853, to the 
" Incumbered Estates Act Continuance Bill." 

t Jacob's Tour of Poland a826). Morning Chronicle of October 30, 1851. 

J Evidence of Mr. J. Stewart, at p. 30 of the Commons Savings' Committee Report of 1850. 

§ See the French Decrets of February 28, March 28, and July 30, 1852 ; and the Statuts de la 
Societe de Credit Fonder. 

II In Belgium the whole official expenses of the Bureau des Hypoiheques do not exceed five 
per cent, on the receipts. See evidence of Mr. G. W. Sanders, at p. 13 of the Registration 
Report of 1850. 
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Ireland : 
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20. If each person, on applying for the advantage of a Parliamentary Title and 
other benefits of the proposed Act, were also to pay a small premium or per- 
centage on the property, a large additional Revenue might be thus obtained ; 
and out of that fund it would be highly pohtic for the State, considering the 
pubhc good conferred on the whole country, to supply a Guarantee or Indem- 
nity, in those rare cases where the title might ultimately prove defective. 
An Indemnity Clause is therefore inserted in the BiU ; which, however, is not 
so necessary in Ireland, where comparative security can be obtained, though at 
greater expense, through the general Registry of deeds. 

The suggestion of a Guarantee for Title to be given, either by the State or 
by private Insurance Companies, has been frequently made. A "Guarantee 
Fund" formed a material feature in the projected Genevese Registry.* In 
Hamburgh and Frankfort there appears to exist a Guarantee of Title by the 
State, which knows its perfect security, and makes no extra charge for its Gua- 
rantee ; considering that it derives a large revenue, and many indirect benefits 
from the constant dealings in land.f 

There are some obvious reasons for giving a decided perference to a 
State Guarantee, both on account of its superior security and the public 
revenue which the premiums would produce. It is only through a State Guarantee 
that the land itself could be absolutely secured to its improving purchaser, with 
an Indemnity to the person whose prior rights might have been superseded 
by a Parliamentary Title. 

21. The Transfer of Land Bill ought, in the first instance at least, to be 
introduced and applied, as to any particular land, in a purely voluntary form. 
Should it fail altogether, no possible mischief could thus ensue. If attended 
with success, it will then be certain to develope itself throughout the country 
with sufficient rapidity to supply full employment to the Judges of the proposed 
Land Tribunal, for a considerable time. Indeed it would be found almost 
impracticable to establish any complete system for the immediate Registration 
of indefeasible Titles, to aU lands in England or Ireland.^ 

But although, upon grounds of public convenience, it is recommended that 
the proposed system shall be introduced gradually and in a voluntary form, I 
quite anticipate that, after some years experience of its beneficial working, it 
may then be considered expedient to render its application universal, as to all land 
not specially exempted from its operation. Accordingly the Bill is so framed 
as to admit of this object being hereafter attained, with the utmost ease, by 
slightly altering its first section, and so as to operate no injustice of any sort ; 
inasmuch as the measure would still continue to retain its purely 'prospective 
character, and no Parliamentary Title could arise until after a Special Order 
should have been pronounced under the fourth section. 

Were the measure to be rendered universal, we should then enjoy the con- 
verse of our present land system, which now only allows settled or mortmain 
land to be liberated by Act of Parliament ; whereas the law ought to be that, 
unless by special statute, free land should not be fettered so as to affect its title. 

22. Upon reference to the Bill it wiU be seen that, as at present framed, it is con- 
fined to Ireland only; where some superior facilities exist for carrying it into imme- 
diate operation, — through its universal Registry of deeds, its Encumbered Estates 
Court, its Ordnance Survey on a six-inch scale, and the Public Valuation of aU its 
lands. It has also been already demanded by the landowners of Ireland.§ 

But every principle of the proposed measure applies equally to England, to 
which country its provisions might be extended by some slight alterations ; 
and by providing that the Tribunal, instead of causing a copy of its Declaration 
to be deposited under the second section in the pubhc Registry of deeds, shall 
either cause a reference to the Declaration to be endorsed on the most recent 
muniments of title, or the land to be clearly dehneated on a general map 
accessible to the pubhc. Such a provision would effectually obviate any practical 
inconvenience, which might otherwise arise from the circumstance that under 
a voluntary system for the Registration of Title two distinct states of the law 



* Evidence of Mr. J. J. Park, at p. 543 of the Second Real Property Eeport of 1830; and of 
Mr. J. M. Ludlow, at p. 214 of the Eegistration Eeport of 1850. 

t Evidcnceof Mr. J. Stewart, p. 30 of the Commons Savings' Committee Eeport of 1850. 

i So stated in the Eegistration Eeport of 1850, p. 36. 

ij See ttip Petition of Irish Landowners, presented to both Houses in May 1850. 
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should, for a time at least, apply to different areas of land in the same Mr. V. Scully. 

country.* 

The Irish Incumbered Estates Act f is incorporated in the proposed Bill, and its 
jurisdiction transferred to the Land Tribunal. That Act was framed by the 
well known counsel Mr. Coulson ; who could, no doubt, easily adapt its provi- 
sions to any EngUsh measure of Land Reform. 

23. In legislating for a Registration of Title, it should not be overlooked that Mutual Land 
any increase in the present expense of transferring a small portion of land would Societies. 
operate as an absolute prohibition of those numerous Societies established under 

the Benefit Building Societies' Act |. 

An idea of the great and growing importance of those bodies may be formed 
from the circumstance that in August 1851 the number of Registered Building 
Societies exceeded two thousand, and their annual income amounted to four 
millions sterling. Some of the largest of those institutions possessed incomes 
exceeding fifty thousand pounds each. There were then about one hundred 
Mutual Land Societies in full operation, with numerous branches, in which 
250,000/. had been contributed and paid by 55,000 members, subscribing for 
70,000 shares of the ultimate value of two millions. Since that period the 
number and wealth of those Societies have progressively increased.§ 

The proposed measure would facilitate all legitimate operations of Mutual 
Land Societies, whilst it would also enable every industrious person to invest 
his savings in the purchase of land, without resorting to subterfuges under the 
Benefit Building Societies' Act. 

24. It may perhaps be not beneath the consideration of this Commission Solicitors 
that multiplied dealings in land, would likewise greatly benefit the solicitors of oenefite . 
these countries ; who would soon realize increased profits, and more real remune- 
ration, from their many small fees as notaries and negociators of numerous sales, 

than they can now derive from heavy charges for conveyancing or for equity suits. 
There should always be many instruments and proceedings, concerning even 
registered land, which would afl^ect the person or the realized fund, though not 
the title, to the land itself; and for these the services of solicitors must still 
be required. 

25. Should this Commission decide upon adopting my plan for a Registration Further Sogges- 
of Title, it may perhaps think proper to complete the measure by recom- tion^- 
mending the addition of some provisions, which I have not ventured to introduce ; 

such as a clause conferring upon the Land Tribunal Parliamentary powers, 
under certain specified restrictions, to enfranchise absolutely any settled or any 
mortmain lands, for the advantage of all parties interested ; or to sanction long 
leases of such lands ; and, in case of a sale or the payment of a fine, to du-ect 
that any existing settlement or trust shall be transferred from the land to the 
fund, in the same manner as is done upon Railway purchases. Also such 
improvements upon the details of the Irish Incumbered Estates Act as may be 
suggested by its experienced Commissioners ; such as enlarged powers of 
partition and exchange, a power to sell all incumbered leaseholds and life 
estates, &c. II 

These, however, are all subsequent considerations, which can only arise in 
ease the Commission shall think proper to adopt the principles of my proposed 
measure. 



* Evidence of Mr. Coulson, Q. C, before the Registration of Assurances Committee of 1853, 
Nos. 976, 1071. 

t 12, 13 Vict. c. 77. 

X6,1 Will. IV. c. 32. 

§ For further details respecting Benefit Building Societies and Freehold Land Societies, see 
W. Tidd Pratt's "Law relating to Benefit Building Societies," (1850); W. Stone's "Practical 
Treatise on Benefit Building Societies," (1851) ; A. Scratchley's "Industrial Investment and 
Emigration," (1851) ; V. Scully on "Mutual Land Societies," (1851) ; and the several numbers of 
"The Freeholder," a monthly periodical established on 1st January 1850, in connexion with the 
Freehold Land Societies of England. 

11 See alterations suggested by the "Incumbered Estates Act Continuance Bill," introduced in 
the House of Lords on 11th June 1853 ; and the several amendments thereto proposed by Lord 
St. Leonards, Viscount Hutchinson, (Earl of Donoughmore,) and Ihe Lord Chancellor CranwortU. 
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HE RE AS it is expedient to facilitate the Transfer of Land in 
Ireland : Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and Tem- 
poral, and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

I. It shall be lawful for the Owner of any land in Ireland to apply to the 
Land Tribunal, herein-after mentioned, to have such land brought under 
the operation of this Act; and if it appear that it may be expedient to 
bring the land, or any part of it, under this Act, the Tribunal shall direct 
Notice to be given to such persons and in such manner as it may deem fit ; and 
shall inquire into the nature of the applicant's Title to the land, and its existing 
state and circumstances ; and shall hear all parties interested, who may apply 
for that purpose : and, thereupon, if it appear expedient and just to bring 
the land or any part of it under this Act, the Tribunal shall so declare ; and 
the declaration shall be entered in the books of the Tribunal ; and thence- 
forth the land comprised in such Declaration shall be and remain under the 
operation of this Act: Provided, however, that, notwithstanding any thing in 
this Act contained, it shall be lawful for the Tribunal, in and by such Declara- 
tion, to exempt specially from this Act, upon such terms and for such period 
as it may think fit, any estate or interest in the land comprised in such 
Declaration. 

II. After the making, and before the entry of such Declaration, the 
Tribunal shall cause a copy of it to be deposited in the Office for registering 
memorials of deeds, conveyances, and wills ; and the same shall be forthwith 
duly registered in the said Office, in like manner as if it were a memorial of a 
conveyance of the land by the Owner thereof. 

HI. After any land shall have been brought under the operation of this 
Act, no subsequent Deed or Act of Her Majesty, Her heirs or successors, or 
of any Person or Court, shall have the effect of creating any Incumbrance 
thereon, save by a Debenture under this Act ; nor shall any such subsequent 
Deed or Act have the effect of creating, out of any Estate in such land, 
any new or less Estate: but this provision shall not prevent the Transfer, 
Descent, or Vesting of any Incumbrance, or of the entire of any Estate, or 
the Merger or Enlargement of any Estate ; and nothing herein contained 
shall prevent any person, who is entered as herein-after mentioned by the 
Land Tribunal as the Owner of any land, from demising or granting by 
way of Lease such land, or any part of it, or any Easement therein ; provided 
that one part of the Lease, executed by lessor and lessee in the presence 
of an attesting witness, shall be deposited with the Tribunal, in such place 
and manner as it shall from time to time appoint; but every such Lease 
shall be utterly null and void as against any person who, after the making 
thereof and before it shall have been deposited as aforesaid, shall be entered 
by the Tribunal as a new Owner of the whole or any part of the land 
thereby expressed to be demised, and as against all persons deriving under 
such new Owner. 

IV. At any time, and from time to time after any land shall have been 
brought under the operation of this Act, the Land Tribunal, upon the appli- 
cation of the Owner for the Time being, and after a full Investigation of 
Title, shall be at liberty to make an Order declaring all existing Estates 
and Interests in the land and all Incumbrances thereon ; and shall cause 
such Order to be entered in the Books of the Tribunal, in such manner as it 
may think fit ; and every such Entry shall, as regards any Estate, Interest, 
or Incumbrance appearing thereon, be conclusive evidence against all persons 
Avhomsoever, including Her Majesty, Her heirs and successors, of the matters 
set forth therein ; and the '1 nbunal may at any time grant and issue to the 
person_ so entered as entitled to any such Estate, Interest or Incumbrance, 
a Certificate of his Title thereto, in such form as the Tribunal may think fit. 

V. If any person who is entered by the Land Tribunal as Owner, either 
solely or together with any other person, of any land, shall desire to transfer 
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his Estate therein, or if by Descent, Devise, Bankruptcy, Insolvency, Sale ^f''- '• ^'<'i''^!/- 
Contract, or otherwise, any person shall become entitled to the Estate, or ' 

to a transfer of the Estate, in respect whereof another person is so entered 
as Owner, it shall be lawful for the Tribunal, upon the application of any 
such Owner or person entitled, to substitute and enter in a Book or Books 
for that purpose, the person who is to appear as and be the New Owner ; 
and the new Entry shall be in such form as the Tribunal may direct ; and shall, 
without any deed or other assurance, suffice to vest in the person so substi- 
tuted the land to which it shall relate, for all the estate and interest in 
respect of which the prior Owner appeared entered as such in the Books of 
the Tribunal ; but without prejudice to any other estate, interest or incum- 
brance previously entered, or to any lease previously executed and deposited 
as by this Act provided, or to any Debenture under this Act : the object and 
policy of this Act being that in order to facilitate the Free Transfer of Land, 
with an indefeasible I'itle thereto, the person who may for the time being 
appear entered as the Owner of any Estate shall represent such estate in the 
Books of the Tribunal. 

VI. At any time, and from time to time, after any land may have been Debentures may be 
brought under the operation of this Act, it shall be lawful for the Land charged u?on Land. 
Tribunal, if it deem it expedient and just, upon the application of the Owner 
for the time being of such land, to charge the same by means of Debentures, 
transferable by simple entry or negotiable by simple delivery, in the form 
contained in the Schedule to this Act, or in such other form as may be 
approved of by the Tribunal, with such sum or sums of money, bearing 
interest at such rate or rates, or not bearing interest, and payable or redeem- 
able at such time or times, not exceeding ten years from the date and making 
thereof, as to the Tribunal may seem fit : Provided always, that in the case 
of unincumbered land no Debenture shall be issued for such a principal sum as, 
either solely or together with the total amount of the principal sum or sums 
then already charged on the same land by virtue of any other Debenture or 
Debentures, shall be more than ten times the sum which may appear to the 
Tribunal to be the yearly value of such land, having regard among other 
matters to any lease thereof made before the land came under the operation of 
this Act ; nor shall there be reserved by any Debenture upon such unincum- 
bered land interest of such annual amount as, either solely or together with the 
annual interest then already reserved and charged by any other Debenture 
or Debentures upon the same land, shall exceed one-half of its yearly value : 
Provided also, that if the charge proposed to be created by Debenture is to 
be puisne or subject to any other incumbrance, the Tribunal shall have regard 
thereto, and shall estimate such other incumbrance at the full and outside 
value thereof, and shall so limit the Debentures which it may think fit to issue, 
that their amount shall be as amply secured as Debentures would be if 
charged on unincumbered land to an amount not exceeding ten times the 
yearly value thereof. 

VII. Debentures charged on any land shall have equal priority with each priority and Transfer 
other, but shall have priority over any lease executed after the land came of Land LHbentures. 
under the operation of this Act ; and upon the issuing of any Debenture it 
may be transferred by the Land Tribunal, either by an Entry in its Books, 
or by a Memorandum upon the face or back of the Debenture, in such form 
as the Tribunal shall think fit, to the Owner for the time being of the land 
charged therewith, or to any Incumbrancer thereon, or to such other person 
as to the Tribunal, having regard to the rights of all parties interested, 
shall appear expedient and just ; and every such Transfer, either by Entry or 
by Memorandum, shall vest in the person to whom the same shall be made 
the ownership of such Debenture and of the charge thereby created ; and 
every Debenture so transferred by Entry, and the monies due or to become 
due thereon shall thenceforth be transferable by simple Entry in the Books 
of the Tribunal ; and every Debenture so transferred by Memorandum, and 
the monies due or to become due thereon, shall thenceforth be negotiable by 
simple Delivery, and be transferable by its Holder from time to time, in 
like manner as a Promissory Note payable to bearer may be now negociated 
and transferred ; but it shall be lawful for the Tribunal at any time, if it 
think fit, upon the application of any p'erson entitled to a Debenture of either 
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Punctual Payment of 
I^ind Debentures. 



Debentures barred by 
time : — 



Mutilated or lost. 



Payment of an Owner's 
Jucli!;meut Debts. 



species, whether transferable by Entry or by Dehvery, to cancel such Deben- 
ture and commute it for a Debenture of the other species. 

VIII. All monies charged, for principal or interest, by a Debenture shall 
be punctually paid on or before the day or days specified therein for the 
payment thereof; and every such payment shall be made to the Land Tri- 
bunal, or to such person, or into such office, and in such manner, as the 
Tribunal may appoint ; and every such payment shall operate as a full dis- 
charge for the sum so paid ; and the monies so received shall be paid over to 
the Owner for the time being of the Debenture, at such place and time, in 
such manner, and subject to such regulations, as the Tribunal shall direct : 
and in order to insure Punctual Payment on foot of every Debenture, out 
or in respect of the land charged therewith, the Tribunal shall be at liberty to 
impose upon the persons by whom or out of whose estate such payment 
ought, in the opinion of the Tribunal, to have been made. Fines, by way of 
penalty, or of additional interest, or otherwise, of such amount, and payable 
in such manner as to the Tribunal shall seem advisable and just ; and such 
Fines may be levied, either by sale and transfer by the Tribunal of the estates 
of such persons in the land whereout or in respect whereof such Punctual 
Payment ought to have been made, or by Writs of Attachment or of Execu- 
tion, to be awarded against the bodies, or the goods and chattels of such 
persons, in such form and to be executed in such manner as the Tribunal 
may direct ; and any sums levied or paid in respect of such Fines, may, after 
providing for the costs and expenses of the levy and proceedings incidental 
thereto, be applied at the discretion of the Tribunal, towards the expenses 
of executing this Act, or towards the full indemnity and compensation of 
any person injured by such want of punctuality of payment, or towards any 
one or more of such purposes : and it shall also be lawful for the Tribunal, 
where any sum for principal or interest is due in respect of a Debenture, to 
enforce immediate payment by sale and transfer of the land charged, or by 
distress to be made thereon in the name of the Tribunal, or of the Owner of 
the Debenture ; and the Tribunal shall also be at liberty to provide for the 
payment of all or any such arrears by issuing and transferring, in respect 
of the lands charged therewith, Debentures, within such limits as to amount 
and subject to such provisions as in this Act contained in relation to Debentures 
issued upon the application of an Owner of land. 

IX. It shall be lawful for the Tribunal, from time to time, to make General 
Orders regulating the period or periods of limitation, upon and after which 
any sum due for principal or interest on foot of Debentures shall become 
barred by lapse of time, either absolutely or upon such terms as the Tribunal 
may direct; provided such periods shall not in any case be less than two 
or more than six years : and in case any Debenture shall be given up to the 
Tribunal in a mutilated or injured state, it shall be lawful for the Tribunal to 
cancel such Debenture, and to charge and issue in its place a new Debenture 
on such terms and the payment of such fees as the Tribunal may consider just : 
and in case it shall be proved to the satisfaction of the Tribunal that any 
Debenture transferable by simple delivery has been destroyed or lost, it shall 
be lawful for the Tribunal to charge and issue in its place a Duplicate 
Debenture, marked as such, to be transferable by entry and not by delivery, 
on such terms and the payment of such fees as the Tribunal may consider 
just ; but without prejudice to the rights of any holder of the original Debenture 
by whom it may be afterwards actually produced. 

X. If, after any land shall have been brought under the operation of this 
Act, any Judgment, Decree, Rule or Order of any Court shall be obtained 
against a person who then is, or shall thereafter become, an Owner of such 
land or entitled to any estate therein, it shall be lawful for the Tribunal 
upon the application of a Creditor to whom any money shall by virtue of 
such Judgment, Decree, Rule or Order be due and payable, to raise and levy 
the amount thereof by sale and transfer of the interest which such person shall 
at the Time of such application have in all or any part of the land ; and 
to apply the proceeds of the sale, in the first place in payment of the costs 
and expenses of the sale and transfer, and in the next place in payment of the 
monies due to such Creditor as aforesaid ; and then in payment of any other 
such Creditor or Creditors, according to the priority of their respective appli- 
cations ; and subject thereto the surplus proceeds of the sale shall be paid, 
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person or persons who would have been entitled to the interest sold, but for 

the sale thereof. 

XI. The Land Tribunal shall be a Court of Record, to be called "The a Lund Tribunal to be 
Land Tribunal of Ireland," and shall be constituted as herein-after provided, ''°°''*'*'^'®^- 

that is to say ; — it shall be lawful for Her Majesty, her heirs and successors, 
by warrant under the Royal sign manual, to appoint any number of persons, not 
exceeding , to be Judges under this Act, with such salaries and 

pensions respectively as the Commissioners of Her Majesty's Treasury may 
from time to time fix and appoint ; not being above 

pounds a year to the Chief Judge, nor above pounds a 

year to each of the other Judges : and upon every vacancy in the office of any 
such Judge, in like manner to appoint some other person to such office ; and 
the said persons, so to be from time to time appointed, shall be the Land 
Tribunal aforesaid, and shall have a Common Seal ; and all acts, matters, and 
things which the Tribunal, or the Judges thereof, are by any of the provisions 
of this Act required or authorized to do or execute may be done and executed 
by any two of them : and every Judge appointed under this Act, shall hold his 
office during good behaviour : but it shall be lawful for Her Majesty, Her heirs 
and successors, to remove any such Judge from his office, upon the Address of 
both Houses of Parliament ; and no Judge of the Land Tribunal, during his 
continuance in office, shall practise as a Barrister-at-Law, Solicitor or Attorney, 
or be capable of being elected or of sitting as a Member of the House of 
Commons ; and every Judge under this Act, before he enters upon the exe- 
cution of his office, shall take the following Oath, before one of the Jvistices 
of the Court of Queen's Bench of Common Pleas, or one of the Barons of 
the Court of Exchequer in Ireland (that is to say) ; 

" I A. B. do swear, that I will faithfully, impartially and honestly, according 
" to the best of my Judgment, fulfil all the Duties of a Judge under any Act 
" passed in the seventeenth year of the reign of Queen Victoria, entitled 'An 
" Act to Facilitate the Transfer of Land in Ireland.'" 

XII. On \hQ first day of January., one thousand eight hundred and fifty five, tCTefEstates'cOTrt™" 
all the powers, authority and jurisdiction which by the Act passed in the transferred to Land 
thirteenth year of the reign of Her Majesty, entitled " An Act for further T"^"^^- 
facilitating the Sale and Transfer of Incumbered Estates in Ireland," are vested 

in the Court of the Commissioners under that Act shall, by force and virtue 
of this Act, be given, transferred to and vested in the Land Tribunal, in as 
ample a manner to all intents and purposes as the same may now be exercised 
by and are vested in the said Commissioners ; and thenceforth all such powers, 
authority, and jurisdiction, so far as regards the exercise thereof by the said 
Commissioners, shall wholly cease and determine ; and for the purpose of 
exercising the powers, authority, and jurisdiction hereby transferred to the 
Land Tribunal, the Judges thereof shall stand and be in the place and stead 
of the said Commissioners ; but the provisions of the fifth section of the 
said recited Act, for limiting the duration of office of the Commissioners or 
other Officers under that Act, shall not be applicable to the Judges or 
Officers under this Act; and, notwithstanding anything in the said recited 
Act contained, it shall, at any time after the said first day of January, one 
thousand eight hundred and fifty five, be lawful for any Owner, within the 
meaning of that Act, of any such land or lease as in the sixteenth and seven- 
teenth Sections thereof respectively mentioned, or for any Incumbrancer on 
any such land or lease, within the meaning of the said recited Act, and as 
therein mentioned, to apply to the Land Tribunal for a sale of sach land or 
lease, under the powers and for the purposes of the jurisdiction hereby trans- 
ferred from the said Commissioners to the Land Tribunal ; and thereupon all 
orders and proceedings, which by the said recited Act might be made, had or 
taken by or in the Court of the said Commissioners, in relation to such 
application by such Owner or Incumbrancer, if made to the said Commissioners 
within the respective periods of three years by the said Sections of the said 
recited Act limited for the making of such application, may be made, had or 
taken by or in the Court of the Land Tribunal, upon such application to it 
by such Owner or Incumbrancer; and any land, which upon such applica- 
tion shall be sold by the Tribunal, shall from and after the entry by the 
Tribunal of the sale and transfer in a Book or Books for the purpose, be 
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Mr. V. Scully, and thenceforth continue under the operation of this Act, either absolutely or 
subject and exempt as in such entry mentioned ; and all matters which on the 
said first day of January, one thousand eight hundred and fifty-five, shall be 
depending in the said Court of Commissioners, shall, by force of this Act be 
transferred, with all proceedings therein, to the Court of the Land Tribunal, 
there to be carried on, dealt with, and decided, by virtue of the powers, 
authority and jurisdiction hereby transferred, in the same manner in every 
respect as if such matters and proceedings had been originally commenced in 
the Land Tribimal. 
General Powers of XIII. All the powcrs and authority, which by the said recited Act for 

iurther facilitating the sale and transfer of Incumbered Estates in Ireland, 
are vested in the Commissioners under that Act for the appointment or 
removal of officers for the purposes thereof, shall belong to and be vested in 
the Judges of the Land Tribunal for the purposes of this Act, and in order to 
enable them to institute such central or district offices and agencies as may 
be required for effecting the objects and pohcy of this Act ; and all provisions 
of the said recited Act, in relation to salaries of officers and to expenses, shall, 
so far as they are not inconsistent with the provisions of this Act, be appli- 
cable to the salaries of officers and to the expenses under this Act ; and all 
the provisions of the said recited Act, in relation to the framing, printing, 
circulation or promulgation of forms of application and directions under the 
said recited Act, or to the making of General Rules, and the confirmation, 
enrolment and effect thereof, and the laying of the same before Parliament, or 
to the attendance of witnesses, and the production of deeds, books, papers, 
documents and writings, and the examination of witnesses, and the adminis- 
tration of oaths, affirmations or declarations, or to the enforcing of orders made 
under the said recited Act, and the reception in evidence of affidavits, or to 
the appointment of persons before or by whom affidavits or the examination of 
witnesses may be made or taken, and the administration of oaths, affirmations, 
or declarations for the purposes of such examination, or to the powers autho- 
rity and jurisdiction of the Court of the Commissioners under the said recited 
Act as a Court of Equity or otherwise for the investigation of title, and 
for ascertaining and allowing incumbrances and the amounts due thereon, and 
the priorities thereof respectively, and the rights of owners and others, and for 
the other purposes mentioned in the said recited Act ; or to the sending of 
cases or direction of issues, and the reference of matters or inquiries ; or to the 
sale of land, and the application and disposition of the purchase-money ; or in 
relation to persons under the disability of minority, idiotcy, lunacy, or cover- 
ture; or in relation to the abatement or suspension, costs or expenses, of pro- 
ceedings under the said recited Act, or to the restraining or removal of such 
proceedings ; or to the indemnity of the Commissioners under the said Act, 
or the reviewing, rescinding or varying of any order of the said Commis- 
sioners, or to an appeal therefrom, and the persons by whom such appeal 
may be heard and reported upon, or to false evidence ; and all other provi- 
sions, powers, authority and jurisdiction whatsoever, contained in or conferred 
by the said recited Act for the purposes thereof, so far as the same are not 
inconsistent with and may be found useful to effect the purposes of this Act, 
shall be applicable and be applied respectively to the like matters and things 
in relation to the Land Tribunal, and to the Judges or any one or more of 
the Judges thereof, and to the proceedings before the Tribunal under this 
Act : and any Entry made by the Tribunal under the provisions of this Act 
shall be construed and regarded as an Order within the meaning of this Section 
and of the said recited Act : and private, common, and negative kSearches for 
orders and entries, and for leases deposited under this Act, may be obtained in 
such manner, and upon payment of such fees, and subject to such regulations, 
as the Tribunal may direct ; and upon the entry of avy transfer or the deposit 
of any lease, or the cancellation and exchange of any Debenture, under this 
Act, the person applying for such entry or deposit, or for such cancellation and 
exchange, shall pay to the Tribunal such fees as it may by any General Rule 
from time to time appoint in respect thereof; and when any estate shall by any 
entry under this Act be transferred upon a sale thereof, the Tribunal shall 
receive, in addition to any fee irhich would be otherwise chargeable in respect 
of such entry, a further fee equal in amount to the ad valorem stamp duty then 
chargeable in respect of the consideration for such transfer, if expressed in a 
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deed of conveyance upon a sale of such estate ; and the Tribunal, upon the Mr. V. Scully. 

issuing of any Debenture, shall in respect thereof charge and be paid by the 

person to whom the same shall be issued, a fee equal in amount to the stamp 
duty then chargeable upon a deed of mortgage for securing the payment of a 
principal sum of money equal in amount to the principal sum expressed by such 
Debenture to be thereby charged upon any land; and all fees shall be accounted 
for and paid over to the receipt of Her Majesty's Exchequer in Ireland, and 
thence carried to and made part of the Consolidated Fund of Great Britain 
and Ireland. 

XIV. If any Entry made under the fourth section of this Act, shall at any i„dtmniiy clause, (a) 
time, within twenty years thereafter, appear to the Land Tribunal to have been 
erroneous, and to defeat or prejudice the estate or interest which any Person, if 
such Entry had not been made, would lawfully have had in all or any part of 
the land to which such Entry relates, it shall be lauful for the Tribunal, if it 
shall thinh it right and proper so to do, (having regard to the circumstances of 
the case, and to the opportunities, if any, which such person or those under whom 
he derives had of opposing or appealing from .'such Entry, or to any other mode 
of redress ivhich may have been or may be available to him or them), to award 
such sum, and upon such terms as the Tribunal shall deem just, as an Indemnity 
or Compensation, either wholly or in part, for the loss or injury sustained in con- 
sequence of such Entry ; and the sum so awarded shall be p)aid by the Commis- 
sioners of Her Majesty s Treasury out of the Consolidated Fund of Great 
Britain and Ireland ; and it shall be laivfulfor those Commissioners to advance to 
the Tribunal out of the said Comsolidated Fund, such Monies as may from Time 
to Time be requisite for ensuring punctualPaymenttothe Holderof any Debenture 
of the Monies thereby secured; and the said Consolidated Fund shall be recouped 
for all such advances, out of the monies to be paid into the Tribunal under 
this Act, by way of fees upon entries and deposits, or of fines in respect of 
Debentures. 

XV. In any Act of Parliament, document, or proceeding, this Act shall Short Title of Act. 
be sufficiently designated by the expression, " The Transfer of Land (Ireland) 
Act, 1854:" 

And in the construction of this Act, and of this section thereof, the following Glossary. 
words and expressions have the meanings hereby assigned to them respectively, 
unless there be something in the subject or context requiring a different con- 
struction ; 
The word "Tribunal," or the expression "Land Tribunal," means The Land "Tribunal:" 

Tribunal of Ireland constituted under this Act ; 
The word " Judges " means the Judges of the Land Tribunal ; "judges:'- 

The word " Debenture" means a debenture charged upon Land under this Act; "Debenture:" 
The word "Person" extends to and includes a body politic or corporate, "Person:" 
whether aggregate or sole, and any public company as well as a private 
individual, and includes also the assignees of any bankrupt or insolvent ; 
The word " Estate" extends to an estate in equity as well as at law, and to an "Estate:" 
equity of redemption, and to the benefit of any covenant or contract for or 
right of renewal ; and in the third and tenth sections of this Act, that 
word includes every estate and interest in the particular land brought 
under its operation, not specially exempted in and by the declaration pre- 
viously entered in regard to such land ; and includes also any lease, though 
made after the land shall have been brought under this Act ; 
The word " Lease " includes an agreement for a lease, and the estate or interest "Lease:" 
created or agreed to be created by such lease or agreement, in the whole or 
any part of the land therein comprised ; 
The expression "Lease in Perpetuity" means any lease or grant for one or "Lease in Perpetuity; 
more life or lives, with or without a term of years, or for years absolute, 
with a covenant or agreement in any such cases, whether in the same or 
any other instrument, for the perpetual renewal of such lease or grant, or 
with a toties quoties covenant for such perpetual renewal, whether such lease 
or grant be derived out of the inheritance, or by way of immediate or of 
derivative under-lease out of any such renewable lease ; 
The word " Possession " includes the receipt of the rents and profits : " Possession." 

(n) NOTE. — This Indemnity Clause, and the corresponding addition to Sect. XIII., printed above in Italics, a) enow 
introduced into the Sill, as being most useful, though not indispensable, additions. 
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" Owner:" 



" Tncumlirance :" 



" lacnmbrancer . 



The word " Owner," as applied to any land, includes any person entitled in 
possession to an estate in fee-simple, or under any grant in fee-farm, or 
under any lease in perpetuity, and also any person entitled in possession 
under the provisions of any will, settlement, Act of Parliament, deed, or 
instrument (except a grant or lease reserving rent) to any estate in tail 
general or special, or quasi in tail, or as tenant by the curtesy, or for one 
or more hfe or hves, or other particular estate thereby created or limited, 
out of or in any estate of inheritance in fee-simple, or out of or in the estate 
created or granted by any grant in fee-farm or lease in perpetuity, and any 
feoffee or trustee for charitable or other purposes, entitled in possession, 
whether in fee or for such less estate as aforesaid ; but no person not being 
in possession of any land, shall by reason of any estate vested in him by way 
of mortgage, or for securing the payment of any sum of money, or any 
annual or periodical charge, be deemed an Owner of such land ; and during 
such time as such last-mentioned person shall not be in such possession 
the person who would be deemed an Owner for the purposes of this Act, 
if such estate by way of mortgage or for securing any money annual or 
periodical charge had not been created, shall, notwithstanding such mort- 
gage or security be deemed such Owner as aforesaid ; and in case the 
person in actual occupation of the land shall not be entitled to be deemed 
an Owner, within the meaning of this provision, then the person who shall 
have the first such estate or interest as aforesaid therein, in reversion or 
remainder to or above the estate or interest of the person in actual occu- 
pation, as may entitle him to be deemed an Owner under this provision, 
shall be deemed the Owner for the purposes of this Act ; 
The word " Incumbrance " means any legal or equitable charge by mortgage, 
lien, judgment, decree, rule, or order, crown bond, recognizance, legacy, 
portion, trust, or otherwise, whereby any sum of money is secured upon or 
made payable out of any land ; and includes a chief or other rent, annuity, 
or other annual or periodical charge or payment, and also any easement ; 
And the word " Incumbrancer " means any person entitled to such Incum- 
brance or to require the payment, discharge or benefit thereof. 
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Plan of Registration proposed by Mr. Wilson, 



The Report about to be made by a Majority of the Commissioners does Mr. Wilson. 
not appear to me to contain a satisfactory solution of the important and difficult — — 

problem which Her Majesty has been pleased to refer to our consideration. opinlorTexpresscd 
Being compelled therefore, although with reluctance and deference, to express and explained. 
my dissent from the conclusions of those with whom I have had the honor 
to be associated in this enquiry, I feel it to be incumbent upon me to lay before 
the Commission a detailed statement of the grounds of my opinion. 

The proposition of the Majority is to establish a register of fee simples, and 
to provide for the registration of mortgages and leases ; but to exclude from 
the registered title all the various other modifications of the ownership of landed 
property which are allowed by the laws of this country. In particular, the 
Report does not suggest any provision for introducing into the registered title 
any of those modified forms of ownership which are usually created by a settle- 
ment. But to prohibit the registration of title under settlement would incident- 
ally change the nature even of those simpler forms of ownership of which the 
Register would take cognizance. Title in perpetuity might still be called a fee 
simple ; but Registration would have cut off from it a portion of that power of ^J^J-^^"^""'^ commuui- 
disposition which in part constitutes the title or ownership now called a fee 
simple, namely the power to introduce into the proprietorship the limitations of 
a settlement. 

It appears to me to be unnecessary, and if unnecessary inexpedient, to change 
incidentally by a Register Act the nature of the subject of registration. If 
Title requires simplification, let it be simplified by a substantive enactment : cltio^r'™^ commimi- 
the proper office of Registration is not to alter but to manifest it ; to simplify 
the means by which its true condition may be ascertained. 

The object of our enquiry is to facilitate the transfer of landed property ; and Defective state of 
it is not by any complexity of title, but by the want of proper evidence of title, J'?^® Evidence 
that the transfer of landed property is impeded. It would seem very absurd, mv. Hazutt-s communi- 
if we were not used to it, that a landowner should have no better means of '^**^°°* 
proving his ownership to an intending purchaser than to copy out the substance 
of all the old deeds which have been executed in connexion with his estate during 
the last half century or more ; that the purchaser must employ solicitors and 
counsel to study this historical compilation ; and that when it has been fully 
mastered, and the title has in consequence been accepted, the purchaser should 
not after all have possessed himself of any direct evidence of title, but only of 
the materials requisite for enabling a future purchaser to go over the same 
ground again. It cannot be necessary that Title should be dependent on a 
species of evidence of which each succeeding dose deposits itself in the system, 
like a cumulative poison, for future mischief ; a species of evidence which must 
be administered with moderation, under stringent conditions of sale, lest its 
effect should be intolerable. Nor can it be necessary that the cost and difficulty 
of proof should, in the case of derivative titles, become prohibitory ; and that a 
vast amount of property invested in leaseholds should be bought and sold on 
mere trust. 

What is needed in order to remedy these evils is to ascertain Title as a fact. Remediable by 
instead of leaving it to be wrought out as an inference. I undertake to show that Registration of 
this may be done by means of a Register of Title : without preliminary enquiry, '^"^®" 
or interference with existing rights ; and without altering the nature of Title, or 
diminishing or obstructing the powers of disposition hitherto annexed to it. 

I propose to register Title, or Ownership, as it really exists ; without altera- principles of 
tion, deduction, or addition. But how is Title, or Ownership, to be ascertained Registration of 
for the purpose of registration? In several valuable communications with Title explained, 
which the Commission has been favoured, it is assumed that the only evidence 
of title is the documentary evidence afforded by the title deeds ; and that regis- 
tration of title can therefore only mean registration of title deeds. That 
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registration of title must include registration of title deeds, I admit and main- 
tain ; but there is another species of evidence to which documentary evidence 
is relative and subordinate. 

For the subject of Title is not an abstraction but a fact. Property consists 
in the enjoyment of something material by the proprietor, in exclusion of all 
other persons. Now, as this exclusion would not be acquiesced in unless it 
were apparently rightful, the open and undisturbed possession of the proprietor 
is evidence of a general admission, and therefore of the reality, of right. If a 
man offers a watch for sale in a shop, we assume that he is entitled to sell it, 
because if he had stolen it he would have concealed his possession of it ; he 
would not have put it into his window to be seen by the police. But if pos- 
session is evidence of title to a thing which a thief could carry away in his 
pocket, much more is it evidence of title to an immovable subject of property, 
such as a field or a house. Moreover, the title thus manifested by possession is, 
in both cases alike, a complete and perpetual title. This may seem at first 
sight to be a bold proposition, but it can be proved nevertheless. For if the 
possessory title to land is not a fee simple, what is it ? Does the presumption 
of ownership wear out, does it not strengthen itself, by lapse of time ? Does 
it terminate with the life of the possessor ? The title to which his heir succeeds 
is at least not weakened, if it is not now confirmed, by the descent. We thus 
find in the title to landed property an apparent ownershiv in pervetuity, existing 
as a manifest fact prior to any examination of documentary evidence confirming 
or curtailing it. 

A little more than three centuries ago this apparent ownership was the 
most prominent feature in the title to landed property. Our old law books are 
full of it. But if, as I have maintained, the presumptive inference of a rightful 
proprietorship from the fact of appropriation is a principle inherent in the nature 
of Property, to what cause shall we attribute its loss of its ancient influence ? 
The vicious legislation of a former age has done us the twofold injury of 
depriving us of a benefit and concealing the loss. The Statute of Uses neu- 
tralized the effect of the natural possession, by setting up a fictitious parlia- 
mentary possession in competition with it ; and this very derangement of the 
evidence of title has tended to confirm and perpetuate itself, by confining atten- 
tion to that portion of evidence which alone has remained operative ; namely 
to the documentary evidence contained in those acts or circumstances of owner- 
ship which we call title deeds. It would be necessary, I think, that a Register 
of Title should counteract these effects of the Statute of Uses, and should 
restore the Possession to its natural place in the evidence of title. 

I propose, in short, to register " the Freehold " ; and, as that name is signi- 
ficant and well understood, I gladly retain it as suggestive of a relationship 
between the modern register and the simple philosophy of the Common Law. 

" The possession of a tenant for years is the possession of the freeholder." 
An adherence to this ancient maxim would be convenient, indeed necessary ; 
nor would this involve an abandonment of principle. For it may be assumed that 
Registration would put an end to the creation of merely formal terms of years ; 
and as between landlord and tenant either party may be considered as the pos- 
sessor, because each derives a present benefit from the land. Possession does not 
mean mere bodily occupation, as by a baihff or a laundress ; but rather the 
present exercise of a beneficial proprietary right. In this sense, the proprietor to 
whom the land yields a rent, perhaps a rack rent, and who is armed with summary 
remedies for enforcing payment of it, is at least as well entitled to be called the 
possessor as the farmer through whose intermediate agency the rent is produced 
and paid. 

I have endeavoured to connect my proposition of a registered possession with 
a leading principle of the Common Law. Can any modern precedent be quoted 
in favour of it ? I think one may be found in the register of title to the shares 
in a Railway Company. 

The title of the shareholder is indeed an invariably perpetual title, but the 
registratiqn of it is not directly expressive of its quality of perpetuity. For 
registration in perpetuity would have a perpetual operation without being 
repeated, whereas the shareholder's executor or transferee must go through the 
process of registration again. The incoming shareholder is in fact only admitted 
by registration to a place in a succession of persons, each in his turn recognized 
by the Company as the lawful holder of the privileges belonging to the shares. 
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receive dividends and to vote at meetings, a new entry expressive of this 

change is made in the register, before the new proprietor is permitted to act as 
a shareholder. It appears, then, that the effect of each entry in the register is 
to put a new proprietor into possession. Registration of a transfer, like the 
indorsement on a feoffment, is a memorandum of delivery of possession. 

To return to the Registration of the Freehold. The Freeholder is, as I have Effect of the pro- 
shown, — in truth and in fact and not by any fiction of law — the apparent owner posed Registiation 
in fee simple. His transferee becomes apparent owner in fee simple in his "^ ^^° Freehold, 
stead : his death transmits to his heir or devisee a similar title. Registration 
of the Freehold would express this state of things by suitable entries. The 
registered freehold would be an ownership in fee simple, apparent only and 
therefore liable to interruption, but in the meantime freely transferable and 
transmissible. 

Land would thus stand registered in the name of the freeholder : and (after 
the lapse of a period of transition) the account opened in the Register for the 
freehold title would refer to the particulars of every registered qualification of 
the freeholder's apparent ownership. Registered qualifications of the freehold 
would not impede the transfer of the freehold, but would bind the freehold in 
the hands of the transferee. Subject only to registered qualifications, a transfer 
of the freehold (aft^r the lapse of a period of transition) would be a transfer of 
the fee simple, with an indefeasible parliamentary title. 

A Register thus constituted would be a simple record of facts. It would not 
introduce any new principle, except the obligation to register. 

In order to give effect to a Qualification of the Freehold, a Notice of it might Equitable icgis- 
be introduced into the register. The registered notice might consist of an tration of qualifi- 
original document ; or of a copy, abstract, or extract ; or of a written statement jf!'","*ij 
of a fact or of the effect of a document. I shall have occasion to consider sepa- 
rately, in another part of this statement, the effect of notice extrinsic to the 
Register. 

Registration of a Notice would not divest the freeholder of any part of the Legal registration 
legal property in the land, although the notice would infallibly bind the legal of qualiiications of 
property into whosever hands it might pass. But the Register would have * ° 'I'ceiod. 
the further capacity of admitting a derivative title into the legal proprietorship. 
The freehold might be qualified by the introduction of qualifying words into 
the description of the proprietorship, instead of by imposing a trusteeship on 
the person of the proprietor. The freeholder would then be the independent 
proprietor of a freehold curtailed by the deduction from it of a portion of the 
interest commonly included in the freehold ; while the portion of legal interest 
thus deducted from the freehold — a lease, or a mortgage, or whatever the deri- 
vative interest might be — would appear upon the register as a substantive 
though subordinate legal title, capable, like the freehold, of legal or equitable 
qualification. 

Every title and every notice of title admitted into the register would be Certification of 
represented by an Official Certificate. The Certificate of a legal title would registered litles. 
declare the proprietorship of the title certified, with its qualifications, if any, at 
the date of the certificate ; and a renewal of the certificate might at pleasure 
continue the information to a later date. And as transfer of a legal title would EflTect of an un- 
be effected by endorsing the certificate and returning the endorsed certificate into ''egistered deposit 
the register in order that a new certificate might issue in favour of the trans- ° ^^ ei i icate. 
feree, a deposit of the certificate would, by locking up the power of legal transfer, 
create a valid and secure equitable title without registration of the deposit. 

To recognise a distinction between rights admitted into the legal proprietor- The distinction 
ship and rights only binding on the person of the legal proprietor would be to between legal and 
■" take the system of real property law as it stands and adapt the scheme of '^q"'*'\'|l'r rights a 
•' reg-istration to it."* Nor is this distinction an unreal one, although the sepa- .^ ., " '"?,'°"' 

.o„,, , -, .,,..,.. , . '..p.. r* Evidence of Mr. Haves 

ration of thelearal and equitable lurisdictions may have given to it mthis countrv ijefoieuie Eeai Property 

° . f -n • T r -n • ■ -ii- n Commi.ssioners. 

an undue extension and an artificial form. Registration might derive from Appendix to second 

• in ^ • • ^ f T ■ r- ,• i n • n i. Report, pa«o 3.')'). 

it the aid of a natural principle oi classification, on the footing of a gradation 
of rights . a gradation of which Registration itself would become the regulating 
principle. For, after the establishment of the register, the superiority of the Its bearir.g on 
legal title over the equitable title would no longer be dependent on peculiarities Kegistration. 
of language in the instrument of transfer, but would result from the admission 
into the register of the instrument of transfer, in that capacity. The mere 
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signature of the instrument of transferee short printed form endorsed on the 
certificate of title — would divest the transferor of his beneficial or equitable 
rights, and vest those rights in the transferee : but the filing of the transferred 
certificate in the register, and the consequent issue to the transferee of a new 
certificate in its stead, would superadd to the transaction of transfer, effected 
privately between the parties, a further and distinct and superior act, not 
of the parties but of the State, converting an equitable .title into a legal 
title by granting investiture to the transferee of the rights which his acquisition 
of an equitable title had conferred upon him. 

This principle of recognition, or investiture, or afiirmative registration, is the 
basis of the system about to be proposed under the sanction of a Majority of 
the Commissioners. My objection to that system is founded on its exclusion 
from registration of every interest in landed property to which the principle of 
affirmative registration is inapplicable. All kinds of rights are to stand before 
the Register on a footing of equality : whatever is registered is to be a part of 
the legal title ; whatever is not registered is not to be a part of the title at all. 
The power of legal disposition is to be fitted and fastened to the register, 
instead of expanding, as heretofore, with the growing exigences of society ; and 
the transfer of the registered title must be clogged with caveats and inhibi- 
tions, for the protection of unregistered rights. 

In proposing to add to the system approved by the Majority a subordinate 
machinery for notifying on the register such rights as cannot conveniently be 
admitted at the time into the legal proprietorship, it is satisfactory to me to 
feel that I am not expressing a disapproval of the basis of affirmative registration 
approved by the Majority, but only proposing to work out the principles of 
registration more completely, and to anticipate and remove objections calculated 
to impede the accomplishment of the great object in view — the abolition of 
retrospective investigation of title. And now, without further preface, I will pro- 
ceed to describe my plan in detail, beginning with the 
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Registration of the Land itself. 

Here at least we have something tangible to deal with. It may be difficult 
to ascertain the proprietorship, but it is not at all difficult to make a map of 
the land. We have maps for tithes, for parish rates, for inclosures, for public 
works. There is to be a new Government Survey, it is said, on an enlarged 
scale, with a direct view to the registration of landed property. We have 
private maps of all kinds ; maps of districts and estates, maps on conveyances 
and even very commonly on leases. And it has been proved before the Com- 
mission that the expense per acre of revising a map, or even making a new 
one, would be very small. 

Of course I cannot deny that the expense of mapping the whole country 
would amount to a large total sum ; but this total would necessarily be spread 
over a period of several years, and would be very much less than the aggregate 
of expense which might be saved by the map to the landed interest. It costs 
more to make a railway than to keep up a road, yet railway travelling is 
economical as well as convenient. Nor is that facility for instant and rapid 
motion which the new mode of transit has conferred upon the whole community 
an inconsiderable benefit even to those members of the community who may 
happen for the moment to be in a " state of rest." * But whether we are or are 
not prepared to face the expense of making a public map, it seems to be vain 
to attempt to register title without one. 

" Without a map," says Mr. Warner, " there might be several registered 
owners at one time of the same land."* Now it is to be remembered that 
Registration of Title means something more than registration of an assertion of 
title by the claimant. It must include some kind of recognition by the State 
of the actual existence of title, certainly or presumptively. Is the State then 
to give its sanction to several competing titles to the same thing ? How is the 
true proprietor to detect the spurious titles ? He may himself have described 
his land on the register by its dimensions and boundaries ; but Mr. John Doe, 
having registered a conveyance containing general words of description, such 
as " all other, if any, the lands and hereditaments of Richard Roe" in such a 
county, presently asserts that the land specifically registered is included in this 
general description. The deed which contains the general words was executed 
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before the passing of the Register Act, and must, therefore, be construed Mr. Wilson. 

according to the law in force at the date of its execution. Nor do I see how 

any provisions of the Register Act, or any rules which might be promulgated 
under its authority, could prohibit, even prospectively, the expression of private 
transactions by general words. What precise degree of generality is to be the 
measure of illegality ? Are the words "more or less" to be excluded from a 
statement of dimensions ? May not a reference to occupation dispense with 
an exact description of contents and boundaries ? And if a description relative 
to occupation be permitted, on what principle can a description relative to 
ownership be forbidden ? If occupation or ownership may suffice to identify 
the boundaries, why not to identify the land bounded ? If a landowner has a 
sudden and urgent occasion to enter into a binding contract, capable of regis- 
tration, at some place where he has not the means of referring to his title 
deeds or to a plan of his estate, why should he not be permitted to bind himself 
by words of description which, though general, contain a clear expression of his 
meaning ? I am here combating a theory which proposes to dispense with an 
authoritative description of the land. Now if the Law does not itself undertake 
the duty of description, how can it refuse to give effect to any mode of descrip- 
tion sufficient to identify the thing described ? If a specific description is only 
required for the purpose of ascertaining the subject dealt with, a general 
description which fulfils this condition cannot in consistency be rejected. 

Or let it be supposed that there has not been any generality of description. 
The Registrar sees before him an evident and undeniable duplication of title to 
the same land, specifically described in two competing conveyances, presented, 
successively or concurrentl}^, for registration. What is the Registrar to do 
under such circumstances ? Is a ministerial officer to decide a question of 
right, without investigation or appeal, by refusing registration to one of the 
claimants ? And when the Law has sanctioned several inconsistent titles, how 
is it to decide between them 1 On the mere ground of priority of registration ? 
Such a rule would bear hardly on the purchaser who has given credit to the 
registration of one of the later titles. 

Again, how is a person who has a claim against a registered piece of land 
to find the land on the register, unless it be indexed by reference to a public 
map ? I will not ask whether he is bound to find out all the registered 
titles, but how is he even to make the most general enquiry about the land in 
which he is interested if the only index to the register is a list of names ? The 
land which he is looking for may have been put into the name of a trustee for 
the very purpose of defeating his search. Now if this unknown trustee, in 
whose name the land has been registered, sells the land and transfers it on the 
register, the right of the claimant is gone ; for it is the very object of regis- 
tration to protect a transferee for value against unregistered titles. Is the 
Register then to withhold from the claimant an opportunity of interposing his 
claim before a transfer takes place ? Shall he not even be permitted to register 
the lis pendens in which he is claiming protection from one of the superior 
courts ? 

Or let it be supposed that an estate is offered for sale as unregistered land. 
A purchaser must in this case ascertain the fact of non-registration, for if the 
estate has been registered the ordinary mode of conveyance will be a nullity. 
But, unless there is a public map to refer to, how is he to learn whether the land 
has been registered or not ? If it be answered that a sale ought not to take place 
without previous registration, it must then be admitted that to dispense with 
the public map will make registration compulsory by making unregistered land 
inalienable. 

I have heard it suggested that the Registrar might by degees compile a 
map-index from the private maps and descriptions lodged in his office, with the 
aid of such general maps of the locality as might be within his reach ; and it 
must in candour be admitted that some such process of combination appears to 
have been adopted in Sweden.* But if a map-index is needed as a result, it is ^Appcndk to second 
needed as a commencement ; for the title first registered has at least as much comiissionlrs, p^^ifiei 
right to be indexed as the title last registered. There is no necessity for imme- 
diate legislation ; and if, in the present state of opinion, the cost of a map is an 
obstacle, as it reasonably may be, to the establishment of a register, we shall, 
as it seems to me, better advance the cause of Registration by waiting the effect 
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of farther discussion, than by a hasty and vain attempt to produce effective 
results with inefficient machinery. 

The best mode of introducing the register would be to begin with some one 
county, already provided with a large proportion of first class tithe maps, and 
conveniently accessible in point of distance from a Metropolitan Register Ofiice. 
I proposed to the Registration and Conveyancing Commission to begin with 
the county of Kent, and to map the whole county compulsorily. 

If the compulsory mapping of a county were thought objectionable, it would 
be sufficient to follow the precedent of the Tithe Commutation Act,* by allowing 
each parish in a selected county or larger district to map itself, at its own 
expense, on the application of some defined proportion of its landowners. 

Whether the mapping were compulsory or voluntary, it would be necessary to 
divide the Map into sections, in order that the numeral designations of the 
several lands contained in it might be kept within convenient limits. For every 
portion of land which is distinguished by material boundaries would be designated 
on the Map by a distinctive number, and it is evident that very high numbers 
would be inconvenient. 

I propose that the Map should, in general, be divided into Parishes, with sub- 
divisions in the case of a very large or densely peopled parish, and with some 
convenient provision for extra-parochial places. 

The Map would be only a picture of the material boundaries existing upon 
the land. In laying down a boundary line, the Map would not ordinarily 
appropriate the fence to the land on either side. But the right to the fence, 
if admitted or otherwise ascertained, might be shown upon the Map by shading 
the boundary line on the one side or on the other. 

The Map ought to be made as extensively useful as possible. It might 
be applied to the purposes of parochial assessments, and agricultural 
statistics : perhaps it might supersede the Tithe Map. Possibly a valuation 
founded upon it might serve as a common basis for every kind of local and 
national taxation on land, and even for professional remuneration. I am not 
wandering from the subject ; for to extend the use of the Map would afford the 
best security for its careful supervision. 

There would be a " Book of Reference," similar to that required by the 
standing orders of Parliament from the promoters of a railway bill, stating the 
particulars of the several lands by reference to their numeral designations upon 
the Map. 

As the Report of the Registration and Conveyancing Commission is in the 
hands of each of the present Commissioners, I may be permitted to refer to the 
Appendix to that report for the Tithe Map of the parish of Graveney in Kent 
and for a Book of Reference to it, being Forms A and B of a set of forms which 
I had the honor of presenting in 1 847 in illustration of my views. 

I may also at the same time refer to a plan which I then presented for a 
Metropolitan Register Room for the County of Kent, arranged in alphabetical 
compartments, like the transfer rooms at the Bank of England, thus — " Compart- 
" ment for parishes A to C— Compartment for parishes D to F, &c.," with a 
separate " Compartment for the County " — viz. for the registration of titles 
extending into several parishes. 

The Map and Book of Reference would be subjected to examination " at some 
" convenient place within the parish," and any objections made to them would 
be considered and determined on the spot, according to the principle laid down 
by the 51st Section of the Tithe Commutation Act. 

The Map would be lithographed for sale. 

It would be revised and corrected at convenient intervals, perhaps every 
10 or 15 years. The corrected Map would be submitted to local inspection, and 
copies of the altered portions of it would be sent round by post to the registered 
proprietors of the lands affected by the alterations. 

In the event of a registered piece of land being subdivided, and of its being 
desired to register the subdivision immediately, a Sub-map would be registered 
(according to a practice in common use at the Tithe Office) retaining the 
original numeral designation of the land, but adding letters of the alphabet to 
distinguish the new divisions of it — thus 28'- 28'' 28". I beg to refer to the 
Appendix to the Report of the Registration and Conveyancing Commission* for 
a sub-map of this kind. The subdivisions would of course be introduced with 
substantive numbers into the public map on the occasion of the next revision of it. 
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I may here mention that all risk of confusion between the different editions Mr. Wilson. 

of the public Map would be avoided, by expressing on every printed form used 

in the Register Office the date of the map to which it had reference. It may be '^^ ^^^® °Va^^oii 

observed that all my certificates and other forms printed by the Registration and the printed forms 

Conveyancing Commission contain as a part of the printed form the words used in the Register 

" Survey of 1847-" A document bearing such a mark upon it would, if returned Office, 

to the Register Office fifty years afterwards, connect itself immediately and 

certainly with the Map under which it issued ; and the registered lands could 

then be identified without difficulty in the later editions of the Map. The 

date of the returned document might indeed connect it with its proper map, but 

not so simply in any case, nor perhaps quite so certainly if the document 

happened to have been issued about the date at which a new edition of the map 

was coming out. 

Registration of the land itself would be followed by registration of "the *Mnchristie'scommimi. 
" present actually existing ownerships and interests* " in the land ; and first of 
all by the 

Registration of the Freehold. 

At this point I have the satisfaction to agree for a moment with the Majority. The first act of 
I propose, as they do, to begin the register with an entry to the effect that a registration neces- 
given piece of land is owned, or held, or represented, by a given person. We differ ^^" ^ '^ J" '°^^ 
as to the meaning and conditions of this first entry, but are unanimous as to the 
fact that an entry must be made registering the land in the name of a person. 

Now this is a judicial act of no small importance. For although an erroneous 
entry may not be final, it imposes on an adverse claimant the burden of 
removing it. The remedy of the adverse claimant may be perfect ; but the 
person registered is relieved by the register from the need of a remedy, and has 
only to hold what he has got. 

" According to the first principle of justice," as Mr. Joshua "Williams has well 
observed, " no judicial act ought to take place, unless in the presence of the 
" parties interested or in their wilful absence after due notice." Registration Mr. Josima wniiams' 

11 111 1 • -11 1 communication. 

ought then to be preceded by such a notice as will procure the attendance or 
involve the default of the unknown persons whose interests may be affected by it. 

The case only admits of a general notice, but this may, I think, be rendered Registration to be 
sufficiently effective by holding meetings " in the gate of the place " (if I may commenced by 
without irreverence refer to the Old Testament as a historical authority) so as proceedings 

11 ■ , ri-ii i- pi/^ 111 Ai according to the 

to ensure local notoriety, ihe practice oi the (jreneral Inclosure Act — the practice of the 
result of an extensive and long-continued experience — might be followed almost General Inclosure 
without alteration. I will copy out the marginal notes of some of the sections, ^''*- 
merely altering the titles of the officers employed — ■'■'■Assistant Registrar to hold 
meetings — Claims to be delivered in writing — Statement of claims to be deposited iTffict^}°f\l? ^'^^' 
for examination — Claims to be heard and determined by Assisfatit Registrar, ^^' *^' *• 
subject to appeal to Registrar — Titles 'not to be determined by Assistant Registrar 
or Registrar." 

At a temporary Local Court held in the parish, after ample public notice, an 
Assistant Registrar would register the Freehold of lands within the parish. 

An undisputed claim to the right of being registered as freeholder would be 
allowed on proof of the mere fact of the claimant's possession. 

If the fact of possession were disputed by a counter-claimant, the Assistant 
Registrar would adjudicate upon it, without enquiring into the title. He would 
register the wrongful possessor, in preference to the dispossessed proprietor. 
But if the possessor were proved to be a tenant for years, or at will, or at 
sufferance, his possession would be treated as the possession of the freeholder 
in remainder or reversion ; according to the ancient maxim above referred to. 
Registration of the Freehold would, in effect, register Title ; for Possession 
manifests an apparent title. Yet the registered freehold would not be or 
become anything more than a registered possession. The right to the freehold 
or possession might always be contested by a proceeding in the nature of an 
ejectment ; viz., by an application for a judicial order to strike the freeholders 
name out of the register and to insert the applicant's name in its place. 

The local proceedings being considered as a notice to all the world, individual Unclaimed lands 
cases of unclaimed lands might remain over for subsequent registration in ^° "'emam over for 
London. Any application for this purpose would be taken into consideration in London.^°'^^ "^ 
London, on proof of some local advertisement or other prescribed local notice, 
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and of a special notice to any person who should have entered a caveat in the 
London office. 

Although the registered freehold would be only an apparent ownership, it 
would be co-extensive, presumptively, with the fee simple. Therefore the 
registration of the freehold would be an assertion of title adverse to all other 
titles, whether in possession or in remainder or reversion. Titles in remainder 
or reversion, being thus interrupted by the Register before coming into posses- 
sion, would be provided by the Register with a new species of action adapted 
to their condition ; namely with a process for introducing into the Register a 
present assertion of a title yet future, in reduction of the apparently complete 
title conferred upon the freeholder by the registration of his possession. Every 
kind of title being thus converted by the Register into a title capable of imme- 
diate assertion, the period of limitation fixed by the Statute of Limitations 
might, without any real alteration of the existing law, be made to run against 
every kind of title from the date of the registration of the freehold ; and the 
lapse of a period of 40 years from that date would then, according to the 
existing periods of limitation, ensure the destruction of all unregistered claims. 

But it would in my opinion be absurd to postpone for 40 years the full benefit 
of registration, by a servile adherence to the existing periods of limitation. 
Surely it would not be unreasonable to expect a person free from disability to 
register his rights within the time allowed for recovery of a debt, namely six 
years. I mention this period because there is an authority for it, but am not 
sure that it might not be safely and advantageously shortened. A person under 
disabihty should be allowed some moderate period, say two or three years, from 
the removal of the disability : and some extreme period must be fixed after 
which the register will be in full operation against all the world ; say 20 or 
perhaps 25 years from the date of the registration of the freehold. 

It should be mentioned that default in registering would not destroy the 
personal obligation of any person bound to give effect to a claimant's right ; 
though it would preclude any enforcement of the right against the land itself, 
in the hands of a person who had purchased it for valuable consideration and 
without notice after the lapse of the period within which the claimant's right 
ought to have been registered. 

In dealings with goods on board ship it is customary to accompany the bill 
of lading with a policy of insurance, and the two instruments together make up 
a secure title notwithstanding the risk of shipwreck. On a similar principle, it 
might become the practice, in dealing with land for commercial purposes, to 
insure the registered title against unregistered claims. The process might be 
a very simple one. The title proposed for insurance would, we may suppose, 
be presented through a solicitor or other agent, on whose known character a 
prudent Insurance Company might place that large measure of reliance which 
is customary among commercial men, and without which commercial business 
could scarcely be carried on. On calling with the title deeds, the agent, 
accompanied perhaps by his principal, would be introduced to a Conveyancer 
of competent ability, belonging to the staff of the office, who would compare 
the registered title with the parcels in the last purchase deed, and Avould look 
generally into the other documents. A clerk might be sent to Chancery Lane 
to search the register in the Common Pleas Office ; and the policy of insurance 
might, in a simple case, be issued on the day following that on which the title 
deeds were lodged. A very low rate of premium might suffice for the insurance 
of a non-hazardous title, without special charge for the inspection of the deeds : 
which would be put away in a fireproof room, and might never be asked for 
again ; though it would be a part of the contract that a future purchaser might 
inspect them on application, and obtain copies of them at his own expense. 

Insurance of Title by Government would not in my opinion be expedient. 
Instead of the cheap and expeditious practice which I have sketched, there 
would be a long abstract of title to make out and to copy and to compare with 
the deeds, and a reference of it to a Government counsel ; who would read it 
in its turn, with a degree of deliberation becoming the solemnity of the occasion ; 
and, in a month or two, if the title were absolutely free from any semblance 
of defect, the proprietor might call_ at the Register Office for the certificate of 
approval, and would have a long bill to pay for it. But how if the title were 
not absolutely free from defect ? Is the Government, knowing the existence 
or possible existence of an interfering right, to receive a premium, that is to say 
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a bribe, as tbe price of an engagement to conceal the trutb and to oppose the Mr. Wilson. 

power of the State to the enforcement of the known but suppressed claim if it 

should happen unluckily to be brought forward ? Or is the title to be approved 
minus the defect, in order that its weak point may thus be conveniently dis- 
criminated for the information of persons on the look out for opportunities of 
extortion ? Or is a total refusal of the certificate of approval to certify in effect 
the ascertained badness of the title, as the result of a Government investigation 
of it? In making a contract with an Insurance Company any defect in the title 
might be discussed privately and compensated by an increased rate of premium, 
and the policy might be so framed as not to disclose the rate of premium ; 
which however could always be shown, if it were desired, by producing the 
receipt for the premium. But no Government office could be allowed to deal 
with the rights of absent parties in this way. 

It has been proposed that the certificate of approval should have a more specific 
effect than that of a private contract of insurance : that it should not merely 
indemnify against pecuniary loss, but, like the conveyance of the Commissioners 
of the Incumbered Estates Court, should confer a parliamentary title to the land. 
IMow, assuming a most minute and cautious investigation of a title, by counsel 
and solicitors of established reputation ; an apparent completeness of the evidence 
in its favour, and its absolute freedom fi'om any appearance of defect ; assuming 
also a reservation to any and every claimant, who might possibly after all turn 
up, a right of action against the Government for the recovery of all damages 
occasioned to him by the destruction of his title — under these conditions, I 
will not presume to say that an immediate grant of parliamentary title might 
not be practically innocuous, although theoretically indefensible. In other 
words, an immediate grant of parliamentary title might be harmless in a case 
where it Avould be needless : for such an investigation as has been supposed, 
with the result supposed, might of itself relieve a reasonable purchaser from an 
apprehension of losing the specific subject of his purchase ; and if in submitting 
the title to inspection he were not looking to his own specific security, but 
rather to an increased facility for intended future dealings, of a kind likely to 
be impeded by such an examination of title as a purchaser desirous of specific 
security would be willing to give— that is to say, for dealings requiring security, 
not because of affection towards a specific piece of land, but for the sake of the 
money which the land costs — dealings, therefore, bearing a pecuniary -^'alue, 
and capable if defeated of a pecuniary compensation — then such an object of 
relative security might be attained in a sufficient degree, without deviation from 
sound principle, by a private, contract of indemnity. 

Registration would of itself work out a parliamentary title by degrees, and 
any attempt to expedite the process must be beset with difficulties. For let it 
be again supposed that the title submitted to Government examination is not 
absolutely perfect. Though good enough, perhaps, for all purposes of security, 
it suggests many doubts and questions to the practised acuteness of the con- 
veyancing counsel by whom it is investigated. What then? Are these to 
be paraded on the face of a certificate of qualified approval? Or is the Registrar 
to declare, by virtue of his new parliamentary authority, that the defects which 
have been pointed out to him by his counsel shall cease to exist ; charging a 
premium for this work of destruction, as for an extra service ? Or is a safe 
holding title to be condemned as bad, because not theoretically faultless ? 

The successful example of the Incumbered Estates Court in Ireland may be 
referred to as a practical refutation of the foregoing observations ; and I am 
aware that the eminent members of the Incumbered Estates Court Commission 
have recommended, unanimously, the permanent admission of the principle of 
parliamentary title into the ordinary administration of the law. I am wilhng 
to admit, moreover, that an English " Land Tribunal," if once established and 
worked with tact and daring by men as able as the Commissioners of the 
Court in Ireland, might on the whole give public satisfaction. The subject 
before this Commission, however, is not a Land Tribunal but a Register ; and 
the purport of my argument is not that parliamentary title is an evil, but 
that the benefits of it ought to be administered continuously by Registration, 
and not intermittingly by a kind of periodical outlawry. 

Investigation of title, as now conducted, is directed not only to the present 
security but also to the future exhibition of title. It is a process for the 
perpetuation of evidence, not less than for the detection of latent defects. 
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Mr. Wilson. Now this evidential character of the practice of conveyancing — a chief cause 
of its expensiveness— would be confirmed and aggravated by a law giving to 
the conveyancer's opinion the force of an Act of Parliament. An Insurance 
Office would only need to concern itself about the sufficiency of an average 
premium to cover with a fair profit the real average of risk : a counsel dispensing 
parliamentary title would not be dealing with any question of chances and 
averages ; he could not use for his guidance that intuitive perception of rnen 
and things by which half the business of life is conducted ; he would not be 
acting on his own judgment of the prudence of a trading operation ; but must 
prepare himself to bring forward a bod^^ of formal evidence, sanctioned by 
acknowledged rules of practice, and producible in Parliament by some future 
Minister of Justice as the sufficient ground for the exercise of a judicial, nay a 
legislative, authority. 

For the reasons above explained, I think that Insurance of Title might be 
better and more economically effiscted by private enterprise than by any system 
of Government guarantee. I think also that a free competition of interest and 
intelligence would be our best guide to the discovery of the proper scale of 
premiums and the most convenient course of practice. 
More particular Returning from a long, but not unnecessary, digression on Insurance of Title, 

explanation of the \ pi-Qceed to explain more particularly the manner in which the first registration 
tering the Fr^e- ^^ ^^ Freehold would be effected. The Assistant Registrar would have brought 
hold. down with him from the London Office a copy of the " Book of Reference " ; a 

document embracing the whole area of the parish, lotted out into divisions, 
determined and limited by the physical boundaries actually existing on the land, 
and distinguished from each other by a series of consecutive numbers referring 
to a corresponding series of numbers on the Parish Map. It Avould be the duty 
of the Assistant Registrar to convert this copy of the Book of Reference into 
the commencing register of the Freehold Title ; by inserting, in columns pro- 
vided for the purpose, opposite to the numbers and particulars of the respective 
lands, the names, addresses, and descriptions of the respective persons admitted 
as freeholders, with the dates at which their respective titles were allowed. 
These dates would be recorded for the purpose of fixing the beginning (and 
consequently the end) of the period of transition allowed for the registration of 
qualifications of the freehold ; and during which, therefore, every transferee of 
the freehold would become such with the knowledge that the legal proprietor- 
.,." ship thus acquired by him might afterwards appear to be subject to rights not 
yet disclosed by the register. The commencing Register of the Freehold Title 
- might be to the following effect : — 

GRAVENEY, KENT. 

Survey of 1858. 
LIST OF REGISTERED FREEHOLDERS. 



No. on 


Description. 


Contents. 


Date of 


Name 


Address of 


Description of 


Map. 


Registration. 


of Freeholder. 


Freeholder. 


Freeholder. 






A. K. p. 










1 


Field 


64 2 


1 May 1858 


John Jones 


Graveney 


Farmer 


2 


Ditto 


23 2 22 










3 


Ditto 


20 1 39 








_j 


4 


Ditto 


9 3 16 


^j 


j^ 






5 


Ditto 


6 36 


,^ 








6 


Ditto 


14 8 




William Wilkinson 


Maidstone 


Tanner 


7 


Ditto 


14 3 19 










8 


Ditto 


14 3 36 


8 June 1838 


)i 




" 


9 


Ditto 


14 1 25 


1 May 1858 


John Jones 


Graveney 


Parmer 


10 


Ditto 


11 2 11 










1.1 


Ditto 


18 1 38 








»> 


12 


Ditto 


18 15 






" 


» 


13 


Ditto 


14 3 32 






"„ 


11 


14 


Ditto 


27 21 


^ 






" 


15 


Ditto 


1 19 


^^ 




" 


i> 


16 


Ditto 


23 2 8 


9 June 1858 




'' 


»» 


17 


Ditto 


13 3 26 


1 May 1858 








18 


Ditto 


20 39 


., 




" 


*j 


19 


Cottage and Yard 


27 




"* 


« 


»^ 


20 


Garden 


1 36 






" 


n 


21 


Field 


7 3 1 


)) 


)? 


>» 


»» 


22 


Ditto 


2 3 1 




" 


n 


» 


23 


Ditto 


5 27 






" 


'* 


24 


Ditto 


6 3 14 
And so on. 
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The registered Freehold Title would be embodied in an Official Certificate, J^r. WiUon. 
issued from the London Office on the basis of the return of the Assistant Regis- ,, . ~ 
trar. The freeholder might take out a separate Certificate for each registered -jj^g 
unit of land, or he might have all his lands put into one Certificate, or might 
adopt any intermediate arrangement ; and he might at pleasure alter the arrange- 
ment of his titles by surrendering the current Certificates and taking out others, 
or one other, in their stead. The Freeholder having before the close of the 
local proceedings intimated to the Assistant Registrar the arrangement most 
agreeable to him, his Certificates would be made out in London accordingly ; 
and they would be forwarded by post or kept till called for, according to 
instructions which would have been taken by the Assistant Registrar on this 
point also. A book would be lying on the table during the local proceedings, 
arranged in convenient columns with printed headings, for recording the free- 
holder's instructions in his own writing or under his signature. 

The Certificate of Title would be only a symbol of the effect of the Entry of 
Title in the Register. It would not give any right beyond that given by the 
original entry of which it would be a copy. Any objection, therefore, which 
may have been made to the Certificate of Title is in fact an objection to the 
entry or registration of title. That the Government should take upon itself to 
tell an intending purchaser, as a simple ascertained fact, that the seller is entitled 
to sell — this may or may not be expedient, opinion is divided on the subject — 
but it cannot possibly be desirable that the purchaser should be brought up to 
London to receive the information, if it is to be given to him at all. Registra- 
tion in London would be a kind of metropolitan feudalism, unless the registered 
title could derive from a movable symbol a ubiquitous transferability. 

The form of Certificate which I propose to adopt will be found at the end of Description of the 
this paper. The specimen given is supposed to relate to a title comprising C;ertificate of 
several registered units of land all contained in the same Parish. I beg here to ' ^" 
make a single reference, in passing, to a form printed in the Appendix* to the 'Page 257 
Report of the Registration and Conveyancing Commission, containing variations 
adapted to the case of a title comprising lands in several Parishes : the principle 
of which variations might evidently be extended without difficulty to the further 
case of a title comprising lands in several Counties. 

The appended form of Freehold Certificate, like most of my other forms, is 
printed partly in black and partly in red ink. It will be understood that the 
black ink always represents a printed form, and the red ink manuscript insertions 
in it. 

It will be observed that the Freehold Certificate contains a copy from the 
Register of the particulars of the lands comprised in the title ; with three forms 
indorsed ; the first applicable to the case of a transfer, the second to the case of 
a charge, and the third to the case of a surrender. The second and third pages 
of the Certificate are occupied by tables, suitably arranged for announcing the 
existence, and referring to the particulars, of all charges and notices standing 
registered against the fi-eehold title at the date of the issue of the Freehold Certi- 
ficate. I may just mention, in passing, that previously to any dealing with his 
land the freeholder would clear his title from any incumbrances which, although 
disclosed by the third and fourth pages of his Certificate as having been in force 
at the date of that Certificate, had in fact been subsequently got rid of. This 
clearing process wovild be effected by returning the current Freehold Certificate 
into the Register Office, and taking out a new one in its stead ; which new Certifi- 
cate would disclose on its second and third pages only such charges and notices 
as still remained in the registered title, and not any former charges or notices of 
which the entries had been cancelled. 

The method of transferring the freehold would be to fill up and sign the Method of 
indorsed form of transfer ; which would be subject to the ad valorem conveyance transferring the 
duty, and must therefore mention any pecuniary con?ideration. Adhesive j®'^ V'-'' ^"Ij^ 
stamps would be provided, which would be affixed to the form of transfer, and Certificate of 
would be cancelled by the Registrar when the transfer came in for registration. Title. 

The method of transfer by indorsement upon a desci'iption of the land copied The Certificate of 
by authority from the Register is in my opinion indispensable to the working of ^'*^® mdispensa- 
a Register of Title. Every transfer must adhere exactly to the registered ^' ^° ^ '^ ^°' 
description of the land, without either omitting or adding a single word ; for a 
ministerial officer, acting ex parte and in rem, cannot be permitted to guess at 

2 
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Mr. Wilson. 



Important effect of 
the Certificate of 
Title as a safe- 
guard against 
forgery. 



The " Journal." 



the effect of variations of language. Now it would obviously lead to endless 
confusion to insist on a literal adherence to one authentic description kept in a 
Government Office in I;ondon, unless that description were actually copied out 
for the persons who had to use it, upon the very paper which they had to sign ; 
for nothing short of this would ensure correctness. 

The Certificate of title would be highly valuable as a safeguard against 
forgery. It must be remembered that to register a transfer is not merely to 
give notice of the existence of an instrument of transfer, genuine or spurious ; 
but to act upon the registered instrument as if genuine, by taking the registered 
title out of the name of the transferor and putting it into the name of the trans- 
feree. Now if such a change in the registered title were effected on the faith of a 
forged transfer, and the registered transferee should afterwards sell and transfer 
the land to a bond fide purchaser, this purchaser could not indeed be allowed to 
keep the land but he must not lose his purchase money. He must have a right 
of action for damages against the Registrar ; in other words against the Govern- 
ment. The actual money cost of such a liability might not in the event be 
great; but the anticipation of an unknown evil may be exaggerated, and it is 
important that the cause of Registration should he relieved from this incubus. 

We may adopt from the machinery of the public funds a simple and effective 
method of accomplishing this object. 

A person desirous of forging a transfer of funded property cannot do so 
unless he has discovered the exact amount of stock standing in the name of 
the proprietor whom he intends to personate. The No. which will be observed 
at the top of the proposed Certificate would protect in a similar manner the 
registered title to land. In order to make this clear I must describe another 
part of the official machinery ; the " Journal" for the Parish of Graveney. 

It is well known that the easiest way of keeping an account is first to write 
down day by day consecutively, in a Journal, the elements of the account in 
the order of their occiu-rence ; and then to classify these entries under appro- 
priate heads in a Ledger. 

On this principle, all new matter admitted into the Register for the Parish 
of Graveney would be entered at first into a " Journal" kept for the parish. 
The form of the Journal might be as follows : — 



Journal Entry No. 



To 



Ledger No._ 
^Ledger No. 



GRAVENEY, KENT. 

Survey of 1858. 



Lands numbered 



Freehold 

held by 

of 



Charge No. 
Notice No. 



Erom No._ 
To No. 



Certificate filed No. 



Entered 



1858. 
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Journal Entry No. 2. Mr.Wihon. 
To Ledger No. 

Ledger No. 

GRAVENEY, KENT. 

Survey of 1358. 

Lands numbered 



Charge No._ 
Freehold Notice No. 



held by. 
of 



From No. 
To No. 



Certificate filed No.. 
Entered 1 858. 



It will be observed that the above form is a mere skeleton available for 
insertion of the name of the person holding, at a given date, the freehold, or a 
given charge or notice, of or affecting any given lands within the parish. In 
order to illustrate its working, I subjoin the filled up Journal entry of the title 
of Mr. Jones, the first registered freeholder of the lands mentioned in the Free- 
hold Certificate already referred to. 
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Journal Entry No. 4u/. 
To Freehold Ledger No. 10. 

Ledger No. 



GRAVENEY, KENT. 

Survey of 1858. 

Lands nambered 1. 2, H, i, 5, 9, 1Q» 15. 16, 
19, 20, 21, 24. 



Chargo No , . 

Freehold Notice No. 

held by John Jones, 



of Graveney, Farmer. 

From Ntt commencing register. 

To No. 

Certificate filed No. 

Entered ^ st July, 1858. 



It will be observed that the blank Journal entries are numbered consecutively. 
The method of entering any act of registration relating to any lands comprised 
in the Parish Register would be to fill up the first vacant form in the Parish 
Journal ; and thence to post the substance of the Journal entry to the " Free- 
hold Ledger," or the " Charge Ledger," or the " Notice Ledger," as the case 
might require. But my present concern is only with the No. of the Journal 
entry. The officer has been entering other titles before coming to Mr. Jones'. 
These other titles have occupied the first 39 forms of the Journal. Mr. Jones 
thus obtains by accident No. 40, which No. is copied from the Journal entry 
into his Certificate. 

As the Books open to the public at the Register Office would not give any 
clue either to the No. of the Journal entry or to the corresponding No. of 
the Certificate, it would evidently be impracticable, without special means 
of information, to forge the Certificate. Nor would it be a safe thing to attempt 
to do so. For even supposing a collusive or accidental discovery of the No. 
given to Mr. Jones on the 1st July 1858, it might have happened that before a 
transfer of a forged Certificate based on this discovery came in for registration 
the genuine Certificate of Mr. Jones' title had been privately returned into the 
office for the purpose of giving effect to a charge or in order to clear the title. 
The effect of this intermediate cancellation of the genuine Certificate would 
have been to change the number of Mr. Jones' title from No. 40 to some other 
No., fixed accidentally by the state of the Journal at the date of the registration 
of the return into the office of the Certificate No. 40. Consequently the 
spurious No. 40 when brought in for registration would clearly appear to be 
a forgery, because the real No. 40 would have been already cancelled and filed 
and replaced by another No. The bearer of the forged Certificate would 
therefore be taken into custody ; or at any rate would have to give a satis- 
factory account of himself and of the circumstances under which he had become 
implicated in the forgery. 



APPENDIX, PART A. 97 

To sum up in a few words the effect of the Certificate of Title. It would Mr. Wihnn. 

ascertain the thing appropriated. It would ascertain the actual condition of the , 

title, as an ownership absolute or qualified b}^ ascertained incumbrances. It effeo™of"the C^r- 
would name the present proprietor ; and possession of it would identify him tificate of Title. 
It would provide him with a deed of conveyance ready for immediate 
signature, anywhere, on insertion of the name of the intended transferee. In 
a word, it would contain a portable title, accurately defined, incapable of 
forgery, and transferable with as much facility as a bill of exchange. 

It has been already intimated that a forged transfer would not pass the Principle of "re- 
property. In strict principle, it ought to be made a question for a jury whether P"ted ownership" 
the forgery were occasioned by the gross negligence of the registered proprietor, 
in not taking proper care of his Certificate ; and if gross negligence were proved 
the proprietor ought to lose his land without any right of recovering compen- 
sation from Government for a loss caused by himself. But to introduce the 
element of negligence would, I think, be a needless refinement. As the 
difficulty of forgery would be such as to render its occurrence extremely rare, 
I should think it better to provide generally that in every case of forgery the 
proprietor should receive back his land and the purchaser his money ; even if 
this rule should necessitate the formation of an Insurance fund by a trifling 
general tax on transfers — perhaps an adhesive penny stamp. But, short of 
forgery, the Certificate must verify the transfer, on the principle of " reputed 
ownershin." If land were registered in the name of an infant or a married 

J. o 

woman or a lunatic, it would be competent to any person, justified by interest 
or otherwise in guarding the title against such an action of the machinery of 
registration as would counteract the effect of this personal disability of the 
registered proprietor, to introduce the element of disability into the registered 
title by means of a registered notice. But, if notice of the disability were not 
registered, the Register must give validitj' to a title acquired in ignorance of 
the fact by a bond fide purchaser for valuable consideration. 

The Register must, in short, confer upon a transferee, becoming such after The Eegister 
the lapse of the prescribed period of transition, bond fide and for valuable would confer upon 
consideration, a title paramount to all unregistered rights. A volunteer, or a chaser for* '"^l^ hi 
purchaser for valuable consideration but with notice, might convey a good title consideration a 
to a pui'chaser for valuable consideration without notice. Conversely, title once title paramount to 
acquired by a purchaser for valuable consideration without notice would retain unregistered 
its validity in the event of its subsequent transmission to a volunteer or to a "° ^ ^' 
purchaser for valuable consideration with notice. But a person accepting 
a transfer with knowledge that it ought not to be made to him could not, as it 
seems to me, be allowed to profit by his own wrong, whether his kno"wledge were 
derived from the register or from some other source of information. Registration 
ought not, in my opinion, to set aside the doctrine of Equity respecting Notice. 
I cannot view that doctrine otherwise than as an application to the subject 
of Title of the principles of natural justice ; but I hope to prove that any 
practical inconvenience which has hitherto arisen from it would be obviated by 
the new condition of Title which Registration of Title would introduce. I must 
first however describe the remaining parts of the system of book-keeping, which 
has produced, as its ultimate result, the Certificate of Title. 

The account from which the Certificate of Title was immediately copied is The " Freehold 
contained in a book called " The Freehold Ledger." This consists of a number Ledger." 
of printed forms bound up together. Each of these forms contains three distinct 
tables, the first applicable to the substantive registration of the title to the 
freehold itself; the second applicable to the disclosure of charges affecting 
the freehold ; and the third applicable to the disclosure of notices affecting the 
freehold. The Ledger account of Mr Jones' title is as follows : — 



O 4 



98 



APPENDIX, PART A. 



Mr. Wilson. 



o 



o 






Cs 



< 



CO 

00 Lo 



Em 
O 






05 



O 



CO 



'M 



0) 

g 
CO 

a 



(§5 




-s 

o 

1.1 

<^ 
o 




Reference to 
cancelled Certificate 
in Certificate Book. 




Date of Cancellation 
of Entry. 




d 
.2 


s 


1 


Gravency 


t4 
'o 

a 


§ 

1-5 


Date of Entry. 


X 

1-5 


No. 

of Journal 

Entry. 


O 



APPENDIX, PART A. 



99 



W 
O 

< 

o 

Q 
H 

o 



Reference 

to 

Order 

Book. 




1 

\\ 

Cm 
O 

I 




Reference 
to cancelled 
Certificate in 

Certificate 
Book. 




11 

's's 

CIS 

o 




Whether 

affecting all 

or only part 

of Freehold 

Title. 




No. of 

Document in 

Document 

Book. 




CO 




Nature 

of Document 

referred to by the 

Charge. 




No. of 
Charge in 
Certificate 

Book. 




Reference 

to 

Charge 

Ledger. 


^ 


1 

1 




No. of 
Journal 
Entry. 





05 

w 
o 

I— ( 

H 

o 
"^ 

p 
w 

w 

t— ( 

o 

w 



Reference 

to 

Order 

Book. 




CtH 

O 






Reference 
to cancelled 
Certificate 

in 

Certificate 

Book. 




.1 

1 

p 


• 


Whether 

affecting all 

or only part 

of Freehold 

Title. 




No. of 

Document in 

Document 

Book. 




lU 




Nature 
of Document, 

if any, 
referred to. 




No. of 

Notice in 

Notice 

Book. 




1 
o 




Reference 

to 

Notice 

Ledger. 








No. of 
Journal 
Entry. 





Mr, Wilson. 



100 APPENDIX, PART A. 

Mr. mhon. It will be observed that Mr. Jones' title is numbered 10. The forms contained 

in the Freehold J>edger having been numbered consecutively throughout the 
voJume, Mr. Jones' title was entered in the first of these forms which happened 
to be vacant at the time when his title was registered. Only nine freehold 
titles had preceded it^ although its Journal Entry was numbered 40 ; some 
perhaps of the Journal forms having been occupied by entries registering 
transfers of freeholds, and a good many of them having been occupied by 
entries registering " Charges " and " Notices." 
•Pa«eM. At the top of thc blank form of Journal entry given in a former page* 

provision is made for reference to the Ledgers ; and the fiUed-up Journal entry 
tPaKe96. of Mr. Joucs' titlcf rcfcrs to No. 10 in the Freehold Ledger ; which is the 

account just set out. 
A Transfer and Let it now be Supposed that Mr. Jones transfers the freehold to Mr. Thomp- 

consequent entries. gQjj^ \^j means of the form of transfer indorsed on the Certificate of Title. The 
transferred Certificate is sent in to the office in order that the transfer may be 
registered. There is a file on which returned Certificates are placed as they 
come in, just as paid cheques are filed at a Bank. Before filing a Certificate, 
the officer writes in bold figures, at the upper right-hand corner of its first page, 
the number immediately following that similarly written upon the Certificate 
last filed. As soon as 250 Certificates have been filed they are taken off the 
file and bound into a volume, which the numbering of the Certificates has 
already paged and which is endorsed thus, 

Graveney 

Certificates 

1 to 250. 

Concurrently with the numbering and filing of the returned Certificate the 
officer makes certain entries. 

First, there is the entry of Mr. Thompson's title upon the first form of the 
Journal which happens to be vacant, and which we may suppose to be No. 360. 
The Journal entry now made of Mr. Thompson's title is exactly similar to that 
formerly made of Mr. Jones' title, except that the later entry instead of referring 
back to the commencing register refers to the preceding Journal entry No. 40 ; 
thus 

From No. 40 . 



The return into the office of Mr. Jones' Certificate enables the officer to 
complete the references at the foot of the Journal Entry No. 40. He inserts in 
the 2nd line of reference the No. 360 as that of the next succeeding step in the 
title ; thus, 

To No. 360 . 



He then turns to the No. just given to the filed Certificate, which happens to 
be 182, and inserts it in the third line of reference thus, 



Certificate filed No. 182 



Having completed the Journal Entries the officer turns to the account of the 
title in the Freehold Ledger, copied above. 
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He there inserts the particulars of the cancellation of Mr Jones' title, and theV*^^ J^T^Wil^. 

particulars of the title acquired by Mr. Thompson. Then he draws a line 

through the Ledger Entry of Mr. Jones' title, leaving however its origin and its 
end uncancelled for facility of reference. The account in the Freehold Ledger 
then presents the following appearance : — 



No. of 
Journal 

Entry. 



40 



360 



Date of Entry. 



4-4-H4y_4.S^ 



24 Out. I8o6 



Name of 
Freeholder. 



u OIlIl' ■ u OUOO 



David Thompson 



Address. 



Gravoncy 



10, High Street, 
Canterbury. 



Description. 



F a wn e r 



Chemi.'Jt. 



Date of 

Cancellation 

of Entry. 



24 Dec, 1866 



Reference 
to cancelled 
Certificate 

in 

Certificate 

Book. 



182 



A new Certificate, No. 360, is issued in favour of Mr. Thompson; and 
Mr. Jones is now entirely out of the title, just as if the freehold had never 
belonged to him. Such is the public result of the entries ; but in case of any 
suspicion of irregularity the Registrar can trace the title backwards with great 
facihty. The cancelled entry of Mr. Jones title in the Freehold Ledger refers 
at the end of the line to the cause of the extinction of that title, to be found at 
page 182 in the volume of returned and bound-up Certificates, called the 
" Certificate Book"; where the Certificate formerly held by Mr. Jones, and also 
the authority given by Mr. Jones, on the indorsed form of transfer, for the 
substitution of Mr. Thompson in his place, can be inspected as vouchers ; and 
at the beginning of the line there is an uncancelled reference to Journal Entry 
No. 40 as the original ground for the now cancelled entry. And the backward 
reference which is seen on inspecting Journal Entry No. 40 shows that this entry 
was based immediately on the commencing register made up from the return of 
the Assistant Registrar. 

The case of a simple transfer may sufiice for the present to illustrate the 
working of the first of the three tables contained in the Freehold Ledger. 
I will endeavour to give a general idea of the effect of the other two tables, 
although in doing so I must to some extent anticipate the description of a 
distinct part of my proposed machinery. 

Registration of a " Charge" would exert a double action on the title : it would Tables of Charges 
subject the freehold to an incumbrance, and would originate a subordinate title ^°^ Notices, 
registered similarly to the freehold and represented by its own independent 
Certificate. With" the substantive operations of the " Charge Ledger" I am not 
at present concerned. But while opening a distinct account for the derivative 
title, the Registrar would also enter in the account of the freehold title all the 
particulars of the incumbrance to which the Freehold had become subject. The 
difference between the substantive entry and the relative entry would be, that 
the substantive entry would be made for the express purpose of facihtating a 
future devolution of the derivative title, all the steps of which devolution would 
be successively registered ; while the relative entry would register the charge 
once for all, as an unchanging burden on the freehold, to continue in the hands 
of an unknown or unobserved person or succession of persons until finally 
removed : no place being provided in the second of the three tables contained 
in the Freehold Ledger for the insertion of the name even of the first holder of 
the charge. 

In the Journal entry of the first registration of a charge both the references 
at the top of the Journal form would be filled up; the one with a No. or 
page in the Charge Ledger, the other with a No. or page in the Freehold 
Ledger : but on the occasion of a transfer of the charge reference would be 
made, from the Journal entry of the transferee's title, to the Charge Ledger 
alone, because it would not matter to the freehold title whether the charge were 
held by A or by B. If, again, a sub-charge Avere derived out of the original 
charge, a double reference would be made to the Charge Ledger from the 
Journal Entry of the title created by the sub-charge ; namely, first a reference 
to a Ledger account then newly opened in the Charge Ledger for registering 
the creation, devolution, and eventual extinction of the subderivative title 
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Mr Wilson. created by the subcharge ; and secondly a reference to the Ledger account 
" — already opened in the same Charge Ledger for similarly registering the title to 

the original charge. But as the weight resting upon the freehold would 
neither be increased nor diminished by the derivation of a subderivative title 
out of that portion of ownership which had been derived by the original charge 
out of the freehold, the Ledger account of the freehold title would not mention 
a transaction in which the freehold title had no concern. 

In like manner the title to a notice would be entered substantively in the 
Notice Ledger ; and also relatively and unchangingly in the third table of the 
Freehold Ledger Account. 

It will be evident on inspection of the second and third tables that the fullest 
particulars of charges and notices would be appended to the Freehold Title. As 
to Charges : the date of the first registration of the charge ; the page of its 
ledger account ; the No. or page of the charge itself in the certificate book ; 
the nature and date of the document referred to by the charge ; the page of 
the book at which that document itself might be found bound up with other 
documents ; its relation, whether total or partial, to the lands comprised in the 
freehold title. As to Notices : the date of the first registration of the notice ; 
the page of its ledger account ; the purport of the notice ; the page of the notice 
book at which the notice itself had been bound up ; the nature of any docu- 
ment referred to by the notice ; the date of such document, and the page of the 
document book at which it might be inspected ; and lastly, the total or partial 
relation of the notice to the lands comprised in the freehold title. The account 
of the freehold title would thus contain all the particulars of every part of the 
title except the names of the successive holders of charges and notices. 
The " Index." Such being the contents of the Freehold Ledger, it remains to be explained 

how the accounts contained in that book are indexed. 

It will be remembered that the basis of the Register is the Parish Map ; which 
has been lithographed and published, and is accessible for reference, not only at 
the Register Office but also in libraries and public establishments. Sections 
of the Map can be purchased at a cheap rate, and therefore are or ought to be 
in the hands of every proprietor. 

The Freehold Ledger is indexed by reference to a consecutive list of numbers 
corresponding with the numbers upon the Map. 
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The subjoined form (in black ink) contains (in red ink) the insertion Mr. Wilson. 

requisite for indexing the title held successively by Mr. Jones and Mr. 

Thompson, as above explained : — 



10 



No. 

of 

Map. 



1 JO. 

2 
3 
4 
5 
6 

7 
8 

9 
10 
11 
12 
13 
14 
15 10 
16 
17 
18 

19 ilL 

20 
21 
22 
23 
24 10 



GRAVENEY, KENT. 

Survey of 1858. 
INDEX TO FEEEHOLD LEDGER, 
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Mr. Wilson. 

Manner of search- 
ing the Register. 



Let it now be supposed that a person wishes to investigate the title to the 
field No. 3 on the public map of the Parish of Graveney. He calls at the 
Register Office and opens a duplicate of the above-mentioned Index, which lies 
on the table for gratuitous inspection. Being referred by this Index to No. 10 
as the No. of the Ledger Account for the title in which the registered unit 
of land No. 3 is comprised, he at once accomplishes the object of his search by 
inquiring into the state of the title No. 10. 

Mr. Thompson's title is a very simple one, but there would literally be no 
search at all even in the case of an investigation of the most complicated title. 
There would in every possible case be an instant reference to tlie exact pages 
of books at which every pai-t of the registered title might be inspected. 

In order to facilitate searches, one of the lithographed copies of the map 
might be divided into titles by red ink boundaries, and the names of the free- 
holders might be written in. A " title map " of this kind would answer the 
purpose of assisting the inexperienced searcher even if not kept quite up to the 
day ; for a person acqviainted with the locality would be as effectually guided 
by the titles of a week or two back as by those actually existing. As the 
Ledger numbers of the titles would not appear on the " title map," but only the 
numbers of the lands, the boundaries of the titles, and the names of the free- 
holders, there could not be any confusion of numbers to cause mistakes. The 
searcher could not help giving his instructions to the officer either by reference 
to the registered No. of the land, which could not have undergone any change, 
or by reference to the name of the freeholder. This, if the map were at all in 
arrear, might have changed ; but the change, though it might elicit a further 
explanation, could scarcely be a cause of error. The searcher might say to the 
officer, " I wish to see Mr. Thompson's title ;" and the answer might be, 
" Which part of it ? there has been a division of it since that map was made up." 
But I do not see why the map should not be kept close up to the day or very 
nearly so. If any part of it were soon spoilt by repeated alterations, it would 
be easy to paste another lithograph over the altered part so as to avoid the 
trouble of recolouring and relettering the whole map. 

The Parish Index would refer to the County Index for the title to any land 
which, being held along with lands in some other Parish or Parishes, would be 
comprised in a " County Certificate." The reference of the Parish Index to 
the County Register might be thus expressed : — 



No. on Map. 


See 




25 


County Register. 


26 


5> 3J 


27 


)» » 


28 


5' 55 



In the " Compartment for the County " would be kept a duplicate of the 
Index for each Parish in the County ; in which however only those lands would 
be indexed which belonged to the County Register. On going to the County 
department our searcher would turn to the County Index for the Parish of 
Graveney ; which would refer him to the No. of the Ledger Account in the 
" Kent Freehold Ledger" comprising the Graveney Land to which his investi- 
gation had reference ; unless, indeed, this title, extending into several Counties, 
belonged to a still higher department, called the " National Register "; which 
would be referred to from the County Register upon a principle similar to that 
above explained ; and which would be provided with triplicate copies of all the 
Parish Indexes, as the basis of a National Index to those lands which belonged 
to the highest or National department. 

The Parish Indexes kept in the County Register and in the National Register 
would be arranged alphabetically, and bound up together in large books (several 
for each County) paged throughout ; and indexed at the beginning by a list of 
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the Parishes, arranged alphabetically, and referring to the pages of the boimd Mr. FTilson. 

book at which the respective Parishes might be found. Thus the searcher, 

being referred by the Parish Index to the County Register, would take down 
the Volume of Indexes (A to G) at the County Compartment. The list of 
Parishes at the beginning of the Volume would direct him instantly to the first 
page of the parish of Graveney. The Graveney Index thus found would teU 
him at once the number of the title in the Kent Freehold Ledger, or else send 
him higher up to the National Register ; where he would take down the " Kent 
Index" (A to G) and turn, with like facility, to the account for the title in the 
" National Freehold Ledger." I may here observe that all the Indexes, Parish, 
County and National, would be similar in form, and might be supphed by 
contract at so much a thousand, leaving the name of the Parish to be inserted 
by hand or by a stamp. 

Probably the business of registration would fall naturally into the hands of 
Solicitors and other responsible agents ; and this would afford a great practical 
security against frauds and irregularities of all kinds : but personal attendance 
might nevertheless be dispensed with in every ordinary part of the business of 
registration. The fee for a copy of a freehold title might be paid by affixing 
an adhesive stamp to the inside of an application by post. There might be a 
moderate and uniform charge (perhaps half-a-crown) for a coipy, because the 
registered title would seldom if ever contain a long list of registered lands. 
The proprietor of a large estate would find it convenient to hold a separate Cer- 
tificate for each farm. The charge for a Certificate would be so arranged as not 
to hold out an economical inducement to an inconvenient aggregation of lands 
in one title : it might, for example, be so much per registered unit of land 
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Mr. Wilson. 



The Registrar's answer to an application by post for a copy of the freehold 
title account would be written upon a printed form to the following effect : — 



GRAVENEY, KENT. 

Survey of 1858. 

OflBcial Extract of Freehold Title No. 

Comprising Lands 



Freeholder 



CHARGES. 



Date of Entry. 


Reference 

to 

Charge 

Ledger. 


No. of 
Charge in 
Certificate 

Book. 


Nature 

of Document 

referred to 

by the Charge. 


Its Date. 


No. of 
Document 

in 
Document 

Book. 


Whether 

affecting all or 

only part of 

the Freehold 

Title. 









































































NOTICES. 



Date 

of 
Entry. 


Eeference 

to 

Notice 

Ledger. 


Purport 

of 
Notice. 


No. 

of Notice 

in 

Notice 

Book. 


Document, 

if any, 
referred to. 


Its Date. 


No. of 
Document 

in 
Document 

Book. 


Whether 
affecting all 

or only 

part of the 

Freehold 

Title. 
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• 
If a search were made personally, the searcher might only wish to ask a Mr. Wilson 
question, for instance — " Who is the freeholder of Field No. 3 ?" He might go 
on to ask " Are there any charges and notices ?" The officer would answer 
these questions immediately ; and the searcher might take a note of the answers, 
and might then himself open the Certificate Book, Notice Book, and Document 
Book at the pages referred to, and read the bound-up charges, notices, and 
documents affecting the title. A personal investigation of this kind might be 
covered by a charge of one shilling for the entire search ; but it would probabhr 
become customary, except on the occasion of some pressing emergency, not to 
rely on verbal answers to verbal questions, but to take out an official extract of 
the title ; such as that which would be forwarded, as above shown, in answer to an 
application by post. There would be convenient little printed " instruction 
papers" hanging up in the Register Office by a string through one corner, to be 
filled up and handed in with an adhesive half-crown stamp affixed, which the 
officer would cancel with a suitable instrument ; and there would be some 
handy place in the office where a stamp might be purchased. It would 
be compulsory on the officer to deliver out the official extract, or if 
desired to forward it by post, within a prescribed number of hours. For an 
official extract of any subordinate title the fee should be less than half a 
crown, say a shilling. There should be a low rate of charge for a search 
accompanied by the certificates of title. The parties to a sale might call with 
a considerable number of certificates of title belonging to the same estate ; and 
the fee for the officer's comparison of these with the books, and for his addition 
of later entries or certificate of their non-existence, ought to be very moderate. 
The searcher would in all cases have a right of action against the Registrar 
for any damages occasioned to him by incorrectness in the official extract. 

It will have been inferred from the foregoing description that the searcher 
would not be allowed to see the ledgers, though he might take down and read 
the Certificate Book, the Notice Book, and the Document Book. The Ledgers 
must be kept private ; both with a view to the protection of the Title by 
concealment of the No. of the current Certificate of title, as explained above* ; "Page 90 

and also with a view to the protection of the searcher by concealment of the 
contents of cancelled entries. The Register must communicate the present 
state of the title, without giving notice of anything else. 

This latter consideration leads me to conclude the subject of the " Regis- 
tration of the Freehold " with a few remarks on the Doctrine of Notice. 

If a person acquires a legal title with knowledge or means of knowledge of Eemarks on the 
the existence of an equitable right binding on his predecessor in title, he is Doctrine ofNotice. 
treated by the Court of Chancery as a trustee for the person of whose right 
he has had notice : an obligation evidently just in principle, though bearing 
hardly on the purchaser who finds himself unexpectedly called upon to give 
effect to some right of which he had no personal knowledge when he paid 
his purchase money, but Avhich his legal advisers might with extra dihgence 
have found out. Having however had some means of protecting himself, while 
the equitable proprietor had none, the claim of the latter is preferred ; and 
justly so. 

Let it now be supposed that a Register has been established, not providing 
for the registration of those equitable rights which constitute the true title, but 
setting up in superiority to the true title a parliamentary or legal title, always 
inflexible and often fictitious : is a transfer of this registered legal title to convey 
to a purchaser for valuable consideration a title paramount to the unregistered 
equities ? This ought not to be so, if the purchaser has acquired his legal title 
with knowledge or means of knowledge of the existence of those equities. A 
purchase with knowledge is a fraud ; a purchase with unemployed means of 
knowledge, an act of negligence. Now to destroy another man's right by 
negligence is a species of misconduct differing from fraud in degree rather 
than in kind : a species of misconduct, therefore, which cannot consistently 
be allowed by the civil courts, if fraud be forbidden by them. There seems 
to be no stopping point anywhere within the extreme limit of the doctrine of 
constructive notice ; unless the high principle of conscientious duty is to give 
place, in the administration of civil justice, to such rules of right and wrong as 
might be acted on concurrently in the Central Criminal Court. 

The Plan of Registration which I am desirous of submitting to the attention 
of the Commission need not call in the aid of an Act of Parhament to legalize 
misconduct. For it offers to the equitable proprietor an infallible method of 

Q 
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Mr. Wilson. communicating to the intending purchaser express notice of the equitable right. 

Does he omit to give this notice ? Then the positions of the parties are 

reversed. It is the neghgence of the equitable proprietor which misleads the 
legal purchaser. In a clear case the Court of Chancery might protect the 
equitable title, although not registered ; but in a case of doubt it would leave 
the equitable proprietor to bear the consequences of his wilful omission. 

But perhaps the omission has not been wilful. The equitable proprietor may 
have been precluded by contract, as of course he might be, from registering a notice 
of his title. Such a voluntary surrender, then, of the right of registration must 
necessarily be construed as implying a grant to the legal proprietor of an agency 
for the unregistered beneficiary, similar to that allowed by law to a managing 
partner. Doubtless such agency would not authorise fraud ; but it would 
entitle a purchaser, even with knowledge of the existence of an unregistered 
beneficiary, to assume without inquiry his assent to any apparently honest 
dealing with the land. 

The legal title, being subjected by the Register to an easy method of perfect 
regulation, would not any longer be pushed out of the way by the Court of 
Chancery as an obstructive remnant of feudalism, but would deserve and obtain 
the favor of all the Courts alike, as a modern instrument of disposition, exist- 
ing for the common benefit of all persons interested in landed property, and 
to be kept by the Courts in efficient working order, even in a case where the 
beneficiaries should have elected to place it for their common interest under a 
representative management. 

The transferee of a registered title would have acquired something accessible 
and intelligible to himself, transferred as soon as offered for sale, free from 
retrospective and collateral investigations, and presumptively perfect. He 
would be entitled to take his stand upon that presumption of right conduct, 
which is allowed by law to every man who has not been affirmatively convicted 
of a deviation from rectitude. Any person imputing to him notice of a con- 
cealed right would have to prove the notice and to account for the conceal- 
ment. And we might safely leave the Courts of law and equity to apply, as 
they doubtless would do, to any question of this kind, those established 
principles of decision which regulate, in a perfectly satisfactory manner, the 
transfer of negotiable securities. 

The next division of the subject will be : — 

Registration of Charges and Notices. 

Method of sub- The second of the three forms indorsed upon the Certificate of the freehold 

f f,'"S *^\f^«^- title is as follows :— 
nolo, to a charge, ^ 

" Charged in favour of 

of 



with a 
dated 



made between 



and identified by my signature indorsed upon it." 

The freeholder fills up and signs this charging form ; which does not bear a 
stamp ; the duty, if any, being payable upon the document introduced by means 
of the charge into the legal title. 

This document is accurately described by the particulars necessarily inserted 
in the charge, and is further identified by the prescribed indorsement of the 
freeholder's signature. Some further mode of identification might easily be 
added if found in practice to be needed. 
"The Charge An Account of the title to the charge is contained, as already mentioned, in 

Ledger." " The Charge Ledger." This account does not differ in principle from the 

account of the freehold title in the Freehold Ledger ; but, with a view to the 
accurate definition of the derivative interest created by the charge, the Charge 
Ledger Account contains tables for the particulars of preregistered charges and 
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notices, as well as tables for the particulars of postregistered charges and Mr. Wilson. 
notices ; so as to disclose any prior incumbrances on the freehold, as well as ' 

any subsequent incumbrances on the charge itself 

This variation will be understood on inspection of the " Charge-Certificate " 'i'he 'Charge-Cer- 
appended to this paper. tificate.' 

As the arrangements leading up to the " Charge Certificate" would closely How the document 
resemble those already described in relation to the freehold, I will not tax the introduced by the 
patience of the Commissioners with a second description ; but it is necessary titlTI-etTinto the 
to explain how the document referred to in the charge finds its way into the Document Book. 
Document Book. 

When the Freehold Certificate comes back into the office with the charge 
indorsed upon it, the Registrar numbers it, and puts it upon the file of returned 
Certificates, as already explained. By thus numbering the filed Certificate 
on which the charge is indorsed he gives a No. to the charge itself, as will 
be observed on turning back to the tables given at page 99? where the charge is 
referred to by its No. in the Certificate Book. The registrar writes, at the same 
time, in the margin of the indorsed charge, a reference from the charge to 
a number which he gives to the accompanying document. 

Documents as they come in are numbered consecutively in a manner re- 
sembling the numbering of the returned certificates. A file would scarcely suit 
for holding together documents which might be written on parchment ; but a 
string might be continued through each succeeding document by a sharp 
instrument. Or if this kind of connexion were found to be inconvenient the 
documents might be kept together by a clasp. like the returned Certificates, 
they would have been already arranged and paged when the strung-together 
or clasped bundle had become thick enough for binding into a volume called 
" the Document Book " indorsed 

Graveney 
Documents 
1 to 100. 

It would be a rule of practice that Documents should be written book-ways 
with a margin for binding, but an irregularity in this respect must not exclude 
a Charge from the title. If the original document will not bind a copy must 
be made book-ways at the expense of the person registering ; the original being 
also lodged in the office : and if the irregularly shaped document were one 
which had been signed after the promulgation of the rule, a pecuniary penalty 
must be added to the price of the copy. I think the best kind of penalty 
would be a stamp duty on the copy equal to that payable on the original, but 
with a maximum limit of 10/. ; this duty being paid, in common with all other 
fees payable at the office, in adhesive stamps, distinguished as " registration 
stamps " in order that the office might get credit for its profits, yet without 
being subjected to the inconvenience of receiving money over the counter. 

It will be at once perceived that the Register would afford great additional The Register 
facilities for loan transactions. ^'"^if tacilitate 

A Charge for securing a loan would produce in favor of the lender a certificate 
of his derivative legal title, transferable or chargeable by an indorsed signature. 
It would also produce in favor of the borrowing freeholder a certificate of his 
incumbered freehold title. This in a legal point of view would be just as avail- 
able for transfer or for subjection to a further charge as the certificate of the 
unincumbered freehold title originally was. After a second or third or fourth 
mortgage, the freeholder would still retain an accurately defined symbol of his 
remaining interest, with an indorsed form suitable for giving effect to a still 
further incumbrance. 

On payment of the mortgage money, the mortgagee would fill up and sign Method of remov- 
the form of surrender endorsed on his Charge-Certificate. The surrendered ing a paid mort- 
Charge- Certificate, when returned into the Register office, would be numbered |^p out of the 
and filed. The date of surrender, with a reference to the page of the surren- 
dered certificate in the bound Certificate Book, would be inserted in the appro- 
priate columns in the substantive account contained in the Charge Ledger, and 
also in corresponding columns in the table of charges appended to the account 
of the freehold title in the Freehold Ledger. The entry of the charge in each 
of these accounts would be cancelled, and the charge would thus be taken out 
of the title so completely that no search at the offic could detect its former 
existence : while the references remaining uncancelled, as already explained, at 
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Mr. Wilson, 



Form of mortgage 
to be simplified. 



The Register 
would give a 
title to a Lessee 
and facilitate 
dealings with the 
lease. 



Derivative titles 
existing at the 
commencement of 
the Register 
might be regis- 
tered as charges. 



Special dispo- 
sitions relieved 
from technicalities 
of form and con- 
struction. 

* Mr. Joshua Williams' 
commuiiication. 



Settlements ; how 
to be made and 
registered. 

* Mr. M. LongfiHd's 
communication. 



the beginning and at the end of the line containing the cancelled entry of the 
charge in the Freehold Ledger, as well as the corresponding references remain- 
ing uncancelled in the Charge Ledger, would enable the Registrar to turn 
instantly to his voucher for the cancellation of the entry, as well as to trace the 
derivative title backwards to its origin. 

A mortgage deed is at present a rather formidable affair, occupying perhaps 
several skins of parchment : but " an act to amend the law and practice of 
mortgages" might reduce the length of the special contract to three or four 
lines ; in fact to a statement of the amount of the loan, the rate of interest, and 
the periods fixed for payment of principal and interest. 

The transaction of granting a lease cannot perhaps be very greatly simplified. 
The covenants for payment of rent and for quiet enjoyment might, indeed, be 
superseded by a general enactment ; and a " common right" of re-entry on non- 
payment of rent or on breach of covenant might dispense with the condition 
and its attendant technicalities. It would not however be by expressing a special 
contract without special language (a thing evidently impossible though it has 
been attempted) that a Register of Title would benefit the lessee. It would 
give him a secure title : he might learn with certainty whether his landlord had 
power to grant the lease or not. It would give him a title transferable to a 
purchaser by mere endorsement ; and chargeable with a loan in the same manner, 
with or without an instrument of mortgage ; or even by deposit without 
transfer : a title moreover which might be given up by mere indorsement on 
the occasion of a new arrangement with the freeholder. 

The foregoing description, though in terms only applicable to the registration 
of charges derived out of a registered title, may be extended, by a few addi- 
tional words of explanation, to the case of a derivative title brought forward 
before the Assistant Registrar during the introductory local proceedings. Any 
document creating a single right, such as a money-charge or a lease, would 
be admitted by the Assistant Registrar as a legal charge and registered 
accordingly. 

In a case of doubt, the Assistant Registrar would determine whether the 
document brought before him Avere one which could properly be registered as 
a document creative of a single derivative title belonging entirely to the appli- 
cant ; or one which, being operative in favor of several persons having inde- 
pendent rights, could not be treated as belonging separately to any one of 
those persons, and ought therefore only to be received as the subject matter 
of notices on the part of such of them as might be desirous of registering their 
rights. The Assistant Registrar might exercise his judgment freely on this 
point, as the applicant's title would be perfectly protected by either mode of 
registration. 

Mr. Joshua Williams expresses a desire* that the landowner's power of dispo- 
sition should be relieved by special enactments from various technical rules and 
forms by which the exercise of it is limited and impeded. The proposed 
Register would accomplish the same object, without special enactments, by an 
incidental effect of the charging form. For to charge the freehold with an 
instrument of disposition would be the only way gf producing in the registered 
legal title a deviation from its normal condition of absolute ownership. And, 
conversely, any written instrument registered under the charging form would, 
by virtue of such registration, become a part of the legal title. The charge 
would unconditionally introduce the instrument into the title : it would 
" execute " every thing lawful and intelligible contained in the instrument so 
introduced. Registration would not aid the accomplishment of an unlawful 
purpose of disposition, for instance the creation of a perpetuity ; but it would 
give to any written expression of intention, capable of operating in equity as 
an agreement, the effect of a legal conveyance. It would thus relieve the 
landowner's power of disposition, not from one or two pre-eminent techni- 
calities, but from aU technicalities of form and construction ; and this without 
special mention of them. 

Mr. Mountifort Longfield proposes*, as " a protection amply sufficient against 
improper alienations," to permit registration of title in the names of several 
Trustees without survivorship, so as to compel survivors to fill up vacancies 
before transferring the trust estate. Perhaps Avith such a safeguard, or even 
without it, there might be landowners who would prefer to withhold and pro- 
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Mbit registration of their settlements. But the best mode of settlement would Mr. Wilson. 
be to state the settlor's intentions in the form of Articles, and to register the 
Articles under the charging form. 

Merger would not apply to registered titles. The freehold and the charge 
might, therefore, both stand in the names of the same trustees ; and the deri- 
vative legal title vested in the trustees by registration of the Settlement would 
include any power of sale given to the trustees by the Settlement. 

The effect of this arrangement, standing alone, would be that the trustees 
might, by surrendering their Charge-Certificate, strike the charge out of the 
title, and constitute themselves simple freeholders. 

But any beneficiary might, unless prohibited by the Settlement, register in 
his own name a notice of the charge, so as to ensure its equitable retention in 
the title notwithstanding its legal extinction by surrender of the Charge- 
Certificate. 

The form of notice might be extremely simple, for example : — 

I, William Jackson, 

give notice of Charge No. 7^, 

affecting lands numbered 1, 4, 5, 9, 1.5, 16, 19, 24, 

in the parish of Graveney in the county of Kent. 



Signature, William Jackson, 



Address, 7, Rodney Street, Liverpool, 



Description, Merchant. 



Date, 1 October 1858. 



Let it be supposed that a Settlement has been made and registered in the 
manner above explained. The Trustees are the registered Freeholders. The 
Settlement has been charged upon the freehold in favor of the same trustees. 
Concurrently Mnth the registration of the Settlement, a notice of the charge 
was registered in the name of the Settlor, and another notice of it was registered 
in the name of his wife. The trustees are about to sell under a power of sale 
given to them by the Settlement. If the holders of the notices approve of the 
sale, and have confidence in the trustees, the Certificates of the charge and of 
the two notices are surrendered, and the trustees sell as simple freeholders. 
Otherwise, the trustees sell under their power of sale : they transfer the free- 
hold, and surrender the charge ; and the purchaser, as transferee of the freehold, 
writes to the respective holders of the registered notices to request that these, 
being no longer justified by continuing interests, may be withdrawn from the 
registered title by surrender of the " Notice-Certificates." In the event of this 
request not being complied with, the purchaser takes out summonses calling 
upon the holders of the notices to show cause why the entries of the notices 
should not be cancelled by judicial orders with costs. 

A deed or other instrument of Settlement is only a written expression of a 
special condition of title, which mere registration cannot simplify. So long as 
any person entitled by a continuing interest to claim registration of the Settle- 
ment declines to consent to its exclusion or removal from the register, it is 
impossible to register the title truly without disclosing the instrument of Settle- 
ment or restating the effect of it. We can but provide means for unregistering 
the Settlement by consent during the continuance of the interest, or by com- 
pulsion on the cessation of the interest. Disclosure of the special matter in 
favor of the nonconsenting beneficiary is in fact a limitation in favor of the free- 
holder of the extent of the nonconsenting beneficiary's right of interference with 
a sale. The personal consent of the consenting beneficiary, dispensing with an 
examination of bis interest, facilitates transfer in the manner contemplated by 
the system of personal consents proposed by Mr. Ayrton* ; while the definition •Mr.Ayrton'soommvmi- 
of the interest of the nonconsenting beneficiary maintains unimpaired, though """"" 
unfacilitated, the transferabihty without consent of the residue of ownership not 
belonging to the nonconsenting beneficiary. 

Q 3 



cation. 



112 



APPENDIX PART A. 



Mr. Wilson, 



• Mr.Ayrton's communi- 
cation. 



Shares in a railway company are justly called personal property, because 
the title to them is annexed to the person of an ascertained proprietor. The 
share register here produces artificially, in the title to an immovable subject, a 
condition resembling that which arises naturally, in the title to movable chattels, 
from the material possession of the thing appropriated ; namely, the condition 
of subjection, for purposes of transfer, to a person ascertained by registration 
in the one case, as by possession in the other. Now the landed property of the 
present day, though still nominally contrasted to personal property, and deriving 
from its feudal original a peculiar rule of succession, has assumed, in a gradual 
process of transformation, the qualities of personal property. It has become 
completely subject in theory, if not yet altogether so in practical effect, to the 
proprietor's power of transfer, to his testamentary dispositions, to his debts. 
Except for its divisibility into partial interests, legal and equitable, the title to 
land might evidently be registered in the same manner as the title to railway 
shares. But if the power of transfer in its entirety can be annexed by regis- 
tration to the person of the shareholder, there seems to be no reason why 
several fractional powers of transfer should not be annexed by registration to 
the persons of the holders of the several parts of a divided legal ownership of 
land; nor why the land-register should not notify, in favor of ascertained 
persons, the existence of documentary matter bearing upon the legal title, 
though not registered as a part of it ; nor why each fractional legal title, and 
each right to the retention of documentary matter in the register, should not 
be embodied in a movable and transferable symbol, following (as a watch or a 
ring may do) the person of its owner. Title, under every variety, being in 
fact a personal privilege, cannot be truly exhibited to a purchaser in any other 
form. For Property consists not, essentially, in the withdrawal of the thing 
appropriated from the domain of the public, but in the subsistence of a specific 
relation between the thing appropriated and the person of its proprietor. Now, 
by ascertaining and registering and certifying this relation, it is possible, without 
any continuing judicial intervention, to reconcile speciality of title with the 
maintenance of the transferring power in a state of uniform and unchanging 
simplicity. For if every possible modification of title is the privilege of a 
person, registration of title, under every possible condition of its application, 
might consist in the registration of a person. But this all-pervading per- 
sonality of registration — the condition, in my opinion, of a ministerial registration 
of title — would necessitate an extended application of the ancient rule which 
prohibits an abeyance of the freehold. For the presumptive ownership 
attributed by the register to the freeholder would be delusive, unless the 
register could be depended on for the disclosure of all disturbing interests. 
Everything which could affect a purchaser must be registered : and nothing 
could be registered otherwise than as the attribute of a person. No part of 
the registered title could remain in suspension or abeyance, to vest, at a 
future time, in a person yet unborn. It follows that the interests of unborn 
children must be represented on the register by living persons : a repre- 
sentation analogous to that proposed by Mr. Ayrton as a part of his plan for 
simplifying the transfer of settled estates.* To adapt to an altered state of 
circumstances a rule already in operation might not be thought inadmissible, 
even if it were necessary in consequence to place the interests of unborn 
children under the sole custody of private trustees. But such interests might 
be judicially protected by a very simple process, which I proceed to explain. 

The Settlement might be registered under the charging form in favor of the 
trustees and the registrar : the effect of this arrangement being, not that the 
registrar would act as a trustee, but that he would not allow the trustees to 
surrender the charge without first obtaining a judicial order authorizing them to 
do so ; an order which they could not obtain without proving, ex parte indeed, 
but to the satisfaction of an experienced referee responsible for the due exercise 
of his jurisdiction, the legitimacy of the intended surrender. But this judicial 
control, though affecting a purchaser with notice of the settlement, would not 
necessarily impede or delay a legitimate sale. For the trustees might, without 
a judicial order, vest the whole legal estate in the purchaser by transferring to 
him the freehold and the charge ; and if the sale were justified by a power of sale 
the purchaser would be entitled to an order to remove the settlement from the title. 

Neither the legal title of the trustees, nor the judicial control nominally 
vested in the registrar, would impede the exercise of any power annexed, by 
special grant or by general enactment, to the ownership of a particular estate. 
For example, a lease granted under a power of leasing vested in a tenant for 
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applicability. 



Form of the 

Notice. 



Method of dis- 
charging the 
Notice and annul- 
ling the claim by 
a judicial order. 



life would be secured as effectually by the " notice " of the lessee as by the Mr. Wilson. 
" charge " of the legal proprietor. 

No system of registration could ensure an invariable coincidence of the 
registered title with the beneficial ownership. For even if a register could be 
so constructed as to name a legal proprietor of every beneficial interest appear- 
ing upon the register, cases would still occur of interests excluded from the 
register by nonfulfilment of the conditions, however simple, of registration. 
Now, any exclusion of a beneficial interest from the register must, to the extent 
of that exclusion, impart to the registered legal title a power of wrongful dis- 
position ; unless the refusal of affirmative recognition be mitigated by a sufficient 
power of self-protection. A person who from any cause is not named on the 
register as the proprietor of a right belonging to him, or claimed by him, ought 
to be provided with an easy method of asserting, on his own responsibility, what 
the State refuses to assert on his behalf. If the register cannot recognize his 
title, it ought at least to preserve his claim by appending a notice of it to the 
registered legal title. Notice to the holder of the legal title is already the 
proper and ordinary method of protecting an equitable right : the register, by 
taking charge of the notice on behalf of the public, would only ensure its 
effectual operation without altering its object or meaning. 

A notice, bearing the name and address of some person responsible for it, 
would be regular, in point of form, if proposing registration of a document, or 
any part of a document, or any statement of the effect of a document, or any 
fact, alleged to affect the freehold or some derivative title. A mere general 
claim to the land would not be received ; but the registrar would not inquire 
into the claimant's interest or into the relevance of the matter stated. 

A copy of the notice would be forwarded by post from the register office to 
the registered address of the holder of the legal title affected by the notice ; 
who might apply by summons for a judicial order to discharge the registra- 
tion of the notice ; and an order accordingly would take the notice entirely 
out of the registered title. In case of an appeal from the order, the claim 
notified would be kept on foot by registration of the pending appeal. An 
order of discharge, remaining unreversed, would, like the decreet in a 
declaratory action in Scotland, annul the claim itself.(a) I cannot think that 
a power of registering, not mere claims, hut documents oi' facts, under the 
responsibility of the summons-test, and at the peril of costs, would often be 
abused ; and I should deprecate the imposition of an oath or declaration, to 
perplex the conscience of a claimant desirous of maintaining an honourable 
though doubtful claim on the faith of the opinions of his legal advisers. The 
expediency of registering the legal title might be questionable, unless the 
utmost possible facility were afforded for the registration of counteracting 
evidence. I would even go the length of allowing registration of a legal pro- 
ceeding by anticipation, on condition of its subsequent commencement within a 
limited number of days. 

As the intervention of responsible agents in the business of registration would 
greatly conduce to the safe and regular working of the register, it might be 
expedient to provide a convenient hand-exchange for the accommodation of an 
associated and self-governed society of Land-hrohers. But the conduct of 
registration business by the persons interested, on their own account, ought not 
to be discouraged by any needless official impediments. To permit the trans- 
mission of notices through the post office would be only a reasonable accommo- 
dation to persons resident in the provinces ; the oflSce fee being payable by an 
adhesive " registration stamp." If the stamp on a notice were the same as the 
stamp on an application for a,n official extract of a freehold title (say half a 
crown) this imiform stamp might soon be almost as well understood as the 
penny postage stamp. 

The Notice, whether delivered by hand or sent by post, would be made the 
subject of a journal entry ; which would be posted into the table of notices 
appended to the freehold or derivative title affected by the notice, and into a 
substantive account in the " Notice Ledger." 

A " Notice-Certificate," in the form appended to this paper, would issue in 
favor of the person entering the notice ; bearing indorsed forms for transfer 

id) " It would be necessary to promote as much as possible the diminulioa of unnecessary 
litigation, and one mode of preventing this would be to adopt the principle of the declaratory law 
which prevails in Scotland ; the object of which is to obviate prospective suits by calling upon 
all persons who have any claim to put forward that claim within a certain time." — Mr. Broughanis 
Speech an the State nvd Administration of the Law, 7th February 1828. From the " Morning 
Chronicler 

Q4 
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Notice. 



* Mr. Kettle's oommimi- 
citioa. 

Registration of 
notices might 
be restricted by 
contract or con- 
dition. 



Indexing of 
charges and 
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or surrender. By means of the indorsed form of transfer, the title to the notice 
would be made to follow the title to the interest protected by the notice : and, 
by means of the indorsed form of surrender, the notice would be taken out of 
the title when no longer needed. 

A notice would, during its continuance on the register, introduce the matter 
notified into the title, for all purposes and in favor of all persons : the registered 
holder of the notice having however a power over the registered matter 
resembling the power of official protectorship proposed by Mr. Kettle.* 

It would not be permitted to limit the effect of the notice to the protection 
of the interest of the holder of it : for it would be a fraud on the part of 
a purchaser to disregard any known right whether its existence had been 
communicated to him by the owner of it or by some one else. But the right 
to register a notice might be waived by contract or taken away by a 
condition annexed to a grant. If, then, inconvenience were occasioned in 
practice by the registration of remote or inconsiderable interests in settled 
estates, the general power of registration legally incident to every form of 
proprietorship might be curtailed by an ordinary provision to that effect in 
settlements and wills. Convenient rules would naturally result from an 
unfettered experience ; and, in time, the practice of conveyancers, sanctioned 
by some future register act, might obtain the force of law. 

The Index to the ledger account of the freehold title would be the only 
public index to the register. The ledger account of the freehold title would 
contain references, as already explained, to all charges and notices affecting the 
freehold title. The ledger account of the title to a charge might refer to 
other charges and notices affecting the derivative title, but not affecting the 
freehold ; and the ledger account of the title to a subcharge might refer to 
other charges and notices affecting only the sub-derivative title : the regis- 
tration of a complicated title being thus arranged into a graduated system of 
mutually connected entries, to the whole series of which the public index to the 
freehold title would be a key. 



The freehold would be the "root" of the 



registered title. 



A charge or a 



notice affecting the freehold title, but not extending to all the lands comprised 
in it, would be indexed by reference to the freehold title partially affected by 
it. So a charge or a notice affecting a derivative legal title, but not extending 
to all the lands comprised in it, would be indexed by reference to the derivative 
title partially affected by it : the entries and certificates showing, in each of 
these cases, that the charge or notice was only partial in extent. 

If a charge or a notice affected lands comprised in several freehold titles, the 
particulars of the charge or notice would be appended to each of the freehold 
titles, so as to make the account of each freehold title complete in itself ; the 
derivative title remaining, 
tively in a single account. 

If at the commencement of the register a charge or a notice were registered 
before registration of the freehold title, the index would adapt itself to an 
independent registration of the derivative title, during the suspension of the 
registration of the freehold title. Under such circumstances the index would be 
divided for the time into three columns available for reference to any one of the 
three ledgers ; as in the following example : — 



however, undivided, and being- 



registered substan- 



No. 

on Freehold Title. 
Map. 


Charges. 


Notices. 


1 








2 






17 


3 






17 


4 




22 




5 








6 




22 


17 
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It will be understood that the red ink figures in the above form refer to pages ^r. Wilson. 
of the Charge Ledger and the Notice Ledger, at which accounts have been 
opened for charges and notices registered before registration of the freehold. 

A complex title is a bundle of rights tied together : the Register would 
untie the bundle, and declare or preserve the title to each right separately. 
But the rights thus separately registered would be mutually dependent ; for a 
derivative title is created by the partial destruction of the title out of which it 
is derived. Now this condition of mutual dependence would introduce into 
the registered title to land an important peculiarity ; which 1 will explain and 
consider, as concisely as possible, under the head of 

Registration of Title by Succession. 

On the death of the holder of a railway share, the title of the next holder is de- fp^^^g^g'ggg'^Jy ^""^^^ 
rived, invariablj-, from the deceased : on the death of the holder of land this may j^'^g^ fromThepre- 
or may not be so ; presumptively it is so, but the presumption may be rebutted, decessor in title. , 

Such being the state of things at present, the register would not alter it, Mode of register- 
otherwise than by providing beforehand for the effective manifestation of any ing the succession, 
causes of deviation from the ordinary rule of succession. The representative 
of the deceased would be registered as his successor in title, unless some com- 
peting claimant could adduce out of the register proof that the title of the 
deceased terminated with his life. If the representative were wrongly admitted, 
through inadvertence, to the succession, the legal title thus acquired by him 
would be subject to every equitable right appearing on the register. But it is 
not to be supposed that the representative would claim registration, merely for 
the purpose of subjecting himself to an unprofitable trusteeship. If the deceased Where the title of 
were only tenant for life, the remainderman or reversioner would step without ^^'p deceased ter- 
opposition into the title, after complying with a preliminary form imposed upon Hf^^hTremainder- 
him for his own benefit. He would be asked to show his ticket, as it were, man or reversioner 
before entering, in order that his entry might be sanctioned by an authoritative to be registered ; 
recognition of his right of entry. The right of succession would devolve upon 
him immediately on the death of his predecessor in title ; his legal proprietor- 
ship would commence from the registration of the representative's transfer to 
him of the certificate of title held by the deceased, or from the registration of a 
judicial order declaring his right to be registered as successor. 

If the deceased had a title extending beyond his life, his representative otherwise the re- 
would be registered as his legal successor ; and it would be a rule that, for the deceased*-^wi°th* ^ ' 
protection of beneficiaries, a notice should be entered in the name of the r.otice on' the 
registrar expressive of the fiduciary character of the succession. On completion register of the 
of a lawful sale of the estate, the purchaser would obtain a judicial order to fiduciary character 
strike out the notice ; or a testator might declare by his will that no notice ° is i e. 
should be entered. 

I propose that the legal title to land should devolve upon the executor or The executor or 
administrator, as real representative ; reverting to the principle of single heirship administrator to 
which prevailed in the Roman law before the commencement of the feudal system, gentative. 

The foregoing statement has described, in minute detail, a system of arrange- 
ments for the registration of title to landed property under its ordinary 
conditions of private proprietorship, freehold tenure, and material limitation. It 
would be premature, in the present aspect of the question, to discuss exceptional 
variations ; but it may be right to add a few words on 

Jurisdiction in connexion with Registration. 

Mr. MacDonnell, to whose sound judgment it is a pleasure to defer, proposes "Court of Eegis- 
that the Registrar should not have any judicial authority. I am wiUinej to assent Jf'^t'f 'I:" 

,. '-'.,. ,1 ^ n-zv • • o 1 n 1T11 Mr. MacDonnell s com- 

to this proposition ; though dittering, in form at least, from my own published municatiou 
opinions. All I insist upon is the provision of some accessible and inexpensive 
judicial authority in peculiar connexion with the Register Office. 

A competent judge might " sit at chambers " for registration business alone. Its summary pro- 
His proceedings might be recorded by using books of Summonses and Orders cedure. 
printed in duplicate on the breadth of the page, so that the Summons or Order 
delivered out should be a coupon from a corresponding Summons or Order 
remaining in the book. 

R 
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In a Court thus constituted the conciliatory intervention of a judicial officer 
of position and experience might induce the parties to pause and reflect before 
committing themselves to the costs of a more formal litigation.* 

I propose that the " Court of Registration " should be a Court of amal- 
gamated legal and equitable jurisdiction. 

Its decisions would be subject to revision in an " action of reduction " in a 
Court of Law. A concurrent appellate jurisdiction might be given to the 
Court of Chancery, but for the expensiveness of the first step in a Chancery 
Suit and the utter inefficiency of written evidence. 

The Court of Appeal would determine in each case, by a Judge's Order, 
what (if any) security should be given by the appellant for the costs of the 
appeal ; and these costs would be left to the discretion of the Court of 
Appeal. 

The pending appeal might be introduced into the registered title by being 
registered as a notice. 

Concluding Remarks. 

The general result of my Plan of Registration may be thus stated. It would 
embody the Title to Landed Property in a graduated system of movable and 
transferable Certificates. It would register title, without investigating it ; by 
adopting, as the basis of the register, that presumption of ownership which is 
already incident, naturally and legally, to the Possession. It would register 
possession without altering its effect : registration of a new title acquired by 
possession adverse to the register might be enforced by a judicial process. 
On a similar principle, Incorporeal Rights, such as can now be maintained 
without deed, would remain valid without registration.! 

The Registered Title would be capable of adapting itself to every modifi- 
cation of ownership which either Law or Equity allows to be created. Every 
equitable title might be secured, infallibly, by a registered Notice ; every legal 
title, being registered as a Charge, would thenceforth be recognized by the 
State as an integral portion of the legal proprietorship. While maintaining 
unimpaired the magnificent system of rights which a succession of great judges 
has developed, the Register would clear away the rubbish of tenures and uses 
by which the working of that system has hitherto been impeded. 

It would thus be by arranging the confused elements of our existing system 
of landed property, not by introducing a new system in its stead, that Regis- 
tration would facilitate Transfer. It would do so, however, most completely. 
The Certificate of Title would be negotiable like a bill of exchange. The 
smallest plots of land might be conveyed to members of the Working Classes, 
at the nominal cost of an ad valorem transfer stamp and of the " registration 
stamp " on the transferee's certificate. As an article of commerce, Land would 
acquire a new market value. Yet the profits on capital invested in land, with 
a view to the business of its cultivation, might rise in a still higher proportion, 
if attributable to a small margin of outlay for purchase money beyond the 
amount of a loan taken up from a Land Bank, at the lowest current rate 
of interest, on deposit of the certificate of title. 

Negotiable Deposit-notest, accompanied by certificates of title, and, during 
the period of transition, by policies of insurance, would be a species of paper 
currency, represented by land, and giving agricultural employment, at call, to 
the spare capital of the nation. 

ROBt WILSON. 

i December 1856. 



* " It would be most desirable to establish a Court of Arbitration before which persons might 
come .... to state their case and be informed of the weakness or strength of their suits. This 

would be the cheapest reformation ever made in this country A system of Arbitration 

exists in France, in Denmark, and in the maritime country of Holland In England it 

is only after the parties have had their passions worked up and their purses worked down that 
Arbitration is thought of." — 3Ir. Broiiffham's Speech on the State and Administration of the Law, 
7th February 1828. From the Morning Chronicle. 

I On the subject of Incorporeal Rights, compare the provisions of the Bavarian and Austrian 
Registers, and of a proposed Genevese Register, Appendix to Second Report of Real Pro- 
perty Commissioners, pp. 444, 457, 522, and 533. See also Incumbered Estates Court Act, 
12 &, 13 Vict. c. 77. s. 28. 
■'X See Form of Deposit Note, page 45. 
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' GRAVENEY, KENT. 

Survey ot 1858. 

Freehold Certificate, No. 4jO. 
I certify that John Jones, 




o f Graveney, Farmer, 



is the Freeholder of the following lands in this parish. 



No. of 
Map. 


Description. 


Contents. 


Date of 

Registration. 


1 


Field 


Acres. 

64 


Roods. 




Perches. 

2 


1st May 1858 


2 


93 


23 


2 


22 


It 33 


■6 


JJ 


20 


1 


39 


3) 35 


4 


3> " 


9 


3 


16 


33 3' 


5 


JJ " " 


5 





36 


33 33 


9 


33 


14 


1 


25 


5) 33 


10 


33 


11 


2 


11 


33 33 


15 


33 " " 





1 


19 


33 35 


16 


33 " 


23 


2 


8 


9th June 1858 


19 


Cottage and Yard 








27 


1st May 185 b 


20 


Garden 





1 


36 


33 '3 


21 


Field 


7 


3 


1 


1) '3 


24 


33 " 


6 


3 


14 


35 '3 
































































■ ■ ■ ■' 















































London, 1st July 18 58. 



John Turner, 



R 2 



Registrar for the said. Parish. 



Mr. Wilson. 
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Mr. Wilson, 



Certificate of the Freehold Title — continued. 



REGISTERED CHARGES. 



Date of Entry. 


Eeference 

to 

Charge 

Ledger. 

4 


No. of 
Charge hi 
Certificate 

Book. 


Nature 

of Document 

referred to 

by the Charge. 


Its Date. 


No. of 
Document 

in 
Document 

Book. 


"Whether 

affecting all or 

only part of 

the Freehold 

Title. 





















































































































































































































APPENDIX, PART A. 



119 



Certificate of the Freehold Title — continued. 



Mr. Wihon. 



REGISTERED NOTICES. 



Date 

of 

Entry. 


Reference 

to 

Notice 

Ledger. 


Purport 

of 
Notice. 


No. 

of Notice 

in 

N«.*ice 

Book. 


Document, 

if any, 
referred to. 


Its Date. 


No. of 
Document 

in 
Docimient 

Book. 


Whether 
affecting all 

or only 

part of the 

Freehold 

Title. 










- 




















































































































































































































^ 
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Certificate of the Freehold Title — continued. 



TRANSFERRED to. 
of 



in consideration of_ 
Signature 



Date 



Signature of Witness 
Address 



Description, 



CHARGED in favour of_ 
of 



with a 



made between 



and identified by my signature indorsed upon it. 
Signature 



Date 



Signature of Witness. 
Address 



Description_ 



SURRENDERED for the purpose of_ 



Signature. 



Date. 



Signature of witness. 
Address 



Description. 
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Certificate of the Title to a Charge. See Page IO9. 



Mr. Wikon. 



OflSeial \ 
Seal J 



GRAVENEY, KENT. 

Survey of 1858. 

Charge Certificate, No. li^iO. 



I certify that James Cook of Maidstone, Tanner, and Edward Hill of 

Maidstone, Baker, and the Registrar, are 

the holders of Charge No. 76* , being a charge of a Settlement 

dated 14 Jvme 1858 , No. 143 , affecting the freehold of 

the following lands in this parish. 



London, 15 September, is 58^ 



John Turner, 



No. of 

Map. 


Description. 


Contents. 


Date of 
Registration. 


1 


Field 


Acres. 

64 


Roods. 




Perohes. 

2 


1st May 1858 - 


4 


5> " 


9 


3 


16 


55 55 


5 


55 " " 


5 





36 


55 55 


9 


)> " 


14 


1 


25 


55 5'i 


15 


)» 





1 


19 


55 15 


16 


5J 


23 


2 


8 


9th June 1858 


19 


Cottage and Yard 








27 


1st May 1858 


24 


Field 


6 


3 


14 


55 55 




































. 























































































* [iVo/e. — The num- 
herinyofthe Charge and 
that of the appended 
document is supposed to 
refer in each case to the 
first of a series of vo- 
lumes. In referring to 
any volume after the 
first it would be neces- 
sary to give the No. of 
the volume as well as 
the No. of the page, 
thus: "Charge No. 2, 
76."-\ 



Registrar for the said Parish, 



R 4 
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Mr. Wilson. 



Certificate of the Title to a Charge — continued. 



PREREGISTERED CHARGES. 



Date of Entry. 


Eeference 

to 

Charge 

Ledger, 


No. of 
Charge in 
Certificate 

Book. 


Nature 

of Document 

referred to 

by the Charge. 


Its Date. 


No. of 
Document 

in 
Document 

Book. 


Whether 

affecting all or 

only part of 

the Freehold 

Title. 





































































































PREREGISTERED NOTICES. 



Date 

of 
Entry. 


Reference 

to 

Notice 

Ledger. 


Purport 

of 
Notice. 


No. 

of Notice 

in 

Notice 

Book. 


Document, 

if an)', 
referred to. 


Its Date. 


No. of 
Document 

in 
Document 

Book. 


Whether 
affecting all 

or only 

part of the 

Freehold 

Title. 
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Certificate of the Title to a Charge — continued. 



Mr. Wilson. 



POSTREGISTERED CHARGES. 



Date of Entry. 


Reference 

to 

Charge 

Ledger. 


No. of 
Charge in 
Certificate 

Book. 


Nature 

of Document 

referred to 

by the Charge. 


Its Date. 


No. of 
Document 

in 
Document 

Book. 


Whether 

affecting all or 

only part of 

the Freehold 

Title. 




» 












































































1 





















POSTREGISTERED NOTICES. 



Date 

of 

Entry. 


Reference 

to 

Notice 

Ledger. 


Purport 

of 
Notice. 


No. 
of Notice 

in 
Notice 
Book. 


Document, 

if any, 
referred to. 


Its Date. 


No. of 
Document 

in 
Document 

Book. 


Whether 
affecting all 

or only 

part of the 

Freehold 

Title. 


















































































... 
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Certificate of the Title to a Charge — continued. 



TRANSFERRED to_ 
of 



in consideration of_ 
Signature 



Date 



Signature of Witness, 
Address 



Description. 



CHARGED in favour of_ 
of 



with a. 
dated 



made between 



and identified by my signature indorsed upon it. 
Signature 



Date 



Signature of Witness 
Address 



Description. 



SURRENDERED for the purpose of_ 



Signature. 



Date. 



Signature of Witness, 
Address 



Description. 



APPENDIX, PARI' A. 
Certificate of the Title to a Notice. See Page 1 13. 



125 



Mr. Wilsoj.. 




:¥i.k 



GRA7ENEY, KENT. 

Survey of 1858. 

Notice Cebtificate, No. o1X» 



I certify that William Jackson of 7, Rodney Street, Liverpool, 

Merchant, is 

the holder of Notice No. 122 , of Charge No. 76 , referring to 

a" Settlenaent, dated 14 June 1858 , No. 143 , affecting the freehold of 
the following lands in this parish. 



No. of 
Map. 


Description. 


Contents. 


Date of 
Kegistration. 


1 


Field 


Acres. 

64 


Eoods. 




Perches. 

2 


1st May 1858 


4 


j> 


!9 


3 


16 


?J 51 


5 


jj ' 


5 





36 


5) 5'' 


9 


9J " " 


14 


1 


25 


5> 5» 


15 


)) ' 





1 


19 


J5 )' 


16 


>? " " 


■2-i 


2 


8 


9th June 1858 


-19 


Cottage and Yard 


a 


f) 


27 


1st May 1858 


24 


Field 


6 


3 


14 


» 55 

































































































London. 1 October 



1858. 



John Turner, 



Registrar for the said Parish. 
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Mr. Wilson. 

Certificate of the Title to a Notice — continued. 



TRANSFERRED to. 

of 



Signature. 



Date. 



Signature of Witness. 
Address 



Description. 



SURRENDERED for the purpose of_ 



Signature. 



Date 



Signature of Witness. 
Address 



Description 
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Mr. Wilson, 



Form of Deposit Note. See PagellS. 



4ki 



London, 1 July 1858. 



Borrowed from The National Discount Company, Limited, on deposit 

of Freehold Certificates numbered 61 and 62, of Lands in the Parish 

of Graveney in the County o f Kent , the sum of Ten 

Pounds, payable on the First day of January I860 , and bearing interest 

at the rate of four per cent, per annum, payable half yearly on the 

1st January and 1st July. 

Henry Piper. 



[TAe Deposit Note would imply a personal engagement hj the muker to pay to the holder the principal and interest secured. 
A power of sale, defined and regulated by a general law, would he legally incident to the deposit, unless specially excluded by the 
terms of the note. The deposit note, like a promissory note, might be transferred to order, or to bearer, by a special or general 
indm-sement. Indorsement would operate " sans recours," transferring the claim on the borrower without guaranteeing the 
sufficiency of the security. As the note would cost nothing but the stamp payable on it, the "land currency " might include 
ten pound notes, as above. It might be the practice to send the note, filled up and signed, to the Register Office, along with 
the certificates deposited; when, for a small adilahrem fee, the Registrar would authenticate the note, by certifying at the foot 
of It, on a printed form appended for the purpose, the non-existence of anything affecting the title besides the matter apparent 



on the deposited certificates themselves. The note would not be registered, but the authentication of it at keRegiste'i^^Office 
(after the lapse of the prescribed period of transition) would assure to the holder priority over all claims not disclosed by the 
rf..,o«*^rf „,w,<:„^*„. Xhe form of authentication might be to the following effect: ] 



deposited certificates. 



I Official 
Seal. 



Form of Registrar's Authentication. 

The above Deposit Note having been produced at the Register 
Office, together with the Certificates deposited, I certify that the said 
Certificates, as particularized at foot, contain the whole of the regis- 
tered titles to the lands comprised therein. 
London, 1 July 1 8 58. 

John Turner, 
Registrar for the Parish of Graveney, Kent. 



Schedule of Certificates. 





No. 
on Map. 


Description. 


Contents. 


Date of Registration. 


freehold 
Certificate 
No. 61, 


52 


Field - 


Acres. 


Roods. 


Perches. 







2 


1 


8 June 1858. 


Graveney, 
Kent. 

Freehold 
Certificate, 














No. 62, 

Graveney, 

Kent. 


53 

54 


Field - 
Field - 





1 


18 
22 


8 June 1858. 
8 June 1858. 
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Suggestions and Plan. 



Mr. COOKSON. 

Mr. Cookson. An accurate and perfectly secure -system of land transfer, which shall at the 

same time be simple, expeditious, and cheap, will be a valuable acquisition to 
the owners of land in this country, and a boon to the public at large. 

If simplicity, expedition, and accuracy can be carried to the extent of giving 
to a purchaser of land, immediately, a simple and absolutely safe title, at a 
comparatively trifling expense, great additional value will be conferred on land. 

It is believed that such a system of land transfer may be contrived, and an 
attempt will be made to show how, by means of a register. 

It will probably be admitted to be impossible, having regard to the enormous 
expense and delay of such a proceeding, and of the danger of acting on ex parte 
evidence, to ascertain finally and conclusively, so as to bind all the world, by 
means of Commissioners or otherwise, the present state of title to and owner- 
ship of every piece of land and every incorporeal hereditament in the kingdom, 
as a preliminary to a simple system of land transfer. 

If it were possible to do this, and if every owner in fee could be registered as 
owner, and if, in all other cases, trustees, to be named by the parties interested 
or by the Commissioners, could be registered as owners, a simple system of 
registration might be commenced, embracing at once all the land in the king- 
dom ; but such a proceeding is assumed to be practically impossible. 

It is also assumed that no plan will be acceptable which shall interfere with, 
or directly or indirectly enlarge or abridge, existing estates, rights, or interests 
in land, whether in possession, reversion, remainder, or expectancy. Whatever 
quantity or quality of estate, right, or interest any man may have in land when 
a new system of land transfer comes into operation, he must have afterwards, 
until by some act or default of his own, he alien or lose it. 

In the investigation of titles to land three important questions arise : 

First, — Do the title deeds disclose a clear title to the lands described in 
them? 

Second, — Does that description of the lands comprise all the lands intended 
to be dealt with ? 

Third,' — Is the actual possession or occupation of the lands consistent with 
the title as disclosed by the deeds ? 

For it must be obvious that though the deeds may show a clear title in A. 
to the lands described in them, these may not be the lands intended to be dealt 
with ; and when the first and second questions are answered in the affirmative, 
yet, unless the person in possession is holding as the tenant of A., or such 
possession is shown to be consistent with the title of A., the title cannot be 
safely accepted. 

In the absence of any special restriction in the contract for sale the purchaser 
is entitled to expect that a clear title, showing all the dealings for sixty years past, 
with all legal and equitable interests in the land, will be deduced. Experience 
has shown that ordinarily the deduction of a title for sixty years is necessary to 
give a purchaser a reasonable assurance that he may peaceably enjoy and s^ely 
sell what he has bought and paid for. 

A title for the requisite period being deduced to land which may be that which 
the purchaser has bought, it must be shown that it is the same ; the identity 
must be established. He must also ascertain that the possession of the occupier 
is the possession of the vendor. 

The bulk of the expense incurred by both vendor and purchaser is generally 
occasioned by the deduction and investigation of the title for 60 years, as that 
title appears on the title deeds ; and it is to the simplifying of the evidence of 
this sixty years' title that attention must be directed. 
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Under the present system, if A. purchase an estate and investigate, at great Mr. Cooksofii 
expense, the title to it in the most careful and searching manner, with the assist- -■ — 

ance of tin experienced solicitor, aided by the advice of eminent counsel ; and if 
A. afterwards sell or mortgage the estate to B., ail the expense of investigation 
of title which was incurred for A. has to be incurred for B. ; and there is no 
way of preserving or continuing, for the benefit of B., the labour of A.'s solicitor 
and counsel. For there is no evidence on which B. can rely, that A.'s solicitor 
has seen all the deeds, or that an accurate abstract of them has been laid before 
coansel, or that serious objections to the title may not have existed, which have 
been overlooked or waived for a pecuniary equivalent, and so on. 

And thus it frequently happens that eminent contemporaneous counsel have 
before them successively the same title to advise upon, at longer or shorter 
intervals, in the course of their professional career. 

Again, a large estate held under one title may be divided for sale into a great 
many lots ; the purchaser of each lot has his own solicitor by whom the title is 
to be investigated on his behalf. An abstract of the title is delivered to each 
purchaser, and there may thus be fifty different solicitors, assisted by fifty 
diflFerent counsel, engaged at the same time in the investigation of the same title, 
to the several lots into which one estate has been divided ; and sometimes the 
same counsel is consulted again and again on the same title. In this case there 
is an advantage to the counsel, but the expense to the purchasers is not 
diminished. 

In the present state of the law, land is capable of being limited to successive 
persons for life and to unborn persons in remainder, and in various other ways ; 
and charges may be created upon it, for jointuring widows and portioning 
children, and for numerous other purposes ; and no desire is felt to restrain or 
limit the power which an owner now possesses over his land. Indeed, the desire 
would rather be to increase his powers and facilitate their exercise. 

Stock also is capable of being settled on successive persons for life, and on 
unborn persons in remainder, and in various other ways ; and charges may be 
created on it, for jointuring widows and portioning children, and for various 
other purposes. In such cases the stock is transferred into the names of 
trustees, who hold it on the trusts declared by a separate instrument ; but the 
instrument is not noticed in the transfer books ; and the trustees, if not restrained 
by distringas, may at any time sell the stock, and the purchaser will have a 
good title to it against all the world. 

It has been frequently objected that any system of transfer of land, in any 
degree resembling the transfer of stock, would open a door for fraud ; and that 
under such a system, estates, when in settlement, may be lost altogether by the 
misconduct of the trustees. 

An objection of this kind must not be disposed of by a priori reasoning, and 
if it be weighed in the balance of actual experience, it will probably be found 
very unsubstantial. 

Under the present system, nearly all well-drawn settlements of landed 
estates in this country contain clauses empowering the trustees to sell the 
estates, and to invest the purchase money in other estates to be settled to 
the same uses. The power is usually to be exercised with the concurrence of the 
tenant for life, if living, but if dead, at the sole discretion of the trustees ; and in 
either case the purchase money remains under the control of the trustees until 
reinvested in the purchase of land. 

And it must not be forgotten that a very large portion of the land in this 
country is in mortgage ; and that, inasmuch as, under the present system, a 
mortgagee usually has a power of sale, which he may exercise without the con- 
currence or knowledge of the mortgagor, nearly all the land in mortgage is, and 
has long been, in the position in which it is alleged that land cannot be safely 
placed ! Experience has shown that the power of sale vested in the mortgagee 
is very rarely abused, and it is uniformly given without hesitation. 

It is further to be observed, that a very large proportion, probably two thirds 
at the least of mortgages on land are held by persons who are merely trustees 
of the money, and have no beneficial interest in it. There can be no doubt that 
many millions of money are at this moment invested on mortgage where the 
mortgagees are trustees under settlements or wills, and have no beneficial 
interest in the money. Such mortgagees are in fact trustees of the land subject 
to the mortgage for one party, and trustees of the fund secured by the mortgage 
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Mr. Cookson. for another ; and the land and the money are both unhesitatingly placed in the 

~ position in which it is alleged that land cannot be safely put. 

Neither must it be forgotten that there are nearly 800,000,000Z. of money 
in the funds, of which a full proportion (probably one half) is already in the 
position in which it is alleged that land cannot be safely placed ; and that 
millions on millions represented by shares in railways, and canals, and docks, 
and other public companies, are similarly circumstanced. What has been found 
practically safe for them cannot, it is presumed, be otherwise than safe for 
land. 

But, in addition to all these considerations, the system of distringas, sub- 
sequently recommended to be applied to land transfers, will completely protect 
the landholder from injury. It will be his own fault if he ever suffer under the 
proposed system from abuse of power by a trustee or mortgagee. 

It is proposed that an office shall be opened for receiving, classifying, 
indexing, and fihng all transfers of land. That there shall be an index for 
each county, and an alphabetical index of all the parishes in each county ; 
with an alphabetical index for each parish, to contain the names of all persons 
who shall register transfers of land in that parish. That on and after the day 
named, where any dealing with land takes place by a person entitled to or having 
power over the whole fee simple, a transfer shall be executed, conveying the 
whole fee simple to one or more persons absolutely. That such transfer shall 
be on parchment in original and duplicate, in a simple printed form, and shall 
express the true consideration, and shall transfer the property described in the 
schedule to the purchaser, or mortgagee, or trustees, who shall thereupon become 
the registered owner. That both parties shall sign the instruments, in order 
that the signature of the purchaser may be on the register as a check on any 
future transfer by him. That both parts shall be lodged at the Transfer Office, 
and compared with each other there, and that the duplicate shall be filed and 
entered in the index ;' and the original returned, stamped as registered, to the 
registered owner ; or the original va&j be filed and the duplicate returned. That 
it shall' be- competent for, if not obligatory on, parties to add a map to the 
schedule, for better describing the lands. That the validity of the title of the 
first registered owner shall depend, as it does now, on the validity of the title 
of the party making the transfer ; so that the first registered owner must 
investigate the title— the legal and equitable title — -as he does now. That when 
the first registered owner shall afterwards sell to another, say at the end of ten 
or twenty years, the purchaser will see on the register the evidence of the title 
for the ten or twenty years, and for that time he will require no other 
evidence of ownership than the register ; but as a title for ten or twenty years 
only will not satisfy hino, he must carry back his investigation beyond the com- 
mencement of the register, to see that the first transfer was made by a party 
duly authorized — legally and equitably authorized — to make it. 

When, under this system, land shall have been transferred for fifty or sixty 
years, there will be a sufficient title on the register, and thenceforward the 
registered ownership alone will be referred to; and, in the meantime, every 
year will bring u purchaser nearer and nearer to this result, and year by year the 
expense attending the transfer of land will be diminished. 

The system of restraining transfers of stock by distringas should be adapted 
to restraining the transfers of land ; and it will be desirable that the Registrar 
himself, or the Assistant Registrar, should be the officer by whom the restraint 
shall be authorized, and not as at present an officer of the Court of Chancery, and 
that the Registrar or Assistant should himself enter the restraint in the index. 

It may be objected, that under the proposed system a mortgagee would have 
power to sell the mortgaged estate. The answer to this is, first, that under the 
present system the mortgagee usually has the legal fee vested in him with an 
absolute power of sale; and, secondly, that the mortgagor may lodge a distringas, 
which will prevent a sale without due notice. 

Under this system equitable mortgages may be created with facility and dis- 
patch. An equitable mortgagee may obtain a distringas if he hold a simple 
undertaking of the owner to grant a mortgage when required. 

Provision must be made for devises, where the whole ownership is not devised 
to one or more persons, either beneficially or as trustees. The executors may, 
in such cases, be registered as owners, and a distringas may be lodged for the 
protection of the parites beneficially interested. 
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In cases of intestacy, it is not proposed that the Registrar should decide on Mr. Cookson 
claims of heirship ; such claims must be referred to the Courts of Law or Equity, 
where conflicting claims are preferred, and a purchaser from • an heir would 
require satisfactory evidence of heirship ; judicial advertisements for heirs might 
be inserted in the Gazette, and the claim might be referred to the Registrar, and 
after judicial publication of his report the claimant's title might be held good, 
unless questioned within a limited period. 

A separate register would be kept of leases, except occupation leases, for 
terms not exceeding twenty -one years, and a note should be made in the entry 
of the absolute ownership, referring to the lease register to give notice of its 
existence. A building lease for ninety-nine years is subject to as many deal- 
ings during its continuance as the fee simple during the same period, and should 
therefore be registered under a distinct head. 

Separate entries would be made on the register of absolute ownership of all 
fee-farm rentcharges, and other incorporeal hereditaments, and reference would 
be made to them on the register of the ownership of the land. 

It has not been thought necessary, for carrying out this plan, to suggest any 
alteration in the existing system with reference to Crown Debts and Judgments, 
though that system is susceptible of great improvement. The present plan of 
registry of Crown Debts and Judgments may be continued ; or the register 
may be transferred to the Land Registry. It would, however, tend to greater 
simplicity if a distringas were required in order to render a Crown Debt or 
Judgment Debt a charge on land. 

The system will have the effect of keeping all family arrangements from 
the public eye, as all family arrangements with respect- to stock are kept from 
the public eye. But, as a further protection against impertinent curiosity, it may 
be prudent that no search should be permitted, or information given, except on 
a request in writing from a solicitor, stating why and for whom he applies, 
similar to the request to the Accountant General of the Court for Chancery for 
information as to the state of accounts. 

The advantages expected to result from the proposed system are,-, that with- 
out any additional expense to the landowners the whole land of the country will 
gradually, but certainly, come upon the register; and that eventually the only 
title to land which a purchaser can require will be a succession of simple transfers, 
such as have been described, to be found, on the register. 

It may be objected that the effect of this scheme would be to make all interests 
liable to be litigated equitable interests, and to compel all litigants respecting 
land to resort to the Court of Chancery. To this objection an answer is sug- 
gested by the Report of the Commissioners appointed by Her Majesty to inquire 
into the process, practice, and system of pleading in the Court of Chancery. In 
that document the following remarkable passages occur : — 

" The mischiefs which arise from the system of several distinct Courts pro- 
ceeding on distinct and in some cases on antagonistic principles are extensive and 
deep rooted." — " It happens that, in many cases, parties in the course of the same 
litigation are driven backwards and forwards from Courts of Law to Courts of 
Equity, and from Courts of Equity to Courts of Law." — " It is obviously most 
desirable that in every case the Court which has the cognizance of the matter in 
dispute should be able to give complete relief" — " We have arrived at the con- 
clusion that, without abolishing the distinction between Law andEquity, or blend- 
ing the Courts into one Court of universal jurisdiction, a practical and effectual 
remedy for many of the evils in question may be found in such a transfer or 
blending of jurisdiction, coupled with such other practical amendments as will 
render each Court competent to administer complete justice in the cases which 
fall under its cognizance. We think that the jurisdiction now exercised by 
Courts of Equity may be conferred upon Courts of Law, and that the jurisdiction 
now exercised by Courts of Law may be conferred upon Courts of Equity to 
such an extent as to render both Courts competent to administer entire justice 
without parties in the one Court being obhged to resort to the aid of the other." 

The plan, so far as it has yet been explained, is one of slow operation, and it 
will be a long time before titles can attain the simplicity which is aimed at by 
its operation. But if for any reason a landowner desire to be entered on the 
register with a warranted title, as when contemplating the sale of land sub- 
divided into numerous lots for building purposes, he may apply to the Registrar 
to have his title investigated by counsel and solicitor, to be named by the 
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Mr. Cookson. Registrar, and if the title be found perfectly marketable, the owner may be entered 
on the register as owner, with a warranted title. The owners in such case will 
of course pay all the expenses incurred in the investigation of the title, and a fee 
on registration, as a premium for the warranty. 

An apprehension has been expressed that the index would become wholly 
unmanageable in a very few years, but this apprehension is not well founded. 
The indexes of the public funds are so far from being unmanageable, that there 
is absolutely no difficulty in finding, in a few minutes, any account which may 
be asked for ; and the indexes to the public funds are simply alphabetical lists 
of all persons in whose names any stock is standing. And there is no sub- 
division ; whereas in the proposed indexes for land- transfer there will be a sepa- 
rate index for each county, and that index again will be subdivided into parishes, 
so that if a person wishes to ascertain whether A. is possessed of any land in 
any parish, he will merely have to search the index of that parish under the 
letter A ; and if the landowners of the most populous parish in England were to 
be arranged alphabetically, there would be verj;^ little difficulty in finding the 
individual name. 

It would, moreover, be very easy to subdivide the index of each letter, by 
classifying not only by the first letter of the name, but by the first vowel in the 
name, as, for instance, " Throgmorton " would be found under the letter " T " 
and the subdivision " T.o." This system is observed with advantage by the 
Bank of England. 

An objection has also been started, that the discussion and inquiry which 
would frequently arise on the rights and interests of parties having stop-orders 
would occasion the same expense as now. 

This objection is not well founded. Under the present system not only 
have all parties legally and equitably interested in land to adjust their respective 
claims, but all the successive purchasers and mortgagees of that land for fifty 
or sixty years to come have, in their turn, to see that those claims were properlj"^ 
adjusted. Under the proposed system the purchaser or mortgagee would have 
nothing whatever to do with these questions Whilst a " stop " exists the land 
will be tied up, and when the " stop " is gone the land may be transferred. The 
equities under stop-orders or distringases are adjusted once and for ever, and 
leave no stain or encumberance on the title ; but equities under the existing 
system live for half a century, and obtrude themselves upon every one who, 
during that period, may have to do with the land. 

A question remains to be mentioned which has not yet been here alluded 
to, but which has been much discussed with reference to the registration of 
Assurances. Shall the registry be central or local, or both central and local ? 
Or, to put the question more accurately, shall there be — 
One central registry for the whole kingdom ; or, 

Several central county registries for the several subdivisions of the whole 
kingdom ; or. 

One central registry for the whole kingdom, with branch oflSces in the 
principal towns throughout the kingdom ? 

A central registry for the whole kingdom would, of course, be established 
in the metropolis : central county registries would probably be in the largest, 
or most central, or most generally accessible town in the county. 

The advantages of a metropolitan registry over county registries appear 
to be many and manifest. 

] St. Under a metropolitan registry a uniformity of system throughout the 
whole kingdom would be established, which would hardly be attainable, or at 
any rate maintained, in several county registries. 

2d. One metropolitan registry would be much less expensive than from 
fifty to sixty county registries. For in each county registry there would 
necessarily be an efficient registrar, and a deputy competent to discharge the 
duties of the registrar during his absence from illness or other inevitable cause. 
3d. It is believed that one metropolitan registry, under the superintendence 
of a registrar of high professional attainments and experience, and efficient 
deputies and subordinate officers, would inspire more confidence into the land 
owners of the country than several county registrars would do. 

4th. The registers of judgments, bankruptcies, and insolvencies must neces- 
sarily be metropolitan. 
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6th. The suggested system of distringas will be more efficiently worked, Mr. Cookson. 

and uniformity of practice will be more securely preserved, in one metropo- 

litan registry than in numerous county registries, and on the efficiency of 
the distringas will in a great measure depend the efficiency of the whole system. 
6th. A metropolitan registry would be less expensive to parties em- 
ploying solicitors resident in the country. Every solicitor in the country, 
without exception, has an agent in London with whom he is in daily con- 
fidential unreserved communication, and no additional expense, or the smallest 
additional expense possible, is incurred by the client by reason of the employ- 
ment of a London Agent. The remuneration of a solicitor is on a fixed scale, 
and, as to the business transacted by the Agent, the remuneration is divided 
between the agent and country solicitor. They are, as regards the particular 
transaction, very much in the position of partners residing in different towns. 
Through his London agent, therefore, the country solicitor might obtain from 
the metropolitan registry all the required information, at the same cost to the 
client as if the registry were in the town where the country solicitor practised. 
But the country solicitor rarely has a confidential agent in any other place 
than London, and if he did not reside in the register town he would be obliged 
to employ a local solicitor, or to make a journey to the registry for the purpose 
of search or registry, and it would often happen, where secresy was desired, 
that he would find it his duty to incur the expense of a journey. 

7th. With country registries it would constantly occur, that solicitors in 
distant parts of the country, as well as solicitors in the metropolis, would have 
no knowledge of the solicitors in the particular town where the county registry 
might be. Many of the solicitors in large practice in London have clients who 
are landowners in many of the counties in England, and they would be much 
inconvenienced and embarrassed by a system of county registries. 

8th. The ordinary communication between London and country towns, to say 
nothing of the telegraph, is often much more rapid and regular than between 
one country town and another, and of course the postage of letters is the same 
whatever the distance may be. 
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Mr. Headlam. Mr. HEADLAM, Q.C. 

The general nature of the scheme for the registration and transfer of land 
contained in the following clauses will be made more intelligible by a short 
explanation. 

1. Every registration of land is voluntary, but land once placed upon the 
register cannot be taken off again, and must ever afterwards be transferred by 
means of the register. 

2. No person other than an owner of a legal estate in fee-simple, to be capable 
of registering his land. 

3. Any person claiming to be entitled in fee-simple, or having lands conveyed 
to him in fee, may, upon making out a prima facie title to the Registrar, place 
his land upon the register. 

4. Such regulations can in no way prejudice any right to the land accrued at 
the time of registration not vested in the person so entering the land. 

5. All estates or interests acquired in land after registration, shall be subject 
to this condition, viz., that a transfer of the land by the person in whose name 
it stands shall utterly defeat such estates and interests. 

6. Persons becoming interested in, or entitled to registered lands, may protect 
their rights by caveats. 

7. Settlements of registered land may be deposited with the Registrar, with a 
direction that he shall not permit a transfer without the consent of all persons 
interested under the settlement or by decree of a Court of Equity. 

8. Such a deposit shall not affect a purchaser who should obtain a transfer. 
The result of this scheme is that the title of registered lands to a purchaser 

would in a few years become perfectly simple and safe. 

Lapse of time would continually diminish the chance of incumbrances not 
known at the time of registration, being discovered. The transfer would over- 
ride all estates created subsequent to the registration. 

The value of land, concerning which a safe and inexpensive title could be 
given, would be greater in the market than the value of other lands. Hence a 
purchaser would have a direct interest in registering his land. The act only 
applying to land held in fee-simple would come gradually into operation. No 
great establishment in the first instance would be required. 

It should be the duty of the Registrar to collect the most perfect maps ; and 
registered land should be defined by careful plans, references, and descriptions. 

Improvements and extensions of the act might be made from time to time as 
experience dictated, and as the public became familiar with the working of the 
scheme. 



PROPOSED CLAUSES. 



Entry by the 
owner. 



(Entry upon the Register by a Person entitled to Land.) 

I. — After the commencement of registration under this Act, any person 
claiming to be entitled to any land in fee-simple in possession, free from all 
incumbrances, or subject only to certain specified incumbrances, may deliver to 
the Registrar of the district wherein such land is situate a statement of his 
claim, with a description of the lands, in the form required by the regulations 
in force in the office for the time being, and a statement of his wish that the 
same may be entered in his name on the Index of Transfer. And in like 
manner any two or more persons claiming together the whole fee-simple 
of any land may deliver in their claim to the Registrar, with a statement of 
their wish that the same may be entered on the Index, in the name or names of 
any one or more of them. In either case, subject to the other provisions herein 
contained, the Registrar shall enter the land accordingly, in the first Form 
contained in the First Schedule. And upon such entry being duly completed 
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and signed, every estate and interest at law or in equity to which the person or Mr. Headlam. 

persons signing the entry was or were at the date thereof entitled, or to which 

he or they could by the exercise of any power have then become entitled, shall 
vest in the person or persons named on the Index : Provided always, that such 
entry shall not affect the right or interest in the land to which any person not 
signing the entry is then entitled, nor the right or interest of any person born 
or unborn accruing subsequent to the date of the entry, but under an instrument 
duly executed before the date of such entry. 

II. — After the commencement of registration under this Act any person Entry on sale or 
or persons claiming the right to convey the fee-simple of any land may deliver conveyance. 
at the Register Office of the district wherein such land is situate a statement in 
writing, signed by him or them, stating his or their right to convey the fee-simple 
thereof free from all claims whatsoever therein, or subject only to such claims 
as are specified in such statement, with the required description thereof, 
and may request that such lands may be entered upon the Index in the 
name or names of any person or persons therein mentioned. Thereupon 
the Registrar, subject to the provisions herein contained, shall cause an entry 
of such lands to be made on the said Index in the second Form contained in the 
First Schedule hereto, and every such entry, when duly executed by the per- 
sons named therein of the first part, shall vest in the person or persons named 
therein of the second part every right, estate, or interest at law or in equity in 
such lands of or to which the person or persons who have executed the same was 
or were entitled at the time of the date thereof, or could by the execution of any 
power have then created or conveyed : Provided always, that such entry shall 
not affect the right or interest in the land to which any person not signing the 
same is then entitled, nor the right or interest of any person born or unborn, 
accruing subsequent to the date of the transfer, but under an instrument duly 
executed before the date thereof. 

III. — Whensoever an application shall be made, under the provisions herein- Provisions to 
before contained, to place any land upon the Register for the first time, the secure accuracy of 
person or persons so applying shall make an affidavit that, to the best of their ^°*^y- 
belief, the facts stated in the application are true ; and it shall be lawful for the 
Registrar to call for the production of any document or the proof of any fact 
he may deem necessary ; and if such document be not produced, or on being 
produced be not satisfactory, or if proof of such fact be not given, it shall be 
lawful for such Registrar to refuse to enter the land. 

IV. — Whensoever, under the last Section, the Registrar shall have refused 
to enter any land, it shall be lawful for the person who has made application for 
such entry to petition the High Court of Chancery in a summary way, without 
notice, for an order directing the Registrar to make an entry concerning the 
land ; and thereupon the said Court may, if it is satisfied with the evidence 
produced on the hearing of such petition, make an order to that effect, which 
it shall be the duty of the Registrar to obey. 

V. — Whensoever, under the provisions herein contained, any land shall be Devolution on 
entered in the Index in the names of two or more persons, and one of such death. 
persons shall die, all the rights, estates, and powers in the land of the person 
so dying incident to such entry, shall devolve upon the survivor or survivors, 
who shall have the same rights, estates, and powers concerning the land as if 
his or their names had been alone entered upon the Index. And whensoever 
the single survivor of the persons named in an entry shall die, the rights, 
estates, and powers in the land shall devolve upon his personal representative 
or representatives : Provided always, that, subject to the power hereby con- 
ferred of transferring the lands, no such devolution or representation shall affect 
the rights or interests of any devisee or heir, or of any other person therein. 

VI. Whensoever, under the provisions aforesaid, any land shall be duly Transfer by per- 
entered upon the Register, the person or perons in whose name or names it is sons in whose 
so entered may deliver at the Register Office a statement in writing, requesting "^mes land stands, 
that such land or any specified part thereof may be transferred on the Index 
to any other person or persons ; and thereupon the Registrar, subject to the 
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Transfer by order 
of Court of 
Chancery. 



EiFect of aTransfer, 



provisions herein contained, shall cause a transfer of the lands described in such 
statement to be prepared on the Index of Transfers in the third Form contained 
in the First Schedule hereto. And every such transfer, when executed by the 
person or persons in whose name or names the land then stands on the Register, 
shall vest in the person or persons to whom the same is so transferred all the 
estate, right, and interest in the land which vested at the original entry thereof, 
or which have subsequently accrued to the person or persons executing the 
same. 

VII. — Any Judge of the Court of Chancery may make an order upon the 
Registrar in any Cause, Information, or Petition duly presented under the 
general practice of the Court, directing him to transfer into the name or names 
of any person or persons mentioned in such order, or into the name of the 
Accountant-General of the said Court of Chancery, any lands entered on the 
Index of Transfers, or directing the said Registrar not to permit until further 
order the transfer by any person or persons of any land mentioned in such 
order, and described with reference to the entry thereof, and the name of the 
person in whom the same stands. And the said Registrar, on being served with 
any order requiring him to transfer any lands in manner aforesaid, shall make a 
transfer thereof in such one of the fourth or fifth Forms contained in the First 
Schedule hereto, as the case requires. 

VIII. — Lands transferred under this Act shall be subject to all estates, 
rights, interests, and claims, corporeal and incorporeal, existing at the time of 
the original entry thereof, in any person other than the parties to such entry, or 
afterwards accruing under any instrument executed previous to the date of the 
entry, and to any lease for a term of years not exceeding twenty-one years, at 
a beneficial rent granted without fine or premium, to commence at not less than 
three calendar months from the date thereof, and to any incorporeal right 
acquired otherwise than by deed subsequent to the original entry, and shall be 
subject to the 'estate, right, or interest therein of any person whose estate, right, 
or interest has been attempted to be transferred by forgery upon the Index, 
and to the estate, right, or interest therein of any person who has executed any 
transfer thereon during his legal incapacity, or within six months after he has 
been duly adjudged a bankrupt or declared an insolvent ; and subject thereto 
every person in whose name such lands stand in the said Index shall hold the 
same free from all estates, rights, interests, or claims thereon whatsoever not 
mentioned in the description thereof on the Register, either of Her Majesty, 
Her heirs and successors, or of any person or persons whomsoever, other than 
claims arising in consequence of any act done or instrument executed by him- 
self, or by any person of whom he is the personal representative, notwith- 
standing he has direct notice at the time of the completion of such transfer 
of any estatCj 
aforesaid. 



right, interest, or claim from which such lands are so freed as 



Transfer by 
assignees. 



IX. — The assignees of any bankrupt in England or Ireland, or the trustees 
of any bankrupt in Scotland, or the assignees of any insolvent debtor, may 
deliver at the said Register Office a statement in writing under their hands, 
requesting that any lands therein mentioned standing upon the Index of Trans- 
fers in the name of the bankrupt or insolvent, either alone or jointly with any 
other person, may be transferred thereon into their names, either solely or jointly 
with such other person as the case may he ; and thereupon, and upon a decla- 
ration by such assignees or trustees that to the best of their belief such bank- 
rupt or insolvent is entitled to such lands beneficially and not as a trustee, the 
Registrar shall transfer such lands upon the Index of Transfers into the names 
of such assignees or trustees solely or jointly with such other person as the case 
may be, and shall make such transfer in the third Form contained in the Second 
Schedule hereto : Provided always, that such transfer shall not affect the right 
or interest of any person other than the said bankrupt or insolvent, and the 
assignees or trustees shall be subject to all the same restrictions with respect to 
any subsequent transfer of the land that the bankrupt or insolvent would have 
been subject to. 

Transfer to a new ^- — ^^Y P^^son or persons in whose name or names any lands stand upon 

head. the Index of Transfers may deliver at the said Register Office a statement in 
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writing, signed by him or them, requesting that such lands, or any of them, Mr. Headlam. 

described in the manner required by the First Schedule hereto, may be trans- 

ferred to any other head on the said Index in their names : and thereupon the 
said Registrar, subject to the provisions herein contained, shall transfer the lands 
to which the application relates into the same name or names under a new head 
upon the said Index, formed by reference to the descriptions dehvered at the 
said office, in conformity with such application, and shall make such transfer in 
the first Form contained in the Second Schedule hereto. 

XI. — Whenever any person or any of the persons in whose name or names Transfersondeath. 
any lands stand upon the Index shall die, the person or persons in whom, either 
by survivorship or by representation, such lands uner the provisions of this 
Act devolve, may deliver at the said Register Office a statement in writing, 
signed by him or them, requesting that such lands may be transferred into his 
or their name or names upon the said Index : and thereupon the said Registrar, 
on satisfactory proof being adduced of the death of the person or persons who 
have so died, shall, subject to the right of any inhibition of any person claiming, 
by devise or descent, and other provisions herein contained, transfer such lands 
on the said Index, under the head under which they stand, into the name or 
names of the person or persons making such application, and shall make such 
transfer in the second Form contained in the .Second Schedule hereto. 

XII. — Every transfer made by the said Registrar under the order of the EflPect of Transfers 
Court of Chancery, under Section VII., into the name or names of any person by order of Court 
other than the Accountant-General, shall have the same effect as a transfer ° '-'"^-ncery. 
under Section II., duly executed by the person in whose name any land stands ; 
and every transfer made under the order of the Court of Chancery into the 
name of the Accountant-General shall vesc in him and his successors for the 
time being all the estates, rights, and powers concerning the land incident to a 
transfer duly executed under the provisions herein-before contained. 

XIII. — Every transfer relating to all the land comprised under one head on Mode of entering 
the Index shall be entered under that head, and every transfer relating to part Transfers, 
only of the land comprised under a. head on the Index shall be entered under a 
new head. 

XIV. — Whenever any lands forming part of any head on the Index of 
Transfers are transferred to another head thereon, and no transfer is made of 
the remainder of such lands to any other "head on the said Index by the direc- 
tion of the person or persons in whose names the lands stand, the said Registrar 
shall transfer the remainder of such lands to a new head upon the said Index 
comprising such lauds only, and formed in the manner deemed most convenient 
by the Registrar. 

XV Every person to whom any lands have been transferred upon the Right of action for 

Index of Transfers shall have an action on the case against the person or mis-statements. 
persons on whose application such lands were originally placed thereon, his or 
their heirs, executors, or administrators, for any material error or omission in 
the statement hereby required to be delivered at the said office on the occasion 
of the original entry or transfer thereof. 

(For facilitating the execution of Entries or Transfers upon the Index of 

Transfers, and reference thereto.) 

XVI. — Any person may appoint an attorney or attorneys to execute for Execution of entry 
him any entry or transfer of lands under this Act ; and the execution of an °r Transfer by 
entry or transfer by an attorney or attorneys appointed under a power of ^**°™^7- 
attorney, in conformity with any regulations for the purpose then in force 
under this Act, shall have the same effect as an execution of such entry or 
transfer by the person himself -would have had. 

XVII. — The said Registrar shall be a perpetual Commissioner for taking tlie Registrar to be 
acknowledgments of married women to deeds executed bv them under the Act Commissioner for 
passed in the fourth year of His Majesty King William IV., intituled " An Act S^^ent 0?°"^" 
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execution of 
transfers by 
married women. 



for the Abolition of Fines and Recoveries, and the Substitution of more simple 
Modes of Assurance ;" and an entry or transfer upon the Index shall be taken 
to be deeds within the meaning of the said Act : and the provisions of the said 
Act shall apply to all such entries or transfers. And a transfer acknowledged 
upon the said Index by any married woman, and a transfer executed thereon 
by the person or persons duly appointed her attorney or attorneys by a power 
of attorney so acknowledged, shall be as effectual to pass all the estate, right, or 
interest of the married woman by whom the same is executed in the lands to 
which the same relates as if she had been then unmarried. 



Power to require 
inhibitions to be 
entered. 



XVIII. — After the entry of any lands upon the Register, it shall be lawful 
for any person acquiring any interest in or charge upon such lands, either in his 
own right or as trustee for another, to deliver a requisition in writing under his 
hand at the Register Office requiring an inhibition to be entered in the Index of 
Transfers prohibiting any transfer of such lands without notice being first given 
by the Registrar to him, or some person on his behalf, at some place therein 
mentioned within the United Kingdom of Great Britain and Ireland, and from 
time to time, by writing under his hand, to vary the place so appointed. Every 
such requisition shall specify the lands to which the same relates by the descrip- 
tion thereof upon the Register, and shall state the persons in whose names all 
the land is entered, and shall be supported by an affidavit describing the nature 
of the instrument under which the claim is made, and containing a declaration 
by the deponent that he believes himself to be interested in the land under 
such instrument. 



Power to enter a 
deed. 



XIX. — The Attorney- General for the time being may, on the ground of 
any inquisition, obligation, or speciality to Her Majesty, Her heirs or successors, 
deliver at the said Register Office a writing, under his hand, requiring an inhi- 
bition to be entered prohibiting the transfer of any lands described by reference 
to the entry thereof in the names of the persons in whom they stand. 

XX. — On the receipt of any such requisition, the Registrar shall, in the 
manner and place deemed by him to be most convenient for reference, make a 
note stating the names of the persons by whom such requisition is made, and 
the material particulars thereof, and shall not permit any transfer of the lands 
afiected by the inhibition to be made whilst the same continues in force. 

XXI. — Any person in whose n^me any land stands upon the register may 
deliver at the Register Office a writing under his hand requiring the Registrar 
to cancel any inhibition that has been entered ; and the Registrar, within two 
days after such delivery, shall cause a notice to the person in whose name the 
requisition was entered to be served upon him, or to be left at the place men- 
tioned in the requisition, stating that on the expiration of thirty days after the 
day on which the notice is so served or left the inhibition will be cancelled, 
unless an order of the Court of Chancery restraining the cancelling is served at 
the office within that time ; and at the expiration of the time mentioned in such 
notice, if no order to that effect has been served, the Registrar shall cancel the 
inhibition by writing across the entry thereof the word " cancelled," and affixing 
his signature thereto and the date. 

XXII.— Any person on whose requisition an inhibition has been entered 
concerning any registered land, or any person claiming under him, may apply to 
the Court of Chancery, by petition in a summary way, for an order to restrain 
the Registrar from cancelling the entry of such inhibition, and serve such 
petition on the person in whose name the land is registered, and thereupon the 
Judge may discharge such petition, or allow the same to stand over for further 
evidence, or make such order thereon and award such costs of the application 
as seem to him just. 

XXIII. — Whensoever any deed, will, or other instrument concerning any 
land entered upon the Register shall have been executed after the date of the 
entry, and shall have come into operation, it shall be lawful for the person in 
whose name the land stands to deliver a copy of such instrument to the 



APPENDIX, PART A. 139 

instrument to the Registrar, to be filed in the said office, with a notice to the Mr. Headlam. 

Registrar that no transfer of the lands is to be effected unless he is satisfied 

that the same is made with the consent of all the persons interested for the 
time being under such instrument, or with the consent of any specified indi- 
viduals or class of persons interested thereunder ; and it shall be the duty of 
the Registrar to comply with the requisitions of such notice, but he shall not 
be liable for any error or omission in so doing, unless the same be fraudulent 
or wilful, nor shall the rights incident to any transfer, as hereintofore provided, 
be in any manner affected by the deposit of any such instrument : Provided 
always, that nothing in this section contained shall prevent any person 
interested under such instrument entering an inhibition with respect to the 
transfer of such lands should he so think fit. 

XXIV. — The entry upon the Registrar of any lands under the provisions right to create 
hereintofore contained shall not affect the power of any person interested therein legal or equitable 
to create or limit any estate, legal or equitable, by deed or will or otherwise, in estates in lands, 
such lands, nor alter the incidents of any such estate, at law or in equity, during 
the continuance thereof: Provided that every such estate shall be subject to the 
power of transfer hereby given to the persons in whose name the lands stand 
upon the Register, and that every such transfer shall operate as a complete 
revocation of every estate so created or limited. 

~.riTiT A 11 ,■ 1 1 i • 1-1 As to incorporeal 

XXV. — Any person wrio becomes entitled to any mcorporeal right or rights. 

easement other than an annuity or rentcharge, after the entry of any lands 

under any instrument executed after such entry by the persons in whose names 

the lands stand on the Register, may produce such deed, and deposit the same 

or a copy thereof at the office, and thereupon the Registrar, if satisfied as to 

such execution, shall signify upon the description of such lands the existence 

of such right or easement, and every transferee shall hold the same subject 

to the rights created by such deed and entered on such description. 

(As to the Stamp Duty upon entries and transfers on the Index of Transfers.) 

XXVI. — Every entry of any lands on the Index of Transfers, and every 
transfer therein made in form contained in the Second Schedule hereto, other 
than a transfer made without valuable consideration to an heir, devisee, or 
personal representative of any deceased person, or upon any devolution of 
interest by suvivorship, shall pay stamp duty as a conveyance in fee-simple 
of the lands comprised therein, and the said Registrar shall not permit any 
entry or transfer to be executed until the duty (if any) payable thereon has 
been paid ; and the said Registrar shall sign upon, or in the margin of, every 
entry or transfer liable to pay stamp duty, a receipt for the duty paid in 
respect thereof; and upon, or in the margin of every transfer exempt from 
stamp duty, a declaration that the same is exempt fi'om stamp duty : and 
every entry or transfer whereon, or in the margin whereof, such receipt or 
declaration is so signed, shall be receivable in evidence without any stamp 
being affixed thereto. 

XXVII. — The said Registrar shall account for all moneys received by him 
for stamp duty, under the provisions herein contained, to the Commissioners 
of Inland Revenue, and pay over all such moneys in such manner and at such 
times as they appoint. 

XXVIII. — The entry of any lands in the Index of Transfers, under the 
First Section, and all transfers made in any form contained in the Third 
Schedule hereto, and all statements and requisitions hereby required to be 
delivered at the said Register Office for the purposes of this Act, and all copies 
or extracts hereby authorized to be made, and all certificates hereby authorized 
to be given, shall be free from stamp duty. 
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SCHEDULES REFERRED TO IN THE FOREGOING ACT. 

SCHEDLEUE I. 

Forms of Entry and of Transfers producing a Change of Ownership upon the 

Index of Transfers : 

1. Form of Entry in name of owner : 

I (or we), [insert name and. addition of each person by whom the appli- 
cation for the entry is made] hereby declare that I (or we) desire 
to have the lands comprised in the description referred to above, 
entered upon the Index of Transfers of Lands in my (or our) name 
(or names). 

Signatures (Seal.) 

Witness to execution, 
Date of last signature, 

Reference to instruments (if any) showing previous title deposited in the 
said Register Office, 

2. Form of Entry on Sale or Conveyance : 

I (or we), [insert names and additions of the persons in whose application 
the entry is made] in consideration of the sum of £ 
paid to me (or us) by , 

[insert names and additions of the persons by whom the consideration 
is to be paid] hereby grant the lands comprised in the description 
referred to above, to [insert names 

and additions of the persons in whose names the transfer is made] . 

Signatures (Seal.) 

Witness to execution. 
Date of last signature. 

Reference to instruments (if any) showing previous title deposited in the 
Register Office. 

3. Ordinary Form of subsequent Transfer : 

I (or we), [insert names and additions of the persons in whose names 
the hereditaments stand] in consideration of £ paid to me 

(or us) by [insert names and additions of the persons by whom 
the consideration is paid] hereby transfer the lands comprised in 
the description referred to above, to [insert names and additions of 
the persons in whose names the transfer is made]. 

Signatures (Seal.) 

Witness to execution, 

Date of last signature. 

4. Form of Transfer by Registrar under order of the Court of Chancery 

into the names of any persons other than the Accountant- 
General : 

I., A. B., Registrar of Lands, in pursuance of an order of the High 
Court of Chancery, dated the day of , 

whereof a copy, so far as concerns the lands forming this head, 
is contained in [insert No. of Reference to the order] hereby 
transfer the lands comprised in the description referred to above. 
[Insert names and additions of the persons into whose names the 
transfer is ordered to be made.] 

Signature (Seal of Office.) 

Witness to execution. 
Date of execution. 
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5. Form of Transfer by Registrar under order of the Court of Chancery into Mr.Headlam 
the name of the Accountant-Ci eneral : 

I, A. B., Registrar of Lands, in pursuance of an order of the High Court of 
Chancery, dated the day , whereof a copy, 

so far as concerns the lands forming this head, is contained in [insert 
No. of Reference to the order], hereby transfer the lands comprised in 
the description referred to above, to the Accountant- General for the time 
being of the said Court. 



Signature (Seal of OfBce.) 



Witness to Execution, 
Date of Execution, 



Schedule II. 

Forms of Transfer not producing a Change of Ownership on the Index of 
Transfers :— 

1. Transfer of hereditaments to a new head, on the application of the persons 
in whose names they stand : 

1. A. B., Registrar of Lands, hereby transfer the lands comprised in the 

description. No. , [insert reference to description of the lands 

transferred] into the name (or names) of [insert names and additions of 
the persons in whose names the hereditaments stand] on his (her or 
their) application. 

Witness to Signature 

Date of Signature 

2. Transfer on the application of survivor or executors into their names : 

I, A. B., Registrar of Lands, hereby transfer the lands comprised in the 
description referred to above into the name (or names) of [insert names 
and additions of the persons into whose names the transfer is made], on 
his (her or their) application as the [insert statement of the character in 
which the application is made]. 

Witness to Signature 

Signature 

Date of Signature 

Reference to evidence of deaths adduced on the occasion of the transfer. 

3. Transfer on the application of assignees or trustees of a bankrupt: 

I, A. B., Registrar of Lands, on the application of [insert names and additions 
of the assignees or trustees], the assignees (or trustees, assignee or 
trustee) of [insert names and additions of the bankrupt or insolvent], 
appointed by an order of the [insert the court by which the order is 
made and the date], whereof a copy is contained in [insert reference to 
the order], hereby transfer the lands comprised in the description 
referred to above, into the names (or name) of the said [insert names of 
the persons into whose names the transfer is made]. 

Witness to Signature Signature 

Date of Signature 
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Sketches of Bills by Mr. W. D. Lewis. 
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No. 1. — Sketch of a Bill to simplify the Title to Real Property in England, and generally 

to amend the Law relating thereto - - - - - -142 

No. 2. — Sketch of a Bill to facilitate the Transfer of Landed Property in England, and to 

establish a Register of the Title to such Property - - - - 158 



No. 1.— Sketcli of a Bill to simplify the Title to Real 
Property in England, and generally to amend 
tlie Law relating thereto. — By Mr. W. D. Lewis. 



\For convenience, and so as to avoid confusion in reference to the different state of the law in the two 
countries, the Bill is confined to England, hut the scheme of it will he equally and even more 
readily applicable to Ireland.^ 



Interpretation 
clause. 



Short title. 



Commencement 
of Act. 



Act not to apply 
to copyholds. 



Uses and certain 
other technical 
modes of creating 
estates dispensed 
with, and certain 
limitations now 



Be it enacted by the Queen's most Excellent Majesty, by and with the 
advice and consent of the Loi'ds spiritual and temporal, and Commons, in this 
present Parliament assembled^ and by the authority of the same, as follows : 

I. That in the construction of this Act the following words and expressions 
shall have the several meanings hereby assigned to them, unless there be 
something either in the subject or context repugnant to such construction ; that 
is to say, 

Words importing the singular number only shall include the plural number, 

and words importing the plural number shall include the singular number. 
Words importing the masculine gender only shall include females : 
The word " lands" shall extend to manors, advowsons, messuages, lands, 

rents, and hereditaments, whether corporeal or incorporeal, and to any 

undivided share thereof: 
The word " limitation" shall extend to any clause, provision, matter, or 

words in an instrument by which any person is or may become entitled to 

or interested in lands, or the possession or enjoyment thereof, or the rents 

and profits thereof: 
The word " power" shall extend to and include an authority, whether at the 

Common Law, or by Act of Parliament, or hy way of use. 

II. In citing this Act in other Acts of Parliament, and in legal instruments, 
it shall be sufficient to use the expression " The Title to Real Property 4ct 
1856." 

III. This Act shall come into operation, except where it is herein otherwise 
expressly provided, on the day of one thousand 
eight hundred and fifty-six. 

IV. This Act shall not, except where it is herein otherwise expressly pro- 
vided, extend or apply to lands of copyhold tenure, or any copyhold estate, 
interest, or right therein ; but nevertheless this Act shall extend 'and apply to 
such lands of copyhold tenure as from time to time may be enfranchised, or 
may cease to be demisable by copy of court roll from and after the enfran- 
chisement^ thereof, or from and after the time of the same ceasing to be demisable 
as aforesaid. 

V. After the commencement of this Act, all such estates, interests, rights, and 
powers, as now can only be limited or created or made to arise in or concerning 
lands in or by any deed, will, or other instrument, under or by the effect or 
operation of the statute concerning uses passed in the twenty-seventh year of Kino- 
Henry the Eighth, chapter ten, or by will, as or by way of an executory devise 
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• 
or executory bequest, or under any law or rule concerning executory devises or Mr. Lewis. 
bequests, may, severally, if and when it shall be thought fit, be limited -; — 

or created and made to arise as legal estates, interests, rights, and powers of or °°^y 'P^^ ^^ "V^^ 
concerning the lands which may be the subject thereof, either by deed or will, b^^deed™ 
without the employment or intervention of any form of use or executory devise 
or bequest, and without regard to any form of limitation or mode of creation 
which may now be requisite or proper at law for the effectual limitation of uses 
or the effectual creation of executory devises or bequests ; and all and every 
clauses, limitations, forms, and provisions limiting or creating or purporting to 
limit or create any estates, interests, rights, or powers of the kinds or descrip- 
tions aforesaid, shall, whether in a deed or will, create or have the effect of 
creating the same rights, interests, and powers, at law as well as in equity, 
as the same would before the passing of this Act have created respectively, 
according to the nature thereof, if the same respectively had been limited or 
created or made to arise under the provisions of the said statute, or by way of 
use, or by way of executory devise or bequest, as the case may be ; and all and 
every such estates, interests, rights, and powers shall, when so created, limited, 
or made to arise, be cognizable by the courts of law accordingly : provided 
alwaj'-s, that no person shall, by virtue of this Act, by any instrument to take 
effect in his lifetime, limit or create or cause to arise any such estate, interest, 
right, or power as aforesaid in or concerning any lands, unless such instrument 
shall be a deed, whether, for the limitation or creation of any such estate, 
interest, right, or power, according to its present nature or quality, a deed 
would or would not now be requisite. 

VI. The provisions of the statute passed in the twenty-seventh year of King Statute of Enrol- 
Henry the Eighth, chapter sixteen, shall be and the same are hereby repealed, ments repealed, 
save as to all estates, titles, rights, or powers which shall have been limited or 

created or made to arise, or expressed to be limited or created, as to any lands, 
before the commencement of this Act. 

VII. No limitation of a use, or of an estate, interest, or power by way of Imperfect limita- 
use, or in the form or after the manner of a use, contained or appearing or *i°''f °^j^^^v/i 
purporting to be contained in any deed or instrument made either before or [®° hi*ce7tain 
after the passing of this Act, nor any appointment in pursuance of any such cases. 
power, shall be inoperative or fail of effect, or be deemed to be void or 
ineffectual at law, by reason or in consequence of there not being in, by, 

or under such deed or instrument any seisin to serve or feed such use or 
limitation or intended limitation, or by reason or in consequence of there being 
only a defective or insufficient or imperfect seisin ; but every such limitation or 
intended limitation and use shall operate and take effect, and be deemed to 
have operated and taken eflFect, to the same extent and in the same manner, as 
to the lands forming the subject thereof, to all intents and purposes as the 
same would or might operate or take effect, or would or might have operated or 
taken eflFect, as to such lands, if there had been in, by, or under such deed 
or instrument such a seisin to serve or feed such limitation or intended limita- 
tion or use as is required in that behalf by the said statute of the twenty- 
seventh year of Henry the Eighth, chapter ten, or any rule or rules of the 
courts of law relating thereto or to uses ; and all the provisions of the said last- 
mentioned statute to the contrary thereof shall be and are hereby repealed : 
provided always, that nothing in this clause contained shall disturb or affect 
the possession or enjoyment of any lands by any person who before the passing 
of this Act shall have become entitled to and shall have obtained the possession 
or enjoyment thereof by reason or in consequence of any such failure or 
invalidity at law as aforesaid of any such limitation, estate, interest, or power as 
in this clause mentioned, and by reason or in consequence of such limitation, 
estate, interest, or power not being supportable or enforceable in equity for 
want of a valuable consideration or otherwise. 

VIII. Every estate, interest, or limitation which before the passing of this Certain rules of 
Act shall have been or shall have been expressed to be limited, created, or ^^^^^} *?"S"i "i 
made to take eflfect or arise, or which hereafter shall be or shall be expressed or estates abrogated, 
intended to be limited, created, or made to take effect or arise in or of any 

lands, shall be and shall be deemed and taken to have been valid and effectual 
at law as well as in equity, and shall be and be deemed to have been cognizable 

U 3 



I44i 



APPENDIX, PART B. (No. 1.) 



Mr. Lewis. 



Remainders in 
certain cases ren- 
dered valid, not- 
Avithstanding 
defects in particu- 
lar or preceding 
estates. 



in courts of law as well as in courts of equity, notwithstanding the circumstance 
of any such estate, interest, or limitation being or having been an estate or 
interest or limitation of freehold created or limited or attempted to be created 
or limited by deed otherwise than by way of use, to commence or take effect at 
a future day, and without the intervention of a precedent or particular estate 
in the lands forming the subject of such estate, interest, or limitation, and also 
notwithstanding the circumstance of any such estate, interest, or limitation 
being or having been limited, created, or made to take effect or arise, or 
expressed or attempted to be limited, created, or made to arise, by deed as a 
remainder or by way of remainder out of or in a term of years or estate for 
years in lands after or expectant upon a precedent or particular or limited 
estate or interest out of or in such term or estate, and also notwithstanding the 
circumstance of any such estate, interest, or limitation being or having been 
limited, created, or made to arise or take effect, or expressed or attempted to be 
limited, created, or made to arise or take effect, by deed otherwise than by way 
of use upon or after or in derogation of a fee or an estate in fee or limitation 
of the fee of the lands forming the subject of such estate, interest, or limitation, 
and also notwithstanding the circumstance of any such estate, interest, or 
limitation being or having been limited or expressed or attempted to be limited 
by deed otherwise than by way of use to arise on a contingency or event which 
in case it should happen would operate to abridge or determine or derogate 
from a precedent estate or the particular estate in the lands forming the subject 
of such estate, interest, or limitation, and also notwithstanding the circumstance 
of any such estate, interest, or limitation being or having been limited or 
expressed or attempted to be limited to arise or take effect on an improbable 
contingency, or on a contingency the possibility or probability of which would 
or might before the passing of this Act have been considered not to be within 
legal expectation or legal contemplation, or not within legal possibility, but all 
and every such estates, interests, and limitations as in this clause mentioned 
shall in such respective cases as aforesaid take effect or be deemed to have 
taken effect or to have been capable of taking effect in the same manner and to 
the same extent as if no rule of law, or of the common law, or of tenure, had 
existed or had been deemed to exist by virtue whereof any such circumstances 
or circumstance as in this clause mentioned did or might or could in such 
respective cases as aforesaid prejudice or affect the validity at law of such 
respective estates, interests, or limitations, or attempted estates, interests, or 
limitations, or any of them : provided always, that nothing in this clause 
contained shall disturb or affect the possession or enjoyment of any land by any 
person who before the passing of this Act shall have become entitled to and 
shall have obtained the possession or enjoyment thereof by reason or in 
consequence of any such failure or invalidity at law as aforesaid of any such 
limitation, estate, interest, or power as in this clause mentioned, and by reason 
or in consequence of such limitation, estate, interest, or power not being 
supportable or enforceable in equity for want of a valuable consideration, or 
otherwise. 

IX. No remainder, or limitation by way of remainder, nor future estate or 
limitation of or in lands, whether already or hereafter to he limited or created, 
which at the time of the commencement of this Act shall not have become 
actually void and incapable of taking effect by reason or in consequence of any 
rule of law or tenure relating to any of the matters or circumstances next 
herein-after mentioned, shall after the commencement of this Act become void 
or fail of taking effect, although arising under or contained or limited or intended 
to be limited in any instrument made before the passing of this Act, by reason 
or in consequence of such remainder, limitation, or estate being or becoming a 
contingent remainder of the freehold expectant on the determination of a term 
of years or a particular estate for years, or expectant only or merely on the 
determination of a term of years or particular estate for years, or by reason or 
or in consequence of there being an interval between the determination or 
appointed time of the determination of the precedent or particular estate and 
the commencement or taking effect or appointed time of the commencement or 
taking eflFect of such remainder, limitation, or estate, or by reason or in con- 
sequence of the precedent or particular estate determining or expiring before 
the happening of the contingency or of the event or the arrival of the time on 
or at which any such remainder, limitation, or estate was or is limited or made 
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to take effect, or by reason or in consequence of such remainder, limitation, or Mr. Lewis. 

estate not being ready to vest at the time of the determination of the precedent 

or particular estate. 

X. Provided always, that nothing herein contained shall in any manner or to Rule against per- 
any extent or in any respect whatsoever alter, prejudice, or affect the rule petuities not to be 
against perpetuities, or any rules respecting remoteness in point of time in ^ ^^ ® • 
limitations of lands. 

XI. After the commencement of this Act, any person who by virtue of any Equitable owner 
express trust concerning lands, whether created before or after the passing of iii ^^e may convey 
this Act, shall be entitled to or shall have full power over the entire equitable ^^gted in hfs^*^ 
and beneficial interest in the fee simple of such lands or in such other estate trustee. 
therein as by the instrument creating such trust was vested in the trustee 

therein named, shall have full power to convey or dispose of the legal fee simple 
or the legal estate in fee simple of the sam e lands or other such estate as afore- 
said in such lands or any part thereof, to such person or persons and in such 
manner as he or they shall think fit ; and the concurrence of the trustee of such 
legal estate, or the person in whom such legal estate shall or may be for the 
time being vested, shall not be necessary in any such conveyance or disposition, 
but such conveyance or disposition shall, as to such lands or any part thereof 
and such legal estate, have the same operation and effect to all intents and 
purposes whatsoever as if such trustee or person had made and executed or 
concurred in making and executing the same, and the trust which previously 
may have effected such lands by virtue of such instrument as aforesaid, or 
which may have been attached to the legal estate so vested in such trustee or 
person as aforesaid, shall upon the execution of such conveyance or disposition 
be and become extinguished : provided always, that if in any such case any 
costs or expenses shall at the time of any such conveyance or disposition being 
made be due or payable to such trustee or person on account or in respect of 
the trust estate, which previously to such conveyance or disposition was vested 
in such trustee or person, or any act, matter, or thing arising out of or relating 
to the trust affecting the same, then and in every such case the person or persons 
making such conveyance or disposition shall be deemed to be liable to pay such 
costs and expenses, and shall, upon demand, pay the amount of such costs and 
expenses to such trustee or person (the same to be taxed by one of the Taxing 
Masters of the High Court of Chancery, upon an order to be obtained in a 
summary way by such trustee or person, or by the person or persons making 
such conveyance or disposition) ; and such taxed costs shall be recoverable in 
an action at law at the suit of such trustee or person to whom the same shall 
be due. 

XII. In the case of any such convej^ance or disposition being made as in the Such trustee to 
said last clause mentioned, the trustee or person whose estate shall so have deliver up the 
been conveyed or disposed of as in the same clause mentioned shall forthwith, ^^^^^' on demand, 
upon demand made thereof by the person making such conveyance or disposi- 
tion, deliver to the same person, or to such other person as he shall direct, 

all and every the title deeds, muniments, and writings (if any) relating to or 
concerning the lands which or the legal estate wherein shall so have been 
conveyed or disposed of, or relating to or concerning the trust which previously 
to such conveyance or disposition affected the same lands or any of them : 
provided always, that if any costs or expenses as aforesaid shall be due or 
payable to the trustee or person whose estate shall so have been conveyed 
or disposed of as aforesaid, then he shall not be bound to deliver up the said 
deeds, muniments, and writings as aforesaid until such costs and expenses, 
or the taxed amount thereof, shall have been paid. 

XIII. It shall not be necessary, for the purpose of making an effectual Not necessary to 
conveyance, under the eleventh section of this Act, to state or mention in ^^g^^rustel ° ^^ 
such conveyance the name of the person in whom the legal estate proposed 

to be conveyed thereby is vested at the time of such conveyance, or would if 
such conveyance were not made be vested, or to ascertain or inquire who has 
such legal estate, or what has become thereof. 

XIV. The power given by the eleventh section of this Act may be exercised ^."stg™*^*'^® 
in the case as well of an implied or constructive trust as in the case of an 

express trust, whenever in any such case of an implied or constructive trust 
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Mr. Lewis. there shall be or shall have been an order of a court of equity declaring or 

giving effect to such trust, or an order which, under the provisions of the 

Trustee Act, 1850, is to be deemed to have the effect of creating or declaring a 
trust, or attaching a trust upon any person. 

XV. In any case in which priority or protection might but for this Act have 
been given or allowed in equity to or obtained in equity by or for or in respect 
of any estate or interest in lands by reason or on the ground of such estate or 
interest being protected by or tacked to any legal or other estate or interest in 
such lands, or by reason or on the ground of any conveyance or assignment 
being made or obtained of such legal or other estate in trust for or for the 
benefit of or to the intent to protect the owner of any estate or interest in such 
lands, no such priority or protection shall after the commencement of this Act 
be so given or allowed to or obtained by or for or in respect of any estate 
or interest in lands, and full effect shall be given in every court of equity 
to this present provision, although the party claiming such priority or pro- 
tection as aforesaid shall claim as a purchaser for valuable consideration and 
without notice ; and after the commencement of this Act, priority in equity 
as between two or more equitable interests in other respects equal, in any 
lands, shall be given or allowed to or in respect of such one of the same 
interests as was first in point of time created, or first in point of time arose. 

XVI. Provided always, that if any person who may have the legal estate of 
lands by way of mortgage or as a security for money shall, while having such 
mortgage or security, advance more money, or a further sum to the same 
person by whom such mortgage or security was made, upon the security of a 
further charge or mortgage of or security upon the same lands or any part thereof, 
then such further charge, mortgage, or security shall have the same priority 
in respect to the lands expressed to be comprised therein as such first mortgage 
or security, unless at the time of the said person advancing such further sum 
he shall have received a notice in writing of some mortgage, charge, security, 
or other dealing affecting such lands to or in favour of some other person : 
provided also, that if any person who has the legal estate of lands by way of 
mortgage, or as a security for money, shall advance to another person having 
a subsequent mortgage or security upon the same lands or any part thereof 
the amount due upon such subsequent mortgage or security, and"^ shall take to 
himself, or to a trustee for him, a transfer of such subsequent mortgage or 
security, then, as to the lands expressed to be comprised in such subsequent 
mortgage or security, such subsequent mortgage or security shall have the 
same priority as such first mortgage or security, unless the said person at the 
time of his paying the amount due upon such subsequent mortgage or security 
shall have received a notice in writing of some mortgage, charge, security, or 
other dealing affecting such lands to or in favour of some other person prior in 
date to such subsequent mortgage or security. 

The doctrine of XVII. The notice in writing required by the terms of the said sixteenth 

notice. section shall be a notice signed by the person to whom or in whose favour the 

mortgage, charge, security, or other dealing mentioned in such notice shall be 
made or effected, or his agent, and a court of equity shall not give effect to or 
recognize any other notice ; and the rules of equity in relation to notice 
shall not be held to apply to the cases in the said sixteenth section provided 
for, save in the form and to the extent by such section and this section 
allowed. 

The exercise of XVIII. No power in relation to lands, or the creation of estates therein or 

powers. charges thereon, shall be executed except by some instrument in writing which 

would be sufficient in law to pass the estate or interest, or create the charge 
intended to pass under or be created by the appointment, if the person 
executing the power were the actual owner of the lands being the subject of 
the power. 

The same. XIX. Where the grantor^ of a power shall have directed or authorized the 

same to be executed by an instrument not sufficient according to law to pass 
the estate by way of conveyance if the person executing the power were the 
actual owner, such power shall not on that account be void, but its execution 
shall be regulated and governed by the rule in the section lastly herein-before 
contained. 



The exercise of 
powers. 
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XX. Where the grantor of a power shall have directed any formalities to be Mr. Lewis. 
observed in the execution of the power in addition to or over and above those 
which would be sufficient in law to pass the estate if the donee of the power 
were the actual owner, the observance of such additional formalities shall not 
be necessary to a valid execution of the power, 

XXI. Every instrument executed by the grantee or donee of a power con- The same, 
veying an estate or creating a charge which such grantee or donee would have 

no right or power to convey or create except by virtue of such power granted 
or given to him, shall be deemed a valid execution of such power, though such 
power be not recited, mentioned, or referred to in the said instrument, and 
though the subject matter of such power be not specifically or expressly 
mentioned in the said instrument. 

XXII. Every instrument, except a will made in execution of a power, or in The same, 
fact operating as an execution of a power, and although the power may be a 

power of revocation only, shall be deemed a grant or conveyance within the 
meaning and subject to the provisions of this Act, and also of any Act to be 
passed for the registration of the ownership of lands. 

XXIII. No disposition by virtue of a power, or which might otherwise The same- 
operate as an execution of a power, shall be void in law or in equity on the 
ground that it is more extensive than was authorized by the power, but every 

estate or instrument so created, so far as the same may be embraced by the 
terms of the power, shall be valid. 

XXIV. The provisions herein-before contained with respect to powers shall The same, 
extend and apply to any execution of a power which shall be made and any 
instrument which shall be executed after the commencement of this Act, 
whether the instrument by which the power was created was made before or 

after the passing of this Act. 

XXV. When any conveyance, disposition, assurance, or charge of any lands Mortgages to be 

or of anv estate therein shall be made after the commencement of this Act as a '^'^^''g^^ merely, at 

• . -^ c c ^^ vi ii • /• 1- law as^well as m 

security tor money, or tor the purpose or with the view ot operating as a equity. 

security for the payment of money or a debt, or the repayment of a loan or 
advance, then, whether the same shall be made by way of mortgage, or shall be 
made to a trustee for the purpose of selling the lands, or otherwise upon trust 
for securing the debt, loan, or advance, such conveyance, disposition, assurance, 
or charge shall not be deemed or taken, either at law or in equity, to transfer of 
itself any estate in the lands therein mentioned, nor to transfer of itself the 
ownership or any ownership, either qualified cr otherwise, of or in the lands 
mentioned in such conveyance, disposition, assurance, or charge, nor shall the 
person to whom or in whose favour such conveyance, disposition, assurance, or 
charge shall be made, or any other person claiming under him as a mortgagee, 
or for his benefit, as a trustee or otherwise, be deemed, either at law or in 
equity, to be the owner or an owner, either qualified or otherwise, of such lands 
or any estate therein, nor shall the person making such conveyance, disposition, 
assurance, or charge be deemed by reason thereof, either at law or in equity, to 
have ceased to be owner of such lands or any part thereof, but, on the contrary, 
such conveyance, disposition, assurance, or charge shall, both at laAV and in 
equity, be construed and have effect only as a security for money, hypothe- 
cation, pledge, or charge of or on the lands mentioned therein, having incident 
thereto powers, but not any ownership or estate, otherwise than as herein-after 
mentioned, for enabling the lands pledged or charged to be made available for 
payment of the debt or repayment of the advance or loan for securing which 
such conveyance, disposition, assurance, or charge shall have been made. 

XXVI. Every mortgage, security for money, hypothecation, pledge, or Mortgages to have 
charge of or upon lands which shall be made or be effected or arise after the certain incidents, 
commencement of this Act shall, except where a contrary intention shall be 

stated in or shall appear from the instrument containing the same or under 
Avhich the same shall arise, be deemed and taken to include or comprise, in 
addition to such covenants, agreements, powers, and authorities as shall be 
expressly contained therein, such covenants, agreements, powers, and authorities 
as are mentioned in Schedule A. to this Act annexed. 

X 
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XXVII. Mortgages, securities for money, hypothecations, pledges, or 
charges of or upon lands, may be according to the form in Schedule B. to this 
Act annexed, or as near thereto as the circumstances of the case will admit, or 
by deed in any other form which may be thought fit. 

XXVIII. Upon payment, satisfaction, discharge, or extinguishment of the 
debt, loan, or advance to secure which any conveyance, disposition, or assurance 
by way of security for money, or any mortgage, pledge, hypothecation, or 
charge, shall be or before the passing of this Act shall have been made, and 
upon a memorandum or acknowledgment of such payment^ satisfaction, dis- 
charge or extinguishment being endorsed or written upon or at the foot of or 
on some part of the instrument containing such security, mortgage, pledge, 
hypothecation, or charge, and signed by the person to whom or in whose favour 
or for whose benefit the same shall be or shall have been made, or his executors, 
administrators, or assigns, such security, mortgage, pledge, hypothecation, or 
charge, and all the rights, powers, and authorities incident thereto, or expressly 
given or created for the purposes thereof, and all right and interest under any 
such conveyance, disposition, assurance, or charge made by way of security for 
money as aforesaid, shall be deemed and taken to be and to have become 
absolutely extinguished, without any re-conveyance or release of the lands 
comprised therein, and thereafter no estate, charge, right, power, or authority 
shall remain or be deemed or taken to remain in the mortgagee or other person 
to whom or in whose favour or for whose benefit such security, mortgage, 
pledge, hypothecation, or charge shall be or shall have been made, or any 
trustee for him, in, to, over, or in respect of the lands mentioned or comprised in 
such security, mortgage, pledge, hypothecation, or charge, or any part thereof. 

■ XXIX. No person who shall actually and without fraud pay a sum of money 
to a trustee, which the trustee is not expressly by the terms of his trust dis- 
abled from receiving, shall be responsible for the proper application of such 
money according to the trust, nor shall any right or title which would be 
derived by him from such trustee in consideration or as the consequence of 
such payment if there were no misapplication of such money, or if there were 
an express authority by the terms of the trust for the trustee to receive the 
same, be impeached or called in question in consequence of any misapplication 
by the trustee of the money so paid. 

XXX. It shall be lawful for any person entitled to or having an interest in 
lands subject to or affected by a pecuniary charge, or subject to or charged 
with the payment or provision of a sum of money, or subject to any other 
kind of liabilitj', which, according to the nature or object thereof, can or may 
be satisfied by payment or provision of a sum of money, when there shall be 
reasonable cause in that behalf to satisfy . such charge, and pay and discharge 
such sum of money, and discharge such hability, and to exonerate such lands 
from such charge, sum of money, or liability, by paying, and heshall accordingly 
be at liberty and is hereby authorized to pay, the amount of the charge, or the 
amount charged upon the said lands, or to which the same are liable, in any 
such case as before mentioned, into the Bank of England, to the credit of the 
Accountant General of the Court of Chancery, to be placed to his account 
there to the credit of the parties interested in such charge or sum of money 
(describing them, so far as the person acting upon this present power can do), 
subject to the control and disposition of the said court ; and upon such pay- 
ment or deposit of money as last aforesaid being made, the cashier of the bank 
shall give to the party paying in such money a receipt for such money, specify- 
ing therein for what and for whose use (described as aforesaid) the same shall 
have been received, and in respect of what lands (mentioning them shortly) the 
same shall have been paid in, and thereupon all the lands so charged or subject 
or liable or affected as before mentioned shall be or become absolutely freed, 
exonerated, and discharged of and from the charge, sum of money, or liability 
in discharge or satisfaction whereof such money shall have been paid or depo- 
sited as aforesaid, and, as against all parties entitled to or interested in such 
charge, sum of money, or liability, the person so acting upon this present 
power as aforesaid shall be entitled to the said lands, in the same manner as if 
such charge or liability had never existed, or such sum of money had never 
been payable thereout or charged .thereon : provided always, that this section 
shall not apply to money charged on land by way of mortgage. 
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XXXI. Upon the application by petition of any party making claim to the Mr. Lewis. 

money so paid or deposited as last aforesaid, or any part thereof, or to the 

charge in respect whereof the same shall have been so paid or deposited, or any ^J-^^^^^^ J ^q„j.^ 
part of such charge, or any interest in the same, the said Court of Chancery in to the persons 
England may in a summary way, as to such court shall seem fit, 'order such entitled, 
money to be laidout or invested in the pubhc funds, or may order distribution 

thereof, or payment of the dividends thereof, according to the respective rights, 
titles, or interests of the parties making claim to such money or charge or any 
part thereof, and may make such other order in the premises as to such court 
shall seem fit. 

XXXII. In all cases of monies deposited in the bank under the provisions Costs of applica- 
of the said thirtieth section, except where such monies shall have been so *^°°^- 
deposited without reasonable cause in that behalf, the costs of the investment 

of such monies in the public funds, and the costs of obtaining the proper order 
for such purpose, and the costs of the orders for the payment of the dividends 
and interest of the public funds in which such monies shall be invested, and for 
the payment out of court of the principal of such monies or funds, and of all 
proceedings relating thereto, shall be ordered to be paid either out of such 
monies or funds, or by the parties interested in or making claim to such monies 
or funds, or the dividends or interest thereof, in such manner as the Court of 
Chancery shall from time to time in that behalf think fit. 

XXXIII. The power in the said thirtieth section of this Act contained shall Eeversionary and 
or may be exercised in manner aforesaid, whether the charge so thereby autho- contingent 
rized to be satisfied as aforesaid be present or immediate, future or reversionary, 

certain or contingent, and where the same shall be a future or reversionary or 
contingent charge the interest or dividends of the money so paid or deposited, 
or of the funds upon which the same may be invested, shall, if there be no 
interest accruing in the meantime upon or in respect of such charge, be paid 
to the person paying or depositing such money as aforesaid, until the time 
when such charge would, if there had been no such payment or deposit as 
aforesaid, have become vested and payable in possession, or the time when 
interest would or might have accrued or become payable thereon to or in 
favour of the person entitled to or interested in such charge. 

XXXIV. It shall be lawful for any person who, under any settlement of any General power to 
lands, or any deed, will, or instrument under or by virtue of which any lands lease settled lands, 
shall stand limited to or in trust for any person by way of succession, shall be 

entitled to the possession or to the receipt of the rents and profits of any such 
lands for an estate for life or for any greater estate, either in his own right or 
in right of his wife, and also for any person entitled to the possession or to the 
receipt of the rents and profits of any unsettled estates as tenant by the courtesy 
or in dower or in right of a wife who is seised in fee, to demise the same or 
any part thereof from time to time for any term not exceeding twenty-one 
years in possession, unless the settlement, deed, will, or instrument shall contain 
an express declaration that it shall not be lawful for any such person to make 
such demise ; provided that every such demise be made by deed, and the best rent 
that can reasonably be obtained be thereby reserved, without any fine or other 
benefit in the nature of a fine, which rent shall be incident to the immediate 
reversion ; and provided that such demise be not made without impeachment 
of waste, and do contain a condition of re-entry on nonpayment within a time 
not less than twenty-eight days of the rent thereby reserved, and on non- 
observance of the covenants or conditions therein contained, and provided a 
counterpart of every deed of lease be made and executed by the lessee, of the 
execution of which counterpart a reference thereto in the lease shall be sufficient 
evidence ; but nevertheless this power shall not be exercised in the case of any 
lands subject to a settlement or instrument limiting interest in succession, 
wherein such settlement or instrument there shall be expressly stated an inten- 
tion that this power shall not be given or allowed, or shall not be exercised as 
to the lands comprised therein. 

XXXV. Ever J demise authorized by the last preceding section shall be valid The same. 
against the person granting the same, and all other persons entitled to estates 
subsequent to the estate of such person under or by virtue of the same settle- 
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General power to 
sell and exchange 
settled lands. 



ment, deed, will, or instrument, if the estates be settled, and in the case^ of 
unsettled estates, against all persons claiming through or under the wife or 
husband (as the case may be) of the person granting the same. 

XXXVI. Every settlement of lands which shall be made after the com- 
mencement of this Act, and every deed, will, or other instrument which shall 
be made after the commencement of this Act, under or by virtue of which any 
lands shall stand limited to or in trust for any persons by way of succession, 
shall be deemed and taken to imply and to contain by implication ( where a 
contrary intention shall not be expressly stated in such settlement, deed, will, 
or instrument), and in addition to the powers and provisions which may be 
expressed therein, a declaration or provision that it shall be lawful for the 
persons who shall be therein named trustees, and the survivor's and survivor of 
them, and the executors or administrators of such surviA'or, or the trustees or 
trustee who from time to time may be appointed in the said trustees room, 
during the life of the first tenant for life under such settlement, deed, will, or 
instrument, with his consent in writing, and after his decease, and during the 
life of the next tenant for life, with his consent in writing, and after the decease 
of the survivor of the tenants for life, from time to time and at all times during 
the minority or respective minorities of any child or children who by virtue of 
any of the limitations in the settlement, deed, instrument, or will shall be 
entitled to any estate of freehold or inheritance in possession of and in all or 
any part or parts of the lands, at the discretion and of the proper authority of 
them or him the said trustee or trustees for the time being, to dispose of and 
convey, either by way of absolute sale or in exchange for or in lieu of other 
lands to be situate somewhere in England or Wales, all or any part or parts of 
the said lands, and the inheritance thereof in fee simple, to any person or 
persons whomsoever, for such price or prices in money, or for such equivalent 
or recompence in lands, as to them or him the said trustees or trustee for the 
time being shall seem reasonable, and also to sell or dispose of any part or parts, 
parcel or parcels, slip or slips of the said lands and hereditaments to any railway 
or other public company authorized to purchase or take lands for the purposes 
of their undertaking ; and for the purpose of effecting such sales, dispositions, 
exchanges, or conveyances (but not for any other purpose), it shall be lawful 
for the said trustees or trustee for the time being, with such consent as afore- 
said, or of their or his own discretion or authority, as aforesaid, (as the case 
may be,) by any deed or deeds, instrument or instruments in writing, duly 
sealed and delivered by them or him, absolutely to revoke, d(;termine, and make 
void all and every or any of the uses, trusts, powers, and provisions in the 
settlement, deed, will, or instrument declared and expressed of and concerning 
the lands so proposed to be sold or conveyed in exchange as aforesaid, and by 



the same or any other deed or deeds, instrument or instruments in writing, 

, to limit, declare, direct, or appoint any use 
or interests, estate or estates of the said 



sealed and delivered in like manner, 
or uses, trust or trusts, interest 



hereditaments and premises, or any part or parts thereof, the uses of which 
shall be so revoked, which it shall be thought necessary or expedient to hmit, 
declare, direct, or appoint, in order to effectuate such sales, dispositions, ex- 
changes, and conveyances as aforesaid ; and also that upon any such exchange 
as aforesaid it shall be lawful for the said trustees or trustee for the time being 
to give or receive any sum or sums of money by way of equality of exchange 
or partition ; and also that upon payment of the money to arise by sale of the 
said lands or any part thereof, or so to be received for equality of exchange, it 
shall be lawful for the said trustees or trustee for tlie time being to give and sign 
receipts for the money for which the same shall be sold, or so to be received by 
them or him for equality of exchange as aforesaid, and that such receipts shall 
be sufficient discharges to the person or persons paying the same respectively 
for the money for which the same shall be so given, or for so much thereof as 
in such receipts shall be respectively acknowledged to be received, and that 
the person or persons paying the same respectively, and taking such receipt 
or receipts for the same respectively as aforesaid, shall not afterwards be answer- 
able or accountable for the loss, misapplication, or nonapplication, or be in 
anywise obliged to see to the application thereof or any part thereof respec- 
tively ; and a declaration, that when all or any part of the lands shall be sold 
for a valuable consideration in money, or any money shall be received for 
equality of exchange, under the said powers, the said trustees or trustee for 
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the time being do and shall with all convenient speed either apply such monies Mr. Lewis. 
in or towards satisfaction and discharge of any charges or incumbrances which 
may then affect the said lands or any of them, or any lands which may at 
any time be allotted or awarded under the powers of any inclosure or other Act 
of Parliament in lieu or in respect of any of the said lands, or do and shall lay 
out and invest the money to arise by such sale or sales or to be received for 
equality of exchange in the purchase of other lands, to be situate somewhere 
in England or Wales, held for a clear indefeasible estate of inheritance in fee 
simple in possession, or of lands of a leasehold or copyhold tenure, convenient 
to be held therewith or with the lands settled or so to be purchased or received 
in exchange as aforesaid, j^et so that during the life of any tenant for life in 
possession for the time being such purchase or purchases respectively be made 
with his consent, testified by some writing under his hand, and after the decease 
of the surviving tenant for life then with the consent in writing of the person 
or persons who under and by virtue of the limitations contained in the 
settlement, deed, will, or instrument would be for the time being in the actual 
possession of or entitled to the receipt of the rents and profits of the lands 
to be purchased as before mentioned, in case the same were then actually 
purchased, if such persons or person be of full age, but if such person or persons 
shall be under age, then at the discretion and of the proper authority of the 
said trustees or trustee for the time being ; and moreover, that the said trustees or 
trustee do and shall settle and assure, or cause to be settled and assured, as 
well the lands so to be purchased as the lands to be received by way of ex- 
change, to such and the same uses, upon such and the same trusts, and for 
such and the same intents and purposes, and with, under, and subject to such 
and the same powers, provisoes, agreements, and declarations as are in and by 
the settlement, deed, will, or instrument expressed and declared of and con- 
cerning such of the lands therein mentioned as shall be sold or exchanged, or 
as near thereto as the death of parties and other intervening accidents will then 
permit, yet so that if any of the lands so to be purchased shall be held by 
lease or leases for years the same shall not vest absolutely in any child or 
children who by virtue of the limitations may become tenant or tenants in tail 
of the lands settled, and who shall not attain the age of twenty-one }^ears ; and 
a declaration that if any of the lands so to be purchased as aforesaid shall be 
held by lease or leases for lives or for years proper provisions shall be inserted 
in the settlements so to be made thereof as aforesaid for renewing the same from 
time to time as occasion shall require, and that the fines, fees, and expenses 
of SiXij such renewals shall from time to time be defrayed with and out of the 
rents, issues, and profits of the premises so to be purchased, and of which such 
renewals are to be made respectively ; and a declaration, that until the money 
to arise by any sale or sales of the lands so made saleable or to be received for 
equality of exchange as before expressed shall be disposed of in the manner 
before mentioned, it shall be lawful for the said trustees or trustee for the time 
being, with such consent as last before is mentioned, or at their or his discretion, 
as the case may be, to lay out and invest the said sum or sums of money in their 
or his names or name in the parliamentary stocks or public funds of Great 
Britain, or at interest upon government or real securities in England or Wales, 
and to alter, vary, and transpose the said stocks, funds, and securities for or 
into other stocks, funds, and securities of the like nature, as occasion may 
require ; and a declaration, that the dividends, interest, and annual produce 
arising from the said stocks, funds, and securities shall be paid and applied to 
the person or persons and in the manner and to and for the intents and purposes 
to or for which the rents, issues, and profits of the said lands to be purchased 
therewith would be payable or applicable in case such purchase or purchases 
and settlement thereof as aforesaid were then actually made. 

XXXVII. Where it shall happen that there are more than one set of trustees General power to 
named in any such settlement, deed, will, or instrument, and where it shall ^^ *nd exchange 
not be therein stated or expressed which set of trustees may exercise the powers s^^l^'^ lands, 
herein-before given or attached by implication as to the lands comprised in such 
settlement, deed, will, or instrument, then such powers as aforesaid shall be 
exercisable and may be exercised by the trustees or set of trustees who shall 
be first named in the order of the parties at the commencement or in the 
exordium of such settlement, deed, will, or instrument. 
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Mr. Lewis. XXXVIII. The rules of law and equity which now affect the execution of 

„ "j any such powers as last herein-before mentioned, in cases where sucli powers 

sell^and exchange ^^^ expressly inserted in any such settement, deed, will, or instrument as afore- 
settled lands. said, shall be deemed and taken to be applicable according to the circumstances 

of each case to the execution of the powers herein-before given and attached 

by implication as aforesaid. 

XXXIX. No judgment which shall after the commencement of this Act 
be entered up or recovered for a sum of money against any person in any of 
Her Majesty's Courts of Record or other courts, and no decree or order for 
payment of money having the effect of such a judgment made upon or against 
any person after the commencement of this Act, shall have the effect of creating 
a general charge or lien upon all the lands of such person, or any other charge 
or lien upon any lands of such person than such as is not excluded by the 
provisions herein-after contained, that is to say, no such judgment, decree, or 
order shall bind, charge, or affect any lands of such person, after such lands 
shall have been conveyed or parted with by such person to or in favour of or 
to any trustee for a purchaser for valuable consideration and without fraud, 
unless, prior to the execution of such conveyance, process of execution or 
sequestration shall have issued upon such judgment, decree, or order against or 
in respect of the lands mentioned or comprised in such conveyance, or unless 
the judgment creditor or other the person entitled to enforce or interested in 
such judgment, decree, or order shall prior to the execution of such conveyance 
have registered, in respect of such judgment, decree, or order, in addition to 
the particulars required to be registered by the statutes of the second and 
third Victoria, chapter eleven, and eighteen and nineteen Victoria, chapter 
fifteen, a particular or description of or rererence to the lands mentioned or 
comprised in such conveyance as being the lands or part of the lands intended 
to be affected by such judgment, decree, or order ; and if at the time of such 
conveyance being made no such process of execution or sequestration shall have 
issued, and no such particular of or reference to such lands shall have been 
registered as aforesaid, then from and after the execution of such conveyance 
the lands comprised therein, or such of them as to which such particular or 
reference as aforesaid shall not have been registered, and the purchaser, shall 
be wholly freed and discharged from such judgment, decree, or order, and all 
lien, charge, claim, or demand by virtue or in consequence of the same ; and 
all rules of law and provisions of statutes to the contrary of this provision shall 
be and the same are hereby abrogated and repealed : provided always, that 
mortgagees shall not be deemed purchasers within the meaning of this clause. 

XL. After the commencement of the registration of ownership under any 
Act to be passed for the registration of the ownership of lands, the Acts, 
matters, and things, which by the last clause are to be done or to take place 
before the execution of the conveyance to the purchaser, in order to give 
effect to any judgment, decree, or order, as against any purchaser, shall be 
done or take place before he shall be registered under any such Act as owner 
of the lands in question, and not before the execution of the conveyance to 
him, and the provisions in the last clause contained with reference to the ex- 
ecution of the conveyance shall after such commencement of registration apply 
and have reference in each case to the registration of the ownership of the 
purchaser under any such Act. 

XLI. After the passing of this Act, it shall be lawful for any person seised 
or possessed of or entitled to any real or personal property, at law or in equity, 
or having any interest therein, legal or equitable, to convey or assign or other- 
wise assure such property or any part thereof, or his interest therein, or any 
part thereof, to himself jointly with any other person or persons ; and it shall 
not be necessary, for the purpose of any such conveyance, assignment, or 
assurance, or for the purpose of vesting such property or interest in such 
person jointly with any other person or persons, to limit any use or execute 
any re-assignment, or resort to any other device, but the conveyance, assign- 
ment, or assurance by any such person to himself and another or others shall 
be operative to vest directly in him jointly with such other or others the 
property or interest mentioned in such conveyance, assignment, or assurance, 
or such property or interest as might or would have passed thereby or become 
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vested thereunder if such person had not himself been named as one of the Mr. Lewis. 
persons to whom or in whose favour such conveyance, assignment, or assurance 
is made. 

XLII. After the commencement of this Act, the right to sue upon any Power to assign 
bond, covenant, or other specialty, and to recover any debt, sum of money, or choses in action at 
damages, by virtue of any bond, covenant, or other specialty, and the right of ^^^■ 
bringing or instituting any action or suit for or in respect of any chose in action, 
or upon or in respect of any contract, and all interest in any such action or suit, 
and all property and interest in any such bond, covenant, or specialty, or in any 
such debt, sum of money, or damages, or in any such chose in action or 
contract, may be assigned and transferred, at law as well as in equity ; and in 
every case in which ^any such assignment or transfer would in equity before 
the passing of this Act have been effectual against the person executing or 
making the same, such assignment or transfer shall be equally and in like 
manner and to the like extent effectual as to all and every the matters aforesaid, 
and for all and every the purposes aforesaid, at law as well as in equity . 
provided always, that every such assignment or transfer, in order to take effect 
at law under this Act, shall be made by deed ; provided also, that nothing in 
this clause contained shall alter, derogate from, prejudice, or affect any rule 
or doctrine of the courts of equity, or any provision of the bankrupt laws or 
rule in bankruptcy, as to the notice requisite to perfect assignments of choses 
in action, or to take them out of the order and disposition of the bankrupt, 
nor any rule or doctrine of the courts of equity as to voluntary or gratuitous 
assignments of choses in action, or any notice or other form, ceremony, or act 
to be observed, done, or performed for perfecting a voluntary or gratuitous 
assignment of a chose in action ; provided also, that nothmg herein contained 
shall alter or affect the laws for the prevention of maintenance and 
champerty, or any statute or rule of law or equity touching maintenance or 
champerty. 



The SCHEDULES in the foregoing Act referred to. 



Schedule (A.) 

A proviso that if the person making the charge, his heirs, appointees, executors, 
administrators, or assigns, or any other person for the time being interested in the premises, 
do, on or before the day to be therein named for the purpose, pay unto the person in 
whose favour the charge is made, his executors, administrators, or assigns, the sum intended 
to be secured, and interest for the same after the rate per centum per annum to be therein 
specified, by equal half-yearly or quarterly payments in the year, without any deduction 
or abatement out of the same, then and in such case the charge shall cease ; and a covenant 
by the person making the charge, or such person or persons as shall be therein named for 
this purpose, for himself, his heirs, executors, administrators, and assigns, or for themselves, 
their heirs, executors, administrators, and assigns, with the person to whom the charge 
shall be made, his executors and administrators, that the covenantor or covenantors, his or 
their heirs, executors, and administrators, will pay unto the person to whom the charge 
shall be made, his executors, administrators, and assigns, the sum secured, with such interest 
for the same as aforesaid, and every part thereof respectively, in the manner and on or 
at the days or times before mentioned or appointed for payment thereof respectively, 
according to the purport of the aforesaid proviso, and the true intent and meaning of the 
charge, and in case the principal sum or any part thereof shall not be paid at such period, 
then will thenceforth (but without prejudice, nevertheless, to the covenant for payment of 
the principal sum at the said period,) pay unto the person to M'hom the charge shall be 
made, his executors, administrators, and assigns, interest for the same, or for so much 
thereof as shall then and from time to time remain unpaid, after the rate aforesaid, by 
equal half-yearly or quarterly payments, on the days to be therein specified, until the 
whole of the said principal sum be discharged, and also a proportionate part of such 
interest for any period less than the half of a year which shall have elapsed at the time of 
payment of the principal sum or any part or parts thereof, such proportionate part thereof 
to be paid at the time of payment of the principal money for which the same shall be due, 
and will make all the said payments without any deduction or abatement whatsoever; and 
further, that, notwithstanding any act, deed, matter, or thing whatsoever by the covenantor 
or any person or persons whomsoever had made, done, committed^ or executed, or willingly 
or knowingly permitted or suffered, to the contrary, (except as may appear in the charge,) 
he the said covenantor has in himself good right and full power to assure and charge the 
lands therein assured or charged, or intended so to be, in manner expressed in the charge, 
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Mr, Lewis. and according to the true intent and meaning thereof; and further, (in the case of lease- 

• hold premises,) that the rents, costs, and agreements respectively reserved and continued 

by and in the lease under which the same may be held, and which on the lessee's or 
assignee's part ought to have been paid, observed, and performed respectively, have been 
respectively duly paid, observed, and performed up to the day of the date of the charge ; 
and further, that it shall be lawful for the person to whom the charge is made, his heirs, 
executors, administrators, and assigns, from time to time and at all times from and after 
default shall happen to be made in payment of the principal sum intended to be secured^ or 
the interest thereof, or any part thereof respectively, peaceably and quietly to enter into 
and upon, have, hold, use, occupy, possess, and enjoy, all and singular the lands intended 
to be charged, with their appurtenances, and to receive and take the rents, issues, and 
profits thereof to and for his and their own use and benefit, and to procure himself or them- 
selves to be registered or entered as registered owner or owners of such lands, without any 
lawful let, suit, trouble, denial, eviction, ejection, molestation, disturbance, or interruption 
whatsoever of, from, or by him the covenantor, his heirs, executors, administrators, or 
assigns, or of or by any other person or persons whomsoever, but nevertheless, as to 
premises which may be comprised in any previous charge, or security mentioned in such 
charge, excepting the person or persons rightfully and properly claiming by virtue of such 
securities or charges respectively during the subsistence of the same securities or charges 
respectively, and that free and clear and freely and clearly acquitted, exonerated, and 
discharged or otherwise by the covenantor, his heirs, executors, or administrators, well 
and sufficiently served, defended, kept harmless, and indemnified of, from, and against all 
and all manner of former and other estates, rights, titles, charges, and incumbrances 
whatsoever had, made, created, committed, or suffered by the covenantor or any other 
person or persons whomsoever (except as appears by the charge) ; and moreover, that 
the covenantor and his heirs, and all and every persons and person having or rightfully 
claiming, or who shall or may have or rightfully claim, any estate, right, or interest what- 
soever, at law or in equity, of, in, to, or out of the said lands or any part thereof, with 
their appurtenances, (except in the case of leasehold premises any person or persons 
rightfully and properly claiming under or in respect of the rents, covenants, and agree- 
ments respectively reserved and contained in the lease under which the same may be held, 
and except in the case of premises comprised in any previous charge or security mentioned 
in such charge the person or persons rightfully or properly claiming under or in respect of 
the said previous charge or security,) will from time to time and at all times upon every 
reasonable request of the person to whom the charge shall be made, his heirs, executors, 
administrators, or assigns, but at the costs and charges of the covenantor, his heirs, 
appointees, executors, administrators, or assigns, in the meantime until the lands resj^ec- 
tively shall be absolutely sold and disposed of under the power for that purpose, and after 
such absolute sale thereof respectively then at the request, costs, and charges of the 
purchaser or purchasers thereof respectively, his, her, or their heirs or assigns, make, do, 
and execute, or cause or procure to be made, done, and executed, all and every or any 
such further and other lawful and reasonable acts, deeds, things, grants, bargains, sales, 
appointments, releases, conveyances, surrenders, instruments, and assurances in the law 
whatsoever, for further, better, more perfectly, absolutely, and effectually appointing, 
granting, releasing, conveying, surrendering, and assuring the lands, with their appur- 
tenances, unto and to the use of the person to whom the charge shall be made, his heirs 
and assigns for ever, according to the true intent and meaning of the charge, or unto and 
to the use of the purchaser or purchasers thereof respectively, his, her, or their heirs and 
assigns for ever, freed and discharged from all equity of redemption, or otherwise 
howsoever, as by the person or persons requiring such further assurance or assurances, or 
his, her, or their counsel in the law, shall or may be advised or required ; and a proviso, 
that in the meantime until default shall be made in payment of the principal sum intended 
to be secured, or the interest thereof, or any part thereof respectively, contrary to the 
effect of the aforesaid proviso and covenant for payment of the same, and the true intent 
and meaning of the charge, it shall be lawful for the said covenantor or for the person 
making the charge, his heirs, appointees, executors, administrators, or assigns, peaceably 
and quietly to have, hold, use, occupy, possess, and enjoy the said lands, with their 
appurtenances, and to receive and take the rents, issues, and profits thereof to and for his 
and their own use and benefit, without any lawful let, suit, trouble, denial, eviction, 
ejection, molestation, disturbance, or interruption whatsoever of, from, or by the person 
to whom the charge shall be made, his heirs, executors, administrators, or assigns, or any 
person or persons rightfully claiming or to claim by, from, through, under, or in trust for 
him, them, or any of them, but subject nevertheless to the previous charge or security 
(if any) subject to which the lands shall be expressed or intended to be charged; and a 
proviso, that if the interest of the principal sum intended to be secured, or any part 
thereof, shall at any time be in arrear or unpaid for the space of three calendar months 
next after any of the times appointed or mentioned for payment thereof, or if default 
shall be made in payment of the principal sum or any part thereof for the space of six 
calendar months next after the time apointcd or mentioned for the payment thereof, then 
and in either of the said cases it shall be lawful for the person to whom the charge is 
made, his executors, administrators, and assigns, without any further or other authority, 
privity, or concurrence of or from the said person making the charge, his heirs, executors. 
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administrators, or assigns, and notwithstanding he or they may dissent therefrom, and Mr. Lewis. 
notwithstanding any acceptance of any part of the said principal sum or of any interest for — 

the same, or any part thereof, after default made in payment of the said principal sum or 
interest as aforesaid, to make sale and absolutely dispose of the lands or any part or parts 
thereof, with their appurtenances, and the fee simple and inheritance thereof, and the 
registered ownership of the same, or, in the case of leasehold premises, the term or terms 
thereof or therein respectively, and the registered ownership of such leasehold premises, 
(subject as to the said leasehold premises to the rents, covenants, and agreements con- 
tained in the lease,) unto any person or persons, either by public auction or private 
contract, and either together or in parcels, for such price or prices in money, and subject 
to such conditions of sale and other stipulations as to the title and otherwise, as the 
person to whom the charge is made, or his executors, administrators, or assigns, may 
deem expedient, and in particular on any sale in lots to make or impose any such 
conditions or stipulations, although the same may not be required by the state of 
the title, to all such lots, and with full power, liberty, and authority also for him 
or them from time to time to purchase in the same lands or any part tliereof at 
any such sale by public auction, and to rescind or abandon or vary the terms of any sale 
or agreement for the sale thereof either by public auction or private contract, and to 
resell the hereditaments, lot or lots, which shall be so bought in, or the contract or 
contracts for the sale thereof shall be so rescinded or abandoned, at any future auction or 
by private contract in manner aforesaid, without being liable for any loss which shall or 
may be incurred or occasioned thereby respectively, and to make, do, give, enter into, and 
execute all such acts, deeds, contracts, conveyances, instruments, and assurances as shall or 
may be deemed to be necessary or proper for or towards carrying any and every such 
sale or sales into effect, and conveying, surrendering, and assuring the said hereditaments 
and premises, or such part or parts thereof as shall be sold, and the registered ownership 
of the same, to the purchaser or purchasers thereof respectively, his, her, or their heirs 
and assigns, or as he, she, or they shall direct or appoint ; and a declaration that the 
person to whom the charge is made, his executors, administrators, and assigns, shall 
stand possessed of and interested in the monies to arise from and be produced by any 
and every sach sale or sales as aforesaid, and of and in the rents and profits of the said 
hereditaments and premises which shall be received by him or them before the completion 
of any such sale as aforesaid, upon the trusts following ; (that is to say,) in trust that he 
or they do and shall thereout in the first place pay, satisfy, and discharge all such costs, 
charges, and expenses as he or they shall sustain or incur in or about carrying any and 
every such sale or sales as aforesaid into effect, or in completing the title to the said 
hereditaments and premises, and (if the same shall be incurred) the costs, charges, and 
expenses of or relating to any sale by auction at M'hich any of the said hereditaments shall 
be bought in, and of or relating to the enforcing the performance of any contract for sale, 
or otherwise in execution of the authorities conferred by the charge or in relation thereto 
respectively ; and do and shall, in the next place, out of such monies, rents, and profits, 
retain to and reimburse himself and themselves the principal sum intended to be secured, or 
so much thereof as shall be then due and payable, and all interest which shall be then due 
and payable in respect thereof, together also with all such sum and sums of money as shall 
or may be due or payable to the person to whom the charge shall be made. Ins executors, 
administrators, or assigns, for or in respect of insuring or keeping insured any messuages or 
tenements and buildings forming part of the property charged from loss or damage by fire, 
and interest in respect of such sum or sums paid or advanced for insurance after the rate 
of four pounds per centum per annum from the time or respective times of the same being 
paid or advanced by the person to whom the charge is made, his heirs, executors, 
administrators, or assigns ; and, after answering and satisfying the purposes aforesaid, do 
and shall pay the residue or surplus (if any) of the said monies, rents, and profits unto the 
person making the charge, or his heirs, executors, administrators, or assigns, according 
to their several and respective rights and interests in the equity of redemption of the 
lands charged ; and in case any part of the said lands shall remain imsold, after answering 
the purposes aforesaid, then that the person to whom the charge is made, his heirs or 
assigns, do and shall, at the request, costs, and charges of the person making the charge, his 
heirs, appointees, executors, administrators, or assigns, grant and convey the same and the 
registered ownership thereof respectively unto and to the use of the person making the 
charge, his heirs and assigns, or as he or they shall direct or appoint ; and a declaration, 
that for facilitating the sale of the said lands all and every the acts, deeds, contracts, 
conveyances, instruments, and assurances which shall be made, entered into, and executed 
by virtue of or pursuant to the aforesaid powers or provisions, or any of them, in, for, 
and about the sale, conveyance, and assurance of the said lands or any part or parts thereof, 
to any such purchaser or purchasers as aforesaid, shall be good, valid, and effectual, at law 
and in equity, to all intents and purposes whatsoever, without any further or other assent, 
privity, or concurrence of or from the person making the charge, his heirs, appointees, 
executors, administrators, or assigns, or any person or persons whomsoever claiming or to 
claim by, from, through, or under him or them, and that the receipt or receipts in writing 
of the person to whom the charge shall be made, his executors, administrators, or assigns, 
shall be a good and effectual discharge and good and eflfectual discharges for all purchase 
monies, rents, and profits, and other monies whatsoever, paid to him or them under 

Y 
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Mr. Lewis. or by virtue of the charge or the aforesaid powers or any of them, and that the person 

or persons paying such monies, and taking such receipt or receipts for the same, shall 

not afterwards be obliged or concerned to see to the application thereof nor shall be 
answerable or accountable for any loss, misapplication or nonapplication thereof or of any 
part thereof, nor be obliged or required to see into or ascertain the expediency or necessity 
of any sale or sales to be made of the said premises as aforesaid, or whether any such 
default shall or shall not have been made in payment of the said principal sum or interest 
as aforesaid, and that no purchaser shall be affected by reason of any sale to him having 
been made under any special or other conditions which the state of the title to the 
hereditaments purchased by him shall not have required ; and a proviso, that the said 
power of sale shall not nor shall anything in tiie charge contained restrain or prevent 
the person to whom the charge is made, his executors, administrators, or assigns, from 
obtaining or compelling paj^ment of the principal sum or the interest thereof or any part 
thereof respectively by process in law or in equity or otherwise, or from foreclosing the 
equity of redemption of the said mortgaged hereditaments and premises or any of them, 
in case default shall be made in payment of the said sum or interest or any part thereof at 
the times and in manner in the charge expressed, nor, on the other hand, shall the circum- 
stance of tlie person to whom the charge is made, his executors, administrators, or assigns, 
resorting to or commencing any proceedings with a view to the foreclosure of the said 
lands or any of them, or to compelling payment of the said principal sum or interest 
or any part thereof, preclude him or them from afterwards exercising the said power of sale, 
when and as he or they shall think fit, as to such of the said premises the equity of redemp- 
tion whereof shall not have been actually or finally foreclosed ; and a proviso, that the said 
power of sale shall not be exercised unless three calendar months previous notice in 
writing shall have been given to or left at the then usual or last known place of abode or 
business in England of the person making the charge, or his executors or administrators, 
requiring payment of the principal money and interest for the time being due on the charge, 
(which notice to the said person making the charge, his executors or administrators, shall 
be effectual, notwithstanding any previous alienation, disposition, settlement, or assignment 
by the said person making the charge, or his heirs or assigns, of the equity of redemption 
or registered ownership of the said premises, and notwithstanding any disability of any 
person to or for whom the same notice shall be given or left as aforesaid, and though the 
name or names of the person or persons to or for whom the same shall be given or left 
shall not be stated therein,) and unless default shall be made in payment of the principal 
money and interest so for the tune being due at the expiration of the said three calendar 
months, but nevertheless that only the person to whom the charge is made, or the person 
or persons respectively causing any such sale to be made contrary to such proviso, shall be 
answerable for his or their respective own act, neglect, or default, and that no purchaser 
under the said power shall be bound to inquire whether any such notice was given or left 
as aforesaid, nor be prejudiced or affected by any omission to give or leave such notice, or 
by any notice, express or implied, of such omission, or be bound to inquire whether default 
was made in payment of the said principal money and interest or either of them, or any 
part thereof, at the expiration of such three calendar months, but that, on the contrary, the 
production of the instrument creating the charge, without any memorandum or receipt 
endorsed thereon acknowledging payment of the whole of the principal money and interest 
thereby secured, shall be conclusive evidence as to the right of the person to whom the 
charge is made, or his executors, administrators, or assigns, to exercise the said power of 
sale, and to receive the purchase money arising therefrom ; and a proviso, that the said 
power of sale, and the power of giving receipts, and all other powers incident thereto, may 
from time to time be exercised by the person or persons to whom the principal sum and 
interest, or so much thereof as shall be for the time being due and owing, shall be so for 
the time being due and payable, and that every or any person who shall or may have 
become seised of or entitled to the hereditaments so empowered to be sold as aforesaid, 
or the registered ownership thereof, by, from, through, or under the person to whom the 
charge is made, or his heirs or assigns, by conveyance, devise, descent, entry on the 
register, or otherwise, shall make and execute all such conveyances and assurances and 
grants of the registered ownership as shall be necessary or proper for or towards carrying 
any and every such sale or sales into effect ; and a proviso, that it shall be lawful for the 
person to whom the charge is made, his executors, administrators, or assigns, in the execu- 
tion of the said power of sale, to sell the lands or any part or parts thereof, subject to or 
discharged from the charges or securities (if any) subject to which the charge is expressed 
to be made, or any of them, and in case the same lands or any part thereof shall be sold 
discharged from the said charges or securities or any of them, then to apply a competent 
part or parts of the money to arise from the sale or sales of the same lands in or towards 
payment and satisfaction of the charges or securities, charge or security, from which the 
said lands shall be sold discharged ; and further, a declaration that the person to whom the 
charge is made, his executors, administrators, and assigns, shall at all times have full 
discretionary power and authority to take such measures and make such arrangements in 
relation to the said charges or sections or any of them, either by paying off the same, and 
taking transfers and assurances thereof, or otherwise, as shall be by him or them deemed 
necessary, expedient, or convenient, for strengthening or confirming the security made by 
the charge or facilitating the execution of the said power of sale, and also to pay and defray 
all the costs, charges, and expenses incident to such measures or arrangements out of the 
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monies which shall from time to time come to his or their hands by virtue of the charge or j[fy_ Lewis. 

the said power of sale or any exercise thereof; and further, a covenant by the person 

making the charge, or such person as shall be therein named for this purpose, for himself, 
his heirs, executors, and administrators, with the person in whose favour the charge is made, 
his executors, administrators, and assigns, that the covenantor, his executors or administrators, 
will at all times during the continuance of the security insure and keep insured the messuages 
or tenements and buildings thereby charged in a sum equal to the value thereof against 
loss or damage by fire in some respectable public insurance office or offices in London or 
Westminster, and will from time to time and at all times during the continuance of 
the security, pay and discharge or cause to be paid and discharged the annual and other 
premiums and sums of money which shall become due or payable upon or by virtue of 
such insurance, in order and to the intent that the said messuages or tenements and build- 
ings may be kept and preserved insured from loss or damage by fire to the amount of the 
value thereof, and also that the said covenantor, his executors or administrators, will, from 
time to time, at the request of the person to whom the charge is made, his executors, 
administrators, or assigns, produce and show to him or them the vouchers or receipts of 
and for the premiums and sums so to be paid, in order that he or they may be satisfied that 
the said premises are so insured and kept insured as aforesaid ; and a proviso, that if the 
said covenantor, his executors or administrators, shall, at any time or times hereafter 
during the continuance of the security, refuse or neglect to pay or cause to be paid the 
annual premiums or sums of money payable in respect of such insurance as aforesaid, or 
to produce such receipts or vouchers when thereto required (which shall be deemed and 
considered as an implied admission of such nonpayment), then and in every such case it 
shall be lawful for (but not imperative on) the person to whom the charge is made, his 
executors, administrators, or assigns, from time to time, during so long as any money shall 
be due upon the security of the charge, to insure the mortgaged buildings in his or their 
name or names from loss or damage by fire in any office or offices of insurance, in or for 
any sum or sums of money not exceeding in the whole the sum secured by the charge, and 
from time to time to pay the annual premium or premiums and sum or sums of money 
which shall become due or payable upon or by virtue of such insurance ; and a declaration 
that all sums of money which shaU be recoverable on any such Insurance as aforesaid shall 
(at the option of the person to whom the charge is made, his executors, administrators, or 
assigns,) forthwith be laid out and expended in rebuilding or repairing the premises injured 
by fire, in order the better to secure the due payment of the principal sum and interest 
secured by the charge, or be applied in or towards the payment or discharge of the money 
then due and payable upon or by virtue of the charge ; and a further declaration, that all 
and every the sum and sums of money which shall be so paid by the person to whom the 
charge is made, his executors, administrators, or assigns, for or on account of any such 
insurance as aforesaid, shall, together with interest for the same after the rate of five 
pounds per centum per annum from the day or respective days on which the same shall be 
so paid or advanced as aforesaid, be and become a lien or charge upon the hereditaments 
and premises comprised in the charge, with their appurtenances, which shall not nor shall 
any part thereof be redeemed or redeemable, either at law or in equity, until payment as 
well of such sums and sum of money as last mentioned, with such interest for the same 
as aforesaid, as of the principal sum secured by the charge, or intended so to be and 
the interest thereof. 



Schedule (B.) 



I A.B. of in consideration 

of the sum of <£■ paid to me by CD. 

of do hereby mortgage to the said CD. his executors, admi- 

nistrators, and assigns, all (describe the land to be mortgaged), together with all rio-hts 
and appurtenances thereto belonging, and all such estate, right, title, and interest in 
and to the same as I am seised or possessed of or have power to dispose of, to hold the 
premises to the said CD. ^ his executors, administrators, and 

assigns, by way of mortgage, for securing the payment by me, my heirs, executors, or 
administrators, to the said CD. on the 

day of _ in the year , of the sum 

of £ and interest thereon at the rate of £ 

per centum per annum by equal half-yearly (or quarterly, as the case may be,) payments 
on the _ day of and the 

day of _ in each year, until the time of the actual payment of the said 

principal sum. In witness whereof I have hereunto set my hand and seal, the 
day of ill the year of our Lord 185 . 
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r^Dis. j^^ 2.— Sketch of a Bill to facilitate tlie Transfer of Landed 

Property in England, and to establish a Register 
of the Title to such Property. Bi/ Mr. W. D. Lewis. 



\JFor convenience, and so as to avoid confusion in reference to the different state of the law in the 
two countries, the Bill is confined to England, but the scheme of it ivill be equally and even 
more readily applicable to Ireland.'] 



Be it enacted by the Queen's most Excellent Majesty, by and M'ith the 

advice and consent of the Lords Spiritual and Temporal, and Commons, in 

Interpretation this present Parliament assembled, and by the authority of the same, that in 

clause. I;}jg construction of this Act the following words and expressions shall have the 

meanings hereby assigned to them, unless such meanings be repugnant to or 

inconsistent with the context; (that is to say,) 

The word " person," and words applying to any person or individual, shall 
apply to and include corporations, whether aggregate or sole : 

The expressions " register office," " registrar," and " assistant registrar " 
shall respectively mean the land register office established under this Act, 
and the registrar or an assistant registrar (as the case may require) who 
may be appointed under this Act : 

The word " district " shall mean a district formed under this Act : 

The expression " commencement of registration " shall mean the commence- 
ment of registration under this Act as to any district which may be formed 
under this Act : 

The word " lands" shall extend to all hundreds, honors, manors, messuages, 
lands, mines, minerals, and all other corporeal tenements and hereditaments, 
and to advowsons, rectories, and rentcharges or annuities, or periodical 
sums of money charged upon or payable out of any land, (except rent- 
charges in lieu of tithes, moduses, or compositions belonging to any 
spiritual or eleemosynary corporation sole, and except heriots and quit- 
rents,) but not, except where the context or other provisions of the Act 
may require a different construction, any other incorporeal hereditaments, 
and not any undivided share of hereditaments, whether corporeal or 
incorporeal : 

The word " estate " shall extend to an estate in equity as well as at law, 
and to an equity of redemption, and to the benefit of any contract for or 
touching lands : 

The word " owner " as applied to any land shall include any person entitled 
in possession in fee simple or in tail, or quasi in tail, and any person 
entitled in possession for a life or lives, or for a term of years determin- 
able on the dropping of any life or lives, or for a term of years of which 
not less than ninety-nine years are unexpired, not being a lessee at a rent, 
and also any person entitled in possession as tenant by the curtesy, 
whether at law or in equity, and any person entitled in possession, whether 
in fee or for any lesser estate as aforesaid, to the equity of redemption in 
any land, or to the land subject to any incumbrance, or a trust for the 
payment of any incumbrance, and any feoffees or trustees for charitable 
or other purposes entitled in possession : 

The word " assurance " shall extend to g. contract : 

The word " will " shall extend to a codicil and to an appointment by will, 
or by writing in the nature of a will in exercise of a power : 

The word " title " shall extend to a power or right to convey or otherwise 
affect lands : 

The word " grantor " shall apply to any person by whom lands shall be 
conveyed, appointed, charged, or otherwise affected ; and every person 
claiming derivatively under any assurance shall be considered as claiming 
under the same : 

The word " addition," where the addition of any person whose name is 
required by this Act to be entered in any index to be kept at the said 
register office is hereby directed to be entered with such name, shall mean 
the description as to residence, title, rank, and profession or occupation 
of such person : 
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The expression " Lord Chancellor " shall include the Lord Keeper or Lords Mr. Leivis. 
Commissioners for the custody of the Great Seal of the United Kingdom 
for the time being. 

IL This Act shall not, except where it is herein otherwise expressly provided, Act not to apply 
apply to or affect any lands of copyhold tenure, or any copyhold estate, interest, g^Jg" of^g°j„p j^gg 
or right therein, nor any land forming the site of or appurtenant to and used gjg ' 
with any consecrated church or chapel or churchyard, or any public cemetery 
set apart under the authority of any Act of Parliament ; but nevertheless this 
Act shall extend and apply to such lands of copyhold tenure as from time to 
time may be enfranchised, or may cease to be demisable by copy of court roll 
from and after the enfranchisement thereof, or from and after the time of the 
same ceasing to be demisable as aforesaid. 

in. One pubHc office, to be called "The Land Register Office," shall be A " Land Register 
established for the purposes of this Act, and it shall be lawful for the Commis- Office, 
sioners of Her Majesty's Treasury to provide and appoint from time to time 
proper buildings for such office in a convenient place in or near London or 
Westminster. 

IV. It shall be lawful for the Lord Chancellor from time to time to appoint A "Land Regis- ^^ 
for the said office a registrar, to be called " The Land Registrar General for *^^^" for England." 
England," and an assistant or assistants to such registrar, to be called 

" Assistant Land Registrar for England;" and every such registrar and assistant 
registrar shall hold his office during good behaviour : Provided always, that it 
shall be lawful for Her Majesty to remove any such registrar or assistant 
registrar from his office upon an address of both Plouses of Parliament. 

V. It shall be lawful for the registrar, with the approbation of the Lord Clerks and other 
Chancellor, from time to time to appoint for the said office such clerks and ^'f'cers. 
subordinate officers as may be necessary for the execution of the duties to be 
performed in such office, and at pleasure to remove them or any of them. 

VI. Every registrar and assistant registrar to be appointed as aforesaid shall Qualification of _ 

before he enters upon the execution of his office take the foUowina: oath before ^'^Sistrar and assis- 
,1 T J A-,1 11 ° tant registrars. 

the Lord Chancellor : ° 

' I A.B. do solemnly swear, That I will faithfully and to the best of my 
' ability execute the office of land registrar general or assistant land registrar 
' for England. So help me GOD." 

VII. Every registrar and assistant registrar, and, in case the said Commis- Security to be 
sioners of the Treasury think proper, all or any ef the clerks and subordinate given. 
officers to be appointed as aforesaid, shall give security for the due performance 

of the duties of his or their respective office or offices in such manner and to 
such amount as the said Commissioners shall deem fit. 

VIII. It is hereby declared to be the true intent and meaning of this Act Declaration of the 
that the ownership of and title to lands in England shall, after the commence- object of the Act. 
ment of registration under this Act, be established and manifested upon and 

by the register to be formed in pursuance of this Act, and the several indexes 
to be provided, made, and formed in connexion with or for the purposes of such 
register, as herein-after set forth ; and further, that with that view the owner- 
ship of and title to such lands shall be placed or entered on such register in or 
by some one or more of the modes or processes by this Act authorized, 
allowed, provided, or enjoined for registering ownerships of land, according to 
the different circumstances and in the various cases to which such modes 
or processes may be applicable, or with reference to which the same are hereby 
authorized or provided to be used or observed. 

IX. If at the expiration of ten years from the passing of this Act any Provision as to 
lands in England to which this Act is applicable, or the ownership thereof, ^^^^^ remaining 
shall not have been registered or entered on the register under this Act in or ^I'^^gistered after 
by some one or more _ of the modes or processes by this Act authorized, '^^ ^'^^^'^' 
allowed, provided, or enjoined as aforesaid, then it is the meaning of this Act 

that after the expiration of such period of ten years, if Parliament shall then 
see fit, such proceedings shall be taken and such arrangements shall be made, 
and such powers and authorities shall be created, for the purpose of bringing 
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Mr, Lewis. 



Districts to be 
formed. 



Notice in the 
London Gazette as 
to when registra- 
tion to commence. 



Registration may- 
be commenced in 
any one district 
before the others. 



A district registrar 
to be appointed for 
each district. 



within the operation of this Act all lands to which this Act is applicable, 
which or the ownership whereof shall not then have been registered under this 
Act, and for completing the registration of the ownership of lands in England, 
as to Parliament in its wisdom shall seem meet. 

And with respect to the commencement of registration under this Act, be it 
enacted as follows : 

X. After the first appointment of a registrar as aforesaid the registrar shall 
with all convenient speed, with the concurrence of such persons as Her 
Majesty may, from time to time, by warrant under Her Royal sign manual, 
appoint to act with the registrar in the formation of districts as herein-after 
mentioned, divide England into districts for the purposes of this Act, of such 
extent as (having reference to local divisions, the state and circumstances of 
ownership of land, the number, kind, and extent of the pubhc maps available 
for the purposes of this Act, and other circumstances,) may, in the opinion of 
the registrar, with such concurrence as aforesaid, be convenient for the registry 
of lands which may be established in each such district as herein-after men- 
tioned, and for facilitating searches in the separate indexes to be kept as 
herein-after mentioned for such districts respectively ; and the registrar may, 
with the concurrence of such persons as aforesaid, from time to time alter such 
districts. 

XL It shall be lawful for the registrar, with the consent of the Lord Chan- 
cellor, by notice published in the London Gazette, to appoint a time not 
earlier than three calendar months from the time of the publication of such 
notice when registration under the Act shall commence, and the time so 
appointed shall be the time of the commencement of registration under this 
Act, 

Xn. It shall be lawful for the registrar, with the consent of the Lord Chan- 
cellor, to commence registration under this Act in any one county or in any 
one of the districts into which England may be divided as aforesaid, before and 
without extending or proceeding with registration under this Act to or in any 
other part of England ; and in exercising this power regard shall be had as far 
as may be to the facilities for registration which any existing public surveys, 
maps, or plans of the lands in any county or district may furnish as compared 
with the existing surveys, maps, or plans of the lands in any other county or 
district. 

XIII. It shall be lawful for the Lord Chancellor from time to time to 
appoint one of the assistant registrars to be the registrar for any district in 
which a registry shall be established, who shall hold his office in like manner as 
the registrar general ; and it shall be lawful for the registrar general (with the 
consent and approbation of the Lord Chancellor) to make rules for regulating 
all matters incidental to the method of registration as connected with such 
district, and from time to time to alter or rescind existing rules, and make 
others, and to hire or purchase houses, buildings, or lands for offices for the 
business of each district registry, and to alter, take down, rebuild, or adapt and 
fit up any buildings so acquired, and to authorize each district registrar 
(subject to and under such regulations as the registrar general shall deem 
expedient) to purchase books, stationery, and all other articles necessary for 
the district registry, and to appoint for the business of such registry, and 
dismiss or suspend clerks, officers, and servants, and to define their respective 
duties, and to pay them their respective salaries, and to define the mode 
(whether by a seal of office or otherwise, as the registrar general shall deem 
expedient,) in which matters relating to each district registry requiring authen- 
tication shall be authenticated, and the manner in which the person by whom, 
in the absence of the district registrar, his duties shall be performed : Pro- 
vided always, that all acts done by any district registrar shall be deemed to 
be legally done until the contrary shall be proved. 



District registrar XIV. Each district registrar shall, within a time to be fixed by the general 
to forward copies regulations for the time being in force under this Act, forward to the registrar 
to registrar general an authenticated copy of every registration which shall be effijcted in 

his district. 



general ; 
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XV. All sums of money which shall be received by or on account of each Mr. Lewis. 
district registrar shall be accounted for to the registrar general, and the receipts 

and disbursements in respect of each district registry shall be accounted for by -^^^ 
him in the same manner as the receipts and disbursements on account of the 
general register office are to be accounted for. 

XVI. All the powers and provisions of this Act, except those which in I/istrict registrar 
express terms are vested in or relate to the registrar general, may be exercised ^^^ exercise 
by and shall apply to each district registrar. 

XVII. Every ownership which ought to be registered pursuant to this Act Owners may regis- 
shall be registered in the registry within the district in which the lands forming *^^ either ^^^^^ 
the subject of the same shall be situate, or (at the option of the party principal registry, 
registering the same) in the general registry : Provided always, that with 

respect to ownerships registered in district registries the registrar general shall 
cause provision to be made for such notice thereof being registered in the 
general registry as shall prevent the necessity of searches being made respecting 
the lands affected thereby, both in the registry of the district within which 
such lands are situated and also in the general registry. 

And with respect to maps, be it enacted as follows : 

XVIII. In effecting the registration under this Act of any lands, or the Registration of 
ownership of any lands, which shall not already have been registered under this ^^^^^^ to refer to 
Act, the registrar shall insert or cause to be inserted in the description of such ^ P"''"° '"'up- 
lands to be placed on the register as herein-after mentioned, or in the margin of 

such description, a reference to such public map as, under the provisions herein- 
after contained, shall be used by the registrar for or appropriated by him to the 
purposes of registration in the county, district, or parish in which the lands in 
question may be situated. 

XIX. It shall be lawful for the registrar general to authorize and direct Ordnance and 

the maps made and published and to be made and published under the direc- ^^*^® commutation 

tion of the master general and board of ordnance, or any altered or enlarged !f„!P!f°af° *° * ^ 
/i'jj 4.-U -J i> i.i?-Pij\ use ot the regis- 

maps (rounded upon the survey or revised survey oi any part oi iLngland) trar. 

which may be made under the direction of the said master general and board, 
and approved by the said registrar, and also the maps confirmed under the 
hands and seal of the Tithe Commissioners for England and Wales, to be used 
for the purposes of this Act ; and the said registrar, where he thinks fit, may 
cause copies or reprints of all or any of the said maps, with any additions to 
or variations in the matters marked on the said maps which the said registrar 
may deem convenient for the purposes of this Act, to be made, and may, where 
he thinks fit, cause copies or reprints of any of the said maps on any enlarged 
scale or scales of any cities, towns, parts, or places to be made ; and the maps 
or copies of maps which the said registrar shall direct to be used for the pur- 
poses of this Act shall be deposited in the said register office, and such maps 
shall be published and copies thereof shall be sold as the said registrar shall 
direct ; and the said registrar may, for any of the purposes of this Act, cause 
copies of any of the books of reference to the maps made for the commutation 
of tithes in England and "Wales to be made and adapted, with such additions, 
omissions, or variations as he may think proper. 

XX. All awards, apportionments, agreements, writings, maps, and books of Tithe commutation 
reference, in the custody of the Tithe Commissioners for England and Wales, ^'^^"^^^ ^'^^ ^^'^^' 
shall be open to the use and inspection of the registrar or any person by him ^^"^ ^' 
authorized, and such copies of or extracts from such awards, apportionments, 
agreements, writings, and maps as the registrar shall require shall be furnished 

to him for the purposes of this Act ; and the registrar may, by summons under 
the seal of the register office, require the attendance of all such persons as he 
may think fit to examine upon any matter relating to any registration, or the 
formation of any map, or any other proceeding under the authority or for the 
purposes of this Act, and also make any inquiries and call for any answer or 
return as to any such matter, and also administer or receive declarations, and 
examine all such persons upon declaration, and cause to be produced before 
him upon declaration all court rolls, and all rate books, instruments of tithe 
apportionment, and other public writings, maps, plans, and surveys of or 
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Mr. Lewis. belonging to any parish, or copies thereof respectively, in anywise relating to 
' any such Matter. 

Power to registrar XXI. The registrar general may, if he shall think fit, use for the purposes 

mapr but^'^ P'J^lic Qf registration under this Act any public map or plan previously made of the 

ence to be given to ^^'^^^ ill question, of the accuracy of which he shall be satisfied, other than and 

ordnance and tithe besides maps published under the direction of the master general and board of 

commutation maps, ordnance, or copies thereof, and other than and besides maps or plans confirmed 

under the hands and seals of the Tithe Commissioners, but preference shall be 

given to the said maps published under the direction of the said master general 

and board, or copies thereof, and maps or plans which shall have been confirmed 

under the hands and seal of the Tithe Commissioners, or copies thereof, and 

maps or plans of the lands of parishes which may be made and provided 

pursuant to the authority herein-after for that purpose contained. 



Power to any land- 
owner to apply to 
have the parish 
mapped, and this 
to be done if one 
third consent. 



Who are land- 
owners for this 
purpose. 



Meeting to be 
called for appoint- 
ing a surveyor. 



When survey 
made, map and 
boolc of reference 
to be deposited 
for inspection, and 
objections may be 
made. 



XXII. In the case of any parish the lands within which shall not be the 
subject of or shall not have been included in any public map which for the time 
being may have been adopted by the registrar or be in use by him for the 
purposes of this Act, any one or more of the landowners of any parish the 
lands of which may be subject to be registered under this Act may make appli- 
cation to the registrar to sanction a survey, admeasurement, mapping, and 
planning (herein-after for the sake of brevity called survey and mapping) of 
the lands of such parish, for the purposes of this Act ; and in case the registrar 
shall, on the statements contained in such application, and on inquiry into the 
correctness of such statements, think such survey and mapping expedient, the 
registrar shall thereupon cause notice to be given by advertisement of his 
intention to authorize the proposed survej^ and mapping, and may, in case he 
shall think fit, cause meetings of the landowners of such parish to be holden 
by an assistant registrar for the purpose of taking the consents or dissents of 
such landowners, or give such directions as to the mode of taking and verifying 
consents as he shall think think fit ; and in case it shall appear to the satisfac- 
tion of the registrar that landowners representing not less than one third of the 
lands of the parish shall have consented to such survey and mapping, then the 
registrar shall cause notice to be given by advertisement of his intention to 
proceed with such survey and mapping under the provisions herein contained. 

XXIII. For the purposes of such survey and mapping, the landowners or 
persons interested in the lands of any parish subject to be surveyed and 
mapped under this Act shall be deemed to be the persons mentioned as 
landowners in the Act of the sixth and seventh William the Fourth, chapter 
seventy-one, with reference to lands the tithes of which are subject to be 
commuted under that Act, and no others. 

XXIV". As soon as conveniently may be after the expiration of thirty days 
from the publication by the registrar of the notice of his intention to proceed 
with a survey and mapping under this Act, the registrar shall call a meeting 
of the landowners in the parish in question, of which twenty-one days notice 
shall be gi\en by advertisement, to be held for appointing a surveyor to survey 
and map and act in the survey, admeasurement, mapping, and planning of the 
lands of such parish ; and the registrar, if he shall so think fit, may appoint an 
assistant registrar to be present and to preside at such meeting, and to take 
the votes of the persons present thereat. 

XXV. After the surveyor shall have been appointed as aforesaid, he shall 
proceed to make a survey and admeasurement and prepare a map or plan 
of the lands of the parish, with a booic of reference thereto, and after he shall 
have completed his survey of and prepared a map or plan of the lands of the 
parish, he shall cause such survey, or the writing containing the result thereof, 
and such map and book of reference, to be deposited and to remain for 
fourteen days at the least for the inspection of all persons interested therein 
at some public place within the parish, and shall cause notice to be given by 
advertisement of such deposit ; and in case any party dissatisfied with such 
survey or map or book of reference shall, within seven days next after notice 
by the surveyor of such deposit, cause to be delivered to the registrar notice 
in writing of such dissatisfaction, and of his desire to have the matter in 
question determined by the registrar, or in case the registrar shall, on the 
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representation of any person interested, or on the information given by the Mr. Lewis. 

surveyor, be of opinion that in any respect such survey or map or book of 

reference shall be inaccurate, erroneous, or insufficient, then the registrar shall 
appoint some convenient place and time for hearing and determining the 
matter in question as he shall think fit, and the determination of the registrar 
shall be final and conclusive on the matter in question, and the surveyor shall 
act therein and in relation thereto as the registrar shall direct. 

XXVI. The map to be prepared by the surveyor shall comprise and show "^hat map and _ 
the lands of the parish in such manner, and the same and the book of reference ^"'"^^7 *° contain, 
shall contain such references and other particulars, as the registrar shall by 

any general or special instructions direct ; and such map and book of reference 
shall be signed by the surveyor, and shall, together with the survey or the 
writing containing the same, be sent to the office of the registrar ; and when 
the registrar shall have heard and determined all such objections made as 
aforesaid, and made such inquiries as he shall think fit in relation to such 
survey or map or book of reference, he shall approve the same, or cause the 
same to be amended, as he shall see occasion, and shall finally confirm such 
survey and map and book of reference, or amended survey and map and book 
of reference, with the date of such confirmation, under his hand and seal. 

XXVI I. No such map or book of reference confirmed shall be impeached Informalities 
by reason of any mistake or informality therein, or in any proceeding relating ^^^'^°^- 
thereto, or on account of any want of any notices or consents required by 

this Act, or on account of any defects or omissions in any previous proceeding 
in the matter of the survey and mapping. 

XXVIII. For surveying and mapping any lands under this Act, and for Power to enter for 
the other purposes of this Act, it shall be lawful for the registrar or surveyor, purpose of map- 
or any person to be appointed by such registrar or surveyor, at any time after ^™^ ^^ survey, 
application has been made to the registrar to sanction any such survey and 

mapping as aforesaid, to enter into, view, and examine, survey or admeasure, 
any of the lands to be included in the proposed survey or map, without being 
subject to any action or molestation for so doing. 

XXIX. The expenses of every survey and mapping of the lands of any How expenses - 
parish under this Act shall be borne and defrayed by the several landowners s^'^^^ ^^^ "^''P' 
or persons interested in such lands in such shares and proportions, and shall be ^"'^ ^° borne, 
paid at such time and place or respective times and places, and to such persons, 

as the surveyor, vt^ith the approbation of the registrar, signified by writing 
under his hand and seal, shall direct ; and the like notices requiring payment 
of such expenses shall be given in the like mode and at the like times by the 
surveyor, and such surveyor shall have the like remedies in default of payment 
of such expenses, as by the one hundred and twenty-fourth and one hundred 
and twenty-sixth sections of the said Act of the eighth and ninth Victoria, 
chapter one hundred and eighteen, are mentioned and provided and given to 
and vested in the valuer therein mentioned with respect to the expenses of 
any such inclosure as therein mentioned. 

And with respect to indexes, be it enacted as follows : 

XXX. There shall be provided and kept for each district formed under this Index of registered 
Act an alphabetical index of the names of registered owners, and, save where owners of lands, 
otherwise provided by the regulations to be made under this Act, and subject 

to such provision in relation to the indexes of the names of registered owners 
as may be made by such regulations where any ownership is indexed or 
referred to in the land or map index herein-after mentioned, and also where 
the regulations to be made under this Act require such entry as herein-after 
mentioned to be made in relation to such ownership, the name of the registered 
owner, with his addition, shall be entered in the index of the names of registered 
owners for the district in which the lands forming the subject of the registered 
ownership are situate, and an entry shall be made opposite to the name 1>) 
be so entered, which entry shall contain a reference to the land or map index 
in which such ownership is referred to, and also to the index of the owners of 
charges and the index of the owners of leases in which the name of the registered 
owner of any charge or lease (if any) affecting the lands forming the subject of 
such registered ownership shall be indexed ; and where the lands foi'ming the 

Li 
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Mr. Lewis. 



Index of " owners 
of charges," and 
index of " owners 
of leases." 



A land index, as 
soon as may be, to 
be formed for each 
district or county, 
or for separate 
parishes, when 
expedient. 



A map index until 
the land index 
formed. 



subject of tte registered ownership are situate in more than one district, like 
entries shall be made in the indexes for each district in which any such lands are 
situate ; and wherever any district shall comprise more than one parish there shall 
be a separate alphabetical index of the names of registered owners for each parish 
in such district ; and in each such separate parish index the name of the registered 
owner, with his addition, shall be entered in the index of the names of registered 
owners for the parish in which the lands forming the subject of the registered owner- 
ship are situate ; and where such lands are situate in more than one parish like entries 
shall be made in the indexes for each parish in which any such lands are situate. 

XXXI. There shall be provided and kept for each district formed under 
this Act an alphabetical index of the names of " owners of charges," and 
another similar index of the names of " owners of leases ;" and, save where 
otherwise provided by the regulations to be made under this Act, and subject 
to such provision in relation to the indexes of " owners of charges " and 
" owners of leases " as may be made by such regulations, where any registered 
charge or lease is referred to in the land index or map index herein-after 
mentioned, and also where the regulations to be made under this Act require 
such entry as herein-after mentioned to be made in relation to such registered 
charge or lease, the name of the owner of the registered charge or lease, with 
his addition, shall be entered in the index of the names of " owners of charges " 
or " owners of leases " (as the case may be) for the district in which the lands 
forming the subject of the registered charge or lease are situate ; and an entry 
shall be made opposite to the name to be so entered, which entry shall contain 
a reference to the land index or map index in which such registered charge or 
lease is referred to, and also to the index of registered owners, in which the 
name of the registered owner (if any) of the lands affected by such charge or 
lease shall be indexed ; and where the lands forming the subject of the regis- 
tered charge or lease are situate in more than one district, like entries shall be 
made in the indexes for each district in which any such lands are situate ; and 
wherever any district shall comprise more than one parish, there shall be a 
separate alphabetical index of the names of registered owners of charges, and 
another similar index of the names of registered owners of leases for each parish 
in such district ; and in each such separate parish index the name of the owner 
of the registered charge or lease, with his addition, shall be entered in the 
index of the names of " owners of charges " or " owners of leases " (as the case 
may be) for the parish in which the lands forming the subject of the registered 
charge or lease are situate ; and where such lands are situate in more than one 
parish, like entries shall be made in the indexes for each parish in which any 
such lands are situate. 

XXXII. As soon as registration under this Act shall have sufficiently 
extended or advanced in any such district, county, or parish, as herein-after 
mentioned, to furnish materials for a land index for any district formed under 
this Act, or for any county, or for any parish for which it may seem to the 
registrar expedient to provide a land index- apart from the district or county in 
which it is situate, a land index shall be provided and kept in the register office, 
in such form as the registrar shall approve, so as to show in every such index 
the lands and divisions of land within such district, county, or parish, having 
references in every such index from the several lands and divisions to the map 
or maps which may be used for such district, county, or parish for the purposes 
of this Act ; and it shall be lawful for the registrar, if he shall see occasion, to 
cause to be inserted in such respective land indexes, or give directions for the 
insertion therein, from time to time, of the names or short descriptions of the 
manors and incorporeal hereditaments which cannot be conveniently indexed 
by reference to maps within the respective parishes and other divisions of land 
in every such district or county respectively, and every such land index shall 
be deposited and kept in the said register office, and shall be a land index to be 
used for the purposes of this Act. 

XXXIII. In the meantime and until such land index as aforesaid can or 
shall be provided there shall be also provided and kept, for the purposes of this 
Act, a " map index " for each district, county, or parish for or to which, or for 
or to the lands within which, a separate public map shall be used or appropriated 
by the registrar in the registration of lands or the ownership thereof under 
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this Act ; and such map index shall be formed, in the case of each such Mr. Lewu. 

district, county, or parish, upon and by means of a copy on an enlarged scale of 

the map which shall be so used for or appropriated to such district, county, or 
parish, or the lands within the same as aforesaid, with such additions, omissions, 
or variations as the registrar shall think fit ; and upon the occasion of the first 
registration under this Act of any lands, or the ownership of any lands, situate 
within such district, county, or parish, references shall be made, in such form 
as the registrar shall approve, in connexion with such lands as delineated on 
such map and in the margins of such copy of such map, or otherwise, or in a 
book of reference thereto, to the index of registered owners, and to the index of 
owners of charges, and to the index of owners of leases, or to the respective 
heads or symbols or denominations under which the ownership of such lands, 
or of charges or leases thereon, shall be entered, or will be found in the register 
to be kept in pursuance of this Act. 

And with respect to the qualities and incidents of the ownership of lands the 
ownership whereof shall be registered under this Act, be it enacted as follows : 

XXXIV. As to all lands the ownership of or title to which shall from time Ownership to be 
to time have been recorded, placed, or entered on the register under this Act, tenceforth either 
and after the time allowed by this Act for the compulsory registration of the g^fp^oTunr^is-^ " 
ownership of land shall have expired, then, as to all lands in England, the tared ownership, 
ownership or seisin of and property in and title to such lands, subject to the and all other dis- 
provisions herein-after contained with reference to interests created in any lands tmctions done 
before the first registration of such lands under this Act, and which are herein- ^^^^ ^" 

after shortly referred to as " existing interests," and with reference to the leases 
hereby exempted from registration, shall be in law thenceforth distinguished 
into and denominated the registered ownership and the unregistered ownership ; 
and, save as herein otherwise provided, there shall thenceforth as to such lands 
or the property therein be no distinction between the legal estate and the 
equitable estate, nor between estates or interests at law and estates or interests 
in equity, nor between estates or interests at common law and estates or 
interests by way use, nor between legal estates and trusts ; but, subject and 
save as aforesaid, all and every such diiferences or distinctions and denominations 
shall be embraced by and absorbed in the distinction between the registered and 
the unregistered ownership, as herein declared and set forth ; and all differences 
or distinctions in the nature, quality, and incidents of property in land shall, 
subject and save as aforesaid, be referred to, and be subordinate to, and be 
determined by, the distinction between the registered and the unregistered 
ownership, as herein declared and set forth. 

XXXV. The registered ownership shall be the ownership which from time to What the regis- 
time shall be manifested by the register as to the respective lands forming the tered ownership 
subject of the records on or entries in such register ; and in respect of quantity is, and its principal 
each such registered ownership shall, as to the lands forming the subject of it, 

be always deemed and taken to be the simple and entire ownership, not divisible 
or distributable into less or more qualified portions, forms, or degrees of 
registered ownership, and not capable as registered ownership of any subdivision 
or modification into any particular limited or partial estates or interests, estate 
or interest : Provided always, that charges and leases which by this Act are 
specially admissible to the register in addition to or as part of or as qualifications 
of the registered ownership, and which shall from time to time as to any lands 
actually be recorded or appear upon the register conformably to this Act, shall 
also for the purposes of this Act be deemed registered and not unregistered 
ownerships. 

XXXVI. Subject to the provisions as to existing interests, and the other Uses and trusts 
provisions in this Act contained, uses and trusts, other than trusts as modified abolished, except 
by and in the sense authorized by this Act, shall, as to all lands forming the ^^^^}-^ ^^ the sense 
subject of any registered ownership, be abrogated or abolished ; and the Act.^"^^ ^ 
registered ownership herein -before defined shall be deemed to be a legal and 

equitable right and ownership, cognizable as such in the courts of law as well as 
in courts of equity, but, in so far as it is hereby declared to be an equitable 
right and ownership, this provision is and shall be construed to be subject to 
the provisions herein-after contained with reference to the unregistered 
ownership. 

Z 2 
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Mr. Lewis. XXXVII. Subject to the provisions herein contained as to existing interests 

and the other provisions herein contained, the right to dispose of and transfer 
the ownership of and property in land in fee, and all right and interest therein, 
including the right to charge and lease the same, shall belong and be incident to 
and be taken as forming part of the registered ownership. 

XXXVIII. The unregistered ownership shall comprise and be the right or 
interest (if any) which in every case any person (if any) other than and not 
being the registered owner may have to or in the enjoyment or profits of or to 
or in the produce of the sale of the lands forming in such case the subject of 
the registered ownership, or other the right or interest which any person other 
than as aforesaid (if any) may have to or in such land or its profits in respect 
of any present, future, or expectant estate or interest, or any right or possibility 
of succession less than or not being the registered ownership : Provided always, 
that the existing interests, to which on the first registration of any lands under 
this Act the registered ownership shall be subject, shall not be deemed 
unregistered ownership for the purposes of this Act : Provided also, that any 
charge or lease which by this Act is admissible to the register in addition to, 
or as part of, or as a qualification of, the registered ownership, and which shall 
actually be recorded or appear upon the register conformably to this Act, shall 
not for the purposes of this Act be deemed an unregistered ownership. 

XXXIX. Por the purposes of the jurisdiction of the high court of Chancery, 
so far as the same can hereafter be exercised compatibly with this Act, the 
right or interest (if any) which in any case any person other than and not 
being the registered owner (if any) may have to or in the enjoyment or profits 
of or to or in the produce of the sale of the lands forming in such case the 
subject of the registered ownership, or other the right or interest which any 
person other than as aforesaid (if any) may have to or in such lands or their 
profits in respect of any present, future, or expectant estate or interest or any 
right or possibility of succession less than or not being the registered owner- 
ship, shall or may be deemed to be of the nature of a trust, but only in the 
sense authorized or declared by this Act, and not further or otherwise, and 
the person interested in respect or by virtue of any such trust shall or may, 
as respects the registered ownership, be deemed to be a beneficiary, but subject 
to the provisions herein contained touching the registered ownership : Provided 
always, that this clause shall not include or be taken to apply to the existing 
interests in the last clause mentioned. 

XL. In any case where, besides the registered ownership, there shall happen 
to be an unregistered ownership in the same land according to the provisions 
herein-before contained, such unregistered ownership shall not, except as herein- 
after expressly provided, be deemed to be or to comprise or to confer an estate or 
interest in the lands forming the subject of the registered ownership, nor shall 
the same, except as aforesaid, be deemed to be or to comprise or to confer 
an estate or interest in any manner qualifying, controlling, or limiting the 
registered ownership of such lands, but the right or interest constituting the 
unregistered ownership, or in respect of which there may exist an unregistered 
ownership touching such lands, shall entitle the beneficiary in a court of equity 
to enforce the performance by the registered owner of such duty as properly 
ought in respect of such unregistered ownership to be observed or performed 
by him as regards the lands of which he is the registered owner, or the enjoy- 
ment or profits thereof, or the produce of the sale of the same ; and for giving 
eflTect to such last-mentioned right of such beneficiary, and for better enforcing 
the performance of such duty by such registered owner, and also for determining 
the nature of such duty and the mode of observing and performing the same, 
but for no other purpose, such duty shall be deemed to be a trust cognizable 
by the high court of Chancery, and is hereby made subject to the jurisdiction 
of such court, but so only that such trust shall be enforced consistently with 
the other provisions of this Act, and as a trust only in the sense declared or 
authorized by this Act, and not otherwise. 

How far the un- XLI. Notwithstanding the existence of any trust affecting the registered 
shfp^mav'afikiUhe ownership in respect of any unregistered ownership as aforesaid, the absolute 
right of dispo- right or power of disposition hereby attached and made incident to the registered 
ownership shall not be deemed to be thereby controlled or affected, and all 
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persons shall or may contract and deal with the registered owner as to the Mr. Lewis. 

lands of which he is registered owner, and take a transfer from him of the 

registered ownership and of the lands which may be the subject of the same, 
in the same manner and with the same effect as if there were no unregistered 
ownership affecting the land which may be the subject of such contract, 
dealing, or transfer, and of such registered ownership, and no trust affecting 
such registered owner : Provided always, that this clause shall be subject to 
the provisions with respect to existing interests and with respect to disabling 
Acts and inhibitions herein contained : Provided also, that this clause shall be 
taken to be intended for the protection or in favour of purchasers for valuable 
consideration and without fraud, and that every or any person who shall become 
transferee of the registered ownership without valuable consideration, or 
registered owner by transfer without valuable consideration, shall be subject 
in respect of such registered ownership to the like trust (if any) as previously 
to such transfer may in respect of the unregistered ownership according, to the 
provisions herein-before contained have affected the registered owner by whom 
such transfer without valuable consideration was made, or whose registered 
ownership shall so have been transferred without valuable consideration : Pro- 
vided nevertheless, that the last proviso shall not extend or apply to or include 
any subsequent registered owner who shall be a purchaser for valuable 
consideration and without fraud, either immediately or derivatively from or 
under the person who shall have become registered owner without valuable 
consideration as aforesaid. 

XLII. Notwithstanding the provisions herein-before contained, it is hereby The obligation of 

declared, that in any case in which, according to the provisions herein-before trusts under the 

contained, there shall be a trust or unregistered ownership subsistinsr, then, as . ^® against the 
■ >■'■ ^O'' YGSistiQTGvi owner 

between the registered owner personally and the person interested in respect of ^nd volunteers 

such trust or unregistered ownership, but not further or otherwise, the registra- under him. 

tion of the ownership in the name of the registered owner, or the fact of his 

being such registered owner, shall not be deemed or taken to entitle such 

registered owner to hold, possess, or enjoy the lands forming the subject of 

such registered ownership, otherwise than subject to the execution of the 

trust which may be existing in such case as herein-before declared in favour of 

the beneficiary or unregistered owner, nor shall such registered owner as between 

him personally and such beneficiary be deemed to have any greater interest 

in or power of disposition over the lands forming the subject of such registered 

ownership than before the passing of this Act, in case there were a similar 

trust affecting the same lands, such registered owner, being a trustee, would by 

the rules of courts of equity have had or been entitled to as against his 

cestuique trust in or over the lands forming the subject of such trust : Provided 

always, that nothing in this clause contained shall in any manner concern or 

affect any person becoming a transferee of the registered ownership from, 

through, or under any such registered owner as in this clause mentioned, 

unless he shall be a transferee from such registered owner without valuable 

consideration or by fraud, 

XLIII. The title by the provisions herein contained given to or declared to Notice not to aflect 
be vested in any person becoming registered owner shall not as respects any in equity where 
such registered owner, other than a person becoming such without valuable "° fraud, 
consideration or by fraud, be taken away by any court of equity merely in 
consequence of such registered owner having been affected with notice, or by 
the operation of any doctrine of notice. 

XLIV. Where any lands become vested in a registered owner according to Further provision 
the provisions of this Act, no person subsequently having or claiming the as to notice in 
registered ownership of the same lands by transfer from or under such regis- favour of trans- 
tered owner, other than a transferee without valuable consideration or by fraud, tererownerahip!^" 
shall be affected or bound by reason only of notice of any trust or unregis- 
tered ownership or equity affecting such registered owner in respect of such 
lands, any rule of courts of equity to the contrary notwithstanding. 

XLV. In the construction and interpretation of and in carrying out the What is meant by 
provisions of this Act the word ;' fraud" shall be understood to mean and fraudTn^tlirseve- 
shall be confined to conduct or circumstances of conduct deemed fraudulent r^i provisions, 
by a court of equity ; but fraud shall not be imputed to a person who shall 
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Mr. Lewis. take a transfer for valuable consideration from a registered owner, merely on 
the ground of such person knowing that the registered owner has no beneficial 
interest, and that no power of sale is given to or vested in him over the 
unregistered ownership, 

^*S^*^°^ PO'^^er XL VI. Subject to the provisions in this Act contained with respect to the 
tobeaffecteTsofar ^^g^^tered ownership, and in subordination always to the registered ownership 
as respects the un- ^^^ the qualities thereof and incidents thereto as herein declared, any lands or 
registered owner- the unregistered ownership thereof may from and after the registration of the 
ship, but long ownership of such lands under this Act be settled, aliened, devised, conveyed, 
aUawedottfeTthan fiisposed of, entailed, limited, and dealt with for the like estates, and in the 
leases. like modes, and subject to the like restrictions, and for the like periods, and 

generally in the like manner, save as herein otherwise expressly provided, as by 
the rules of law or equity such lands or any legal or equitable interest therein 
might or could before such registration of the ownership thereof have been 
settled, aliened, devised, conveyed, disposed of, entailed, limited, or dealt with ; 
and all and every such settlements, alienations, devises, conveyances, disposi- 
tions, entails, limitations, and dealings of or concerning or with any lands, or 
the unregistered ownership thereof, shall (subject as aforesaid, and in subordi- 
nation as aforesaid, and save us herein otherwise expressly provided,) have the 
like force, validity, operation, and effect, to all intents and purposes, and shall 
operate to create the like estates, interests, or powers, as the same would have 
had or created as to such lands by the rules of law or equity, if the same 
respectively had been made, executed, created, or done before such registration 
of the ownership under this Act and before the passing of this Act : Provided 
always, that after the commencement of registration under this Act no estates or 
terms for years shall be created or allowed to be created of or concerning any 
lands other than and except leases for years, whether occupation leases, 
reversionary leases, farming or agricultural leases, leases at rackrent, 
building leases, repairing or improving leases, mining leases, or leases of 
rights of way, or the like ; and in any case where by any Act of Parlia- 
ment or deed or otherwise any person has or may have a power to make a 
mortgage for a term of years, or to limit or to create a term of years for 
securing or raising a sum of money, or for any other purpose, such person shall 
be at liberty to make a mortgage or create a charge for securing such sum of 
money or for any such other purpose, of or upon the registered ownership of 
the lands referred to in or by such power, according to the provisions of this 
Act, and the " Title to Real Property Act, 1856," touching mortgages and 
charges, and to register such mortgage or charge under this Act : Provided 
also, that all estates, interests, rights, and powers which may as to any lands 
be created, limited, or made to arise in, by, or under any such settlement, 
alienation, devise, conveyance, disposition, entail, limitation, or dealing as 
aforesaid shall, except so far as the same may or can or actually shall, con- 
formably with the provisions of this Act, be entered as or included in the 
registered ownership of such lands, be deemed and taken to constitute and be 
or form part of the unregistered ownership, as the same is herein-before 
authorized and declared. 

Eepresentatives of XLVII. The provisions herein-before contained declaring the position of 
and volunteers registered owners with reference to any trust or unregistered ownership, in the 
owner wfthin'^the various cases herein-before in that behalf mentioned, shall in each instance or 
meaning of provi- case be taken to include or apply to the heirs and devisees or real repre- 
sions relating to sentatives of the registered owner, as well as the registered owner himself, and 
registered owner. ^j^gQ to include or apply to persons becoming registered owners through or 
under such heirs or devisees or real representatives without valuable conside- 
ration ; and the hke rule or provision as in the respective cases before men- 
tioned is herein-before provided, enacted, or made with respect to or as affecting 
any registered owner shall in the same respective cases be taken to apply to 
or affect the heirs or devisees or real representatives of such registered owner, 
and any person becoming registered owner through or under any such heirs 
or devisees or real representatives without valuable consideration. 

Eight of possession XLVIII. Nothing.in this Act contained shall hinder or prevent any person 
and management yf\^Q for the time being, according to the provisions of any deed, settlement, or 
of lands to belong jjjgj^rjjjnent affecting or declaring or relating to the unregistered ownership in 
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any lands, may be entitled to have the possession, enjoyment, management, or Mr. Lewis. 

receipt of the profits of such lands from so possessing, enjoying, managing, 

or receiving the profits of such lands ; but, on the contrary, unless and until ceding to'present 
there shall be a transfer of the registered ownership of such lands, under the j^^^ ^f cestuique 
provisions of this Act, to a person whom the unregistered ownership of such trust he would 
lands will not, according to the provisions of this Act, affect, any and every have such right ; 
person who in respect of such unregistered ownership, or according to the affect purchasers. 
provisions subsisting as to and affecting the same, may be entitled to possess 
or enjoy, manage or receive, the profits of such lands, shall have and may 
exercise all and singular the same rights and powers, and do and execute the 
same acts, matters, and things, as to and for the possession, enjoyment, manage- 
ment, and receipt of the profits of such lands, as such person would have had 
or might have exercised, done, or executed in relation to such lands before the 
passing of this Act in the case of there being a trust of such lands in his 
favour corresponding to such right or interest as he may have as aforesaid in 
the said unregistered ownership. 

XLIX. Not-withstanding the provisions herein contained in relation to the Leases by unregis- 
registered ownership, all leases which may be granted of the lands forming the *^''®'^ owner effec- 
subject of such registered ownership by any person who in respect of the 
unregistered ownership for the time being of such lands may for the time 
being have a power to grant such leases, or may be entitled to have the posses- 
sion or enjoyment or management or receipt of the profits of such lands, shall 
(subject to the provisions herein contained with respect to the registration of 
leases) be as valid and effectual as well against the registered owner as also 
against all subsequent registered owners of the same lands, and all subsequent 
registered lessees under him or them, and all other persons interested or 
becoming interested in such lands, as if such leases were granted by the 
registered owner for the time being of such lands, and (if requiring registry) 
were in fact registered under this Act, and there were no unregistered owner- 
ship of or affecting such lands ; and this clause or provision shall apply to and 
protect as well leases to which the registered ownership for the time being is 
herein-after provided to be deemed to be subject without the registration of 
such leases, as also those leases which are in all cases hereby required to be 
registered, subject to the registration of the same. 

L. Where the registered owner of any lands shall be a person named as Eegistered owner, 
such by or who shall have become such for the purposes of any settlement of where only a 
such lands, or any deed, will, or instrument under or by virtue of which such ^'■ustee, not to re- 
lands or the unregistered ownership thereof shall have been limited to or in ownership as* ^^^ 
trust for any persons by way of succession, then and in such case as between against the bene- 
such registered owner and the beneficiaries interested under such settlement, flciaries after trusts 

deed, will, or instrument, he shall not be at liberty to retain the registered satisfied ; but this 
,. , • ,1 ., • J. J c ^ not to affect pur- 

ownership or to remam on the register as registered owner for any longer chasers. 

period than or under any other circumstances than according to the rules of 
courts of equity he would before the passing of this Act have been entitled 
to retain the legal estate of such lands if he had been trustee of the fee 
thereof upon trusts or for purposes affecting such lands, similar to the pro- 
visions affecting the unregistered ownership which may be contained in any such 
settlement, will, deed, or instrument as aforesaid, and he shall be bound to make 
a grant of the registered ownership of such lands to such person as shall be 
named in that behalf by the beneficiaries who, if there had been such a 
trust as aforesaid, would before the passing of this Act have been entitled 
to require a conveyance of the legal estate in such lands from such trustee : 
Provided always, that nothing in this clause contained shall in any manner 
affect or concern any person who shall actually become registered owner 
by transfer from or under the before-mentioned registered owner so bound 
to make such grant as aforesaid, other than a person who shall become 
such registered owner or transferee without valuable consideration or by 
fraud. 

LI. No estate by the curtesy, nor estate in dower, nor any rights of curtesy Curtesy and dower 
or dower, shall as «Qch be or become registered ownerships, nor shall any such part of the un- 
estates or rights be attached to or arise by implication from or as a consequence i"^gistered owner- 
of any registered ownership, or the estate of any registered owner, otherwise 
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than as interests forming parts of, or interests comprised in, the unregistered 
ownership, and entithng the persons having or succeeding to the same to be 
in possession of or receive the rents and profits of the lands forming the subject 
of the registered ownership, subject and without prejudice to the provisions 
herein contained in relation to the registered ownership and the transfer 
thereof. 

Volunteers under LII. Nothing in this Act contained touching transferees of the registered 
?^,!^'?^ffl! *° ^It^^ ownership without valuable consideration shall be deemed or taken to apply to 
persons who become registered owners without valuable consideration by 
transfer from or under a registered owner who claimed for valuable considera- 
tion and without a fraud ; but, on the contrary, every person who shall claim as 
registered owner without valuable consideration under any person who shall 
have claimed as registered owner for valuable consideration and without fraud 
shall be entitled to the same benefit, right, title, preference, protection, and 
advantage, under the provisions of this Act, as the person who shall have so 
claimed as registered owner for valuable consideration. 

LIU. Notwithstanding the several provisions herein-before contained relating 

to persons becoming registered owners or transferees of the registered ownership 

registered owner -^vitj^out valuable Consideration or by fraud, it shall not in any case be necessary 



same right as the 
purchasers. 



Not necessary to 
inquire whether 



became so without ^^^ ^^Y person contracting or dealing with, or taking or proposing to take a 
valuable consi- transfer from, any registered owner, to inquire or ascertain, nor shall it in any 
deration. manner concern any such person to inquire or ascertain, whether such registered 

owner or any prior registered owner of the lands in question is or was a'regis- 
tered owner, or a person who became registered owner without valuable consi- 
deration or by fraud, or a person who may have taken a transfer of the registered 
ownership without valuable consideration or by fraud. 

Transferee not LIV. Nothing in this Act contained touching a registered owner or registered 

affected by fraud ownership affected by fraud shall be deemed or taken to apply to or affect 
m a prior trans er. pgj.gQjjg -^j^q become registered owners for valuable consideration and without 
fraud by transfer from a registered owner affected by fraud. 



What is meant by 
transferee without 
valuable consi- 
deration. 



Easements and 
occupation leases 
not to require 
registration, pro- 
vided as to lease 
possession goes 
along with it. 



LV. With reference to and for the purposes of the several provisions herein 
contained touching transferees of the registered ownership without valuable 
consideration, or persons becoming registered owners without valuable consi- 
deration, it shall be sufficient, in any case to which such provisions may be 
alleged to be applicable, and for disproving the same, to show that valuable 
consideration, moved from the transferee or person becoming registered owner, 
and that for or, on account or in consequence of such valuable consideration 
moving from him a grant of the registered ownership or transfer thereof was 
made to him by the previous registered owner, or by the authority of a court 
of equity ; and it shall not be necessary to show that such valuable consider- 
ation came into the hands of or enured to or in favour of the previous registered 
owner. 

And with respect to easements and occupation leases, be it enacted as 
follows : 

LVI. Every registered ownership under this Act, and the lands forming the 
subject thereof, and the title and right of disposition incident or attached 
thereto or comprised therein, and every registered charge or lease, and the lands 
forming the subject thereof, shall at all times, as against any person becoming 
registered owner of such lands, or a charge or lease thereof, be deemed and 
taken to be subject to such ways or roads and rights of way or road, lights and 
rights to 'light, watercourses and rights of water and other easements, commons 
and rights of common, rights of fishery and rights of sporting, heriots, quit- 
rents, and rentcharges in lieu of tithes, as may be for the time being or from 
time to time existing over or upon or affecting or issuing out of the lands 
forming the subject of such registered ownership, charge or lease, and also to 
any lease or agreement for a lease for any term not exceeding twenty-one years, 
to commence from the date of such lease or agreement, or from any time not 
exceeding twelve calendar months from the date of such lease or agreement, in 
all cases where the actual possession shall go along with such lease or agree- 
men t, from the time of making the same, or where the actual possession there- 
under shall not at the time of any such person becoming registered owner, 
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incumbrancer, or lessee as aforesaid of the lands comprised in such lease have Mr. Lewis. 
been discontinued or relinquished. • 

LVII. Where the actual possession shall not go along ■with any such lease Where possession 
or agreement as in the last clause mentioned from the time of making the same, ^°.^'^ not go along 
or where the actual possession thereunder shall be discontinued or relinquished, reo-istered'aTwell^ 
such lease or agreement shall be void as against any person becoming registered as'otlier leases. 
owner or transferee of the registered ownership, or registered incumbrancer or 
lessee of the lands comprised in such lease or agreement, during the interval 
between the time of making such lease or agreement and the time when actual 
possession shall go along with the same, or during the discontinuance or after 
the relinquishment of the actual possession thereunder, unless such lease or 
agreement be duly registered under this Act before such person shall become 
registered owner or transferee of the registered ownership or registered incum- 
brancer or lessee as aforesaid. 

And with respect to the first registration of the ownership of any lands 
under or after the passing of this Act, and the effect thereof, be it enacted as 
follows ; viz. 

LVIII. Every sale, transfer, settlement, mortgage, assurance, and transaction On every sale, &c. 
of or concerning lands which shall take place or be made after the commence- ^^^'^'^ ^^^ ^°^- 
ment of registration, and which shall in terms extend to or include, or be ^^^stratTon °co 
intended to extend to or include, the fee or inheritance of or whole interest in prising the fee, 
such lands, or which shall not in terms be confined to an interest less the ownership 
than the fee or inheritance of or whole interest in such lands, shall depend thereunder to be 
for its efficacy upon the registration, in the manner herein provided, of » ^ ''^'^ • 
the lands included in such sale, transfer, settlement, mortgage, assurance, 
or transaction, and also of the title or ownership in fee passed by or 
intended to be derived under such sale, transfer, settlement, mortgage, 
assurance, or transaction, or which, if there were an unimpeachable ante- 
cedent title in the person making or effecting such sale, transfer, settlement, 
mortgage, assurance, or transaction, would or might be passed thereby or 
derived thereunder, or upon the registration, in the manner herein provided, 
of such lands, and such title or ownership as, according to the provisions 
herein-after contained, may represent upon the register, or ought to be regis- 
tered as representing, the title or ownership in fee so passed or intended to be 
derived, or which would be passed or derived as aforesaid. 

LIX. Every sale, transfer, settlement, mortgage, assurance, and transaction Subsequent 
of or concerning lands to the efficacy whereof such registration as aforesaid is ownership, &c. 
hereby made necessary shall, so far as regards the lands included or intended ^^^^ registered to 
to be included therein or affected or intended to be affected thereby, be void P'^'^^"'' ' 
as against any person claiming any title or ownership to or of or charge on or 
lease of such lands which may subsequently be duly registered in the manner 
herein provided, unless the title or ownership passed by or intended to be 
derived under such sale, transfer, settlement, mortgage, assurance, or trans- 
action, or which would or might be passed thereby or derived thereunder, as 
before mentioned, or such title or ownership as may represent or ought to be 
registered as representing the same, as before mentioned, has been registered in 
the manner herein provided before the registration of such subsequently I'egis- 
tered title or ownership, charge or lease. 

LX. After the commencement of registration, every sale, settlement, transfer. How the ren-is- 
assurance, and transaction of or affecting lands, to the efficacy whereof such tered owner, for 
registration as aforesaid is hereby made necessary, other than a mortgage or ^}"^ purposes of 
a transaction by way of charge within the definition of a charge herein-after brnamod °'' *° 
contained, shall, so far as regards the registered ownership, or the ownership 
to be entered on the register, either be made or effected by a deed simply 
granting the lands affected by the transaction to the purchaser or a trustee, 
or some person named in the grant, without any trusts, covenants, or other 
special matter (and which grant may be in the form set forth in schedule A. 
to this Act annexed), or shall be made or effected by a deed which, if not 
merely a simple grant in the form set forth in the said schedule A., shall 
contain a provision or declaration naming the person who shall be registered 
owner, and in whose name the title or ownership of the lands passed by or 
intended to be derived under or affected by such sale, settlement, transfer, 
assurance, or transaction, other than as aforesaid, or which, if there were an 
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Who to be regis- 
tered, owner for 
the purposes of 
the sale, &c. 



What evidence of 
title and possession 
to be produced on 
application to 
register on sale, 
&c. 



Discretion in 
registrar as to 
such evidence. 



Eegistered owner- 
ship to be subject 
to existing inte- 
rests, easements, 
&c. 



unimpeachable antecedent title in the person making or effecting the same, 
would or might be passed thereby or derived thereunder or affected thereby, 
shall be registered under this Act ; and if, in the case of any such sale, settle- 
ment, transfer, assurance, or transaction, other than as aforesaid, there shall 
be no such deed by way of simple grant as aforesaid, and no provision or 
declaration in any deed as aforesaid naming a person to be registered owner as 
aforesaid, or if, there being such a provision or declaration, the same shall for 
any reason fail, then and in every such case the registrar shall be at liberty 
and is hereby required, upon such notice to any party or parties as he shall 
in each case deem proper, to name the person who shall be registered owner 
of the lands in question, and in whose name the title or ownership of the same 
lands shall be registered under this Act. 

LXI. If in the case of any such sale, settlement, transfer, assurance, or 
transaction, other than as aforesaid, there shall be a deed by way of simple 
grant as aforesaid, the person to whom such grant shall be made or purport to 
be made shall be entered upon the register as registered owner of the lands 
included in such sale, settlement, transfer, assurance, or transaction, other than 
as aforesaid, and the ownership of such lands shall be placed or entered in his 
name in the register ; and if in the case of any such sale, settlement, transfer, 
assurance, or transaction, other than as aforesaid, there shall be a provision or 
declaration in a deed naming a person to be registered owner of the lands in 
question, as before mentioned, then the person so named shall be entered upon 
the register as i-egistered owner of the lands included in such sale, settlement, 
transfer, assurance, or transaction, other than as aforesaid, and the ownership of 
such lands shall be placed or entered in his name in the register ; and if in the 
case of any such sale, settlement, transfer, assurance, or transaction, other than 
as aforesaid, there shall be no such deed by way of simple grant as aforesaid, 
and no provision or declaration in any deed naming a person as registered owner 
as aforesaid, then the person who in such case shall be named by the registrar 
to be registered owner of the lands in question, under the authority herein- 
before in that behalf given to him, shall be entered upon the register as regis- 
tered owner of the lands included in such sale, settlement, transfer, assurance, 
or transaction, other than as aforesaid, and the ownership of such lands shall be 
placed or entered in his name in the register. 

LXII. Every person who shall apply to have the ownership of any lands 
registered under this Act, upon the occasion of or for giving effect to any such 
sale, settlement, transfer, assurance, or transaction as aforesaid, other than as 
aforesaid, of or affecting the fee of such lands, which shall be made or effected 
after the commencement of registration, shall show to the registrar, bj^ statutory 
declaration or such other mode as the registrar shall consider satisfactory, 
prima facie evidence of the title to the lands in question, for twenty years 
previously to such sale or other transaction, and of the same having for such 
twenty years been in the possession of the person by whom. such sale or other 
such transaction shall have been made or effected, or some person or persons 
through whom he claims, and of the same being at the time of the application 
in the possession of the person applying to be registered in respect of such sale 
or other such transaction ; and until such evidence shall have been produced 
the registrar shall not be bound to effect the registration applied for. 

LXI II. Provided always, that if in any case the applicant for registration 
cannot for any reason show to the registrar such prima facie evidence of title 
and possession as aforesaid, then such reason may be shown to the registrar 
together with all the circumstances which are considered to preclude such 
applicant for registration from complying with the direction contained in the 
last clause ; and if the registrar shall be satisfied with the reason so assigned, 
and the statement of circumstances so made, and also satisfied that the 
apphcant is proceeding bona fide in the matter of the registration, then the 
registrar shall proceed to effect the registration applied for. 

LXIV. The ownership first registered under this Act of any lands, upon the 
occasion of or for giving effect to any such sale, settlement, transfer, assurance, 
or transaction, other than as aforesaid, and the lands forming the subject of 
such registered ownership, shall (subject to the provisions herein-after contained 
with respect to the period of twenty years, and with respect to parliamentary 
title and warranted title, and the other provisions herein-after contained,) be 
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and leases, whether legal or equitable, created before or existing, or capable of 

arising or taking effect, in respect of such lands, at the time of such registration 
(other than an ownership, charge, or lease arising after the commencement of 
registration, and barely required to be registered, but not in fact registered 
under this Act), and also to all such easements, rights of common, fishery, and 
sporting, heriots, quitrents, and rentcharges in lieu of tithes, as are in the fifty- 
sixth section of this Act mentioned, and may at the time of such registration 
affect or be issuing out of or charged upon the lands forming the subject of 
such registered ownership, or any part thereof. 

LXV. If at the time of the first registration of any lands or the ownership Remedies incident 
thereof under this Act there shall be any estate, title, or interest, legal or to existing inte- 
equitable, to which, under the provisions herein-before contained, the registered ^'ests preserved for 
ownership of such lands shall be subject, the person having or claiming any 
such estate or interest shall, subject to the provisions herein contained with 
reference to the period of twenty years, have and retain, notwithstanding such 
registration, all the same rights, powers, and remedies, according to the nature 
of his estate, title, or interest, for recovery of such lands or the possession or 
profits thereof, or a judgment, verdict, or decree establishing or giving effect to 
his title thereto or to any interest therein, as he would in such case have had or 
been entitled to if there had been no registration of the ownership of such lands 
under this Act, and if this Act had not passed. 

LXVI. Within fourteen days after the first registration of any lands or the Advertisement of 
ownership thereof shall have taken place under this Act, the registrar shall *^® registration, 
cause notice of the fact of such lands and the ownership thereof having been 
registered, particularizing shortly, but as clearly as may be, the lands so 
registered, and the name and addition of the person registered as the owner 
thereof, to be given by advertisement to be published in two successive weeks 
in some newspaper circulating in the county or district in which such lands 
may be situated, and also in the London Gazette, and the expenses attending 
such advertisements shall in each case be part of the costs of registration, and 
shall be paid as herein provided with regard to the costs of registration. 

And with respect to lands held for long terms of years, and not in fee, 
be it enacted as follows : 

LXVII. A special registry shall be opened for registering ownerships in Special registry 
those cases where lands shall at the time of the registration of the ownership for lands held for 
thereof be held or possessed by persons beneficially, and not as trustees or long terms of years, 
mortgagees, for long terms of years (as terms of one hundred years or upwards), 
and where by reason of the rights of ownership practically residing in such 
termors it is not probable that any registration of the ownership of the fee of 
such lands can or will be effected under the provisions of this Act ; and in 
every case of lands registered in such special registry the length or duration of 
the term for which the lands are claimed to be held, and, if practicable, the 
time of the commencement of such term, shall be stated or shall appear on the 
face of the register. 

LXVIII. Such special registry, and the lands or ownerships registered General provisions 
therein, shall, so far as the difference in the circumstances will admit, be subject of the Act appli- 
to provisions and regulations in all respects similar or corresponding to the ^^^^^ thereto. 
provisions and regulations herein contained with reference to the general 
registration hereby established ; but the registrar shall have full power and 
authority to frame and make such rules, and prescribe such forms, and adopt 
such regulations, for the nswyise of adapting the provisions of this Act to the 
lands or ownerships winch may be the subjects of such special registry ; and 
all rules and regulations which shall be from time to time ordained by him 
for the purpose aforesaid shall be as valid and effectual as if contained in ^ 
this Act. 

And with respect to existing interests in lands the ownership whereof may 
be registered under this Act, be it enacted as follows : 

LXIX. Any person who at the time of the first registration of any lands Persons entitled to 
und-er this Act shall have or be entitled to any estate, right, or interest in such existing interests 
lands, and to which, under the provisions herein-before contained, the registered !? 3;ssert or notify 

^ ^ 2 ' & their right within 
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Mr. Lewis. ownership of such lands; shall be subject, shall assert or notify his right to the 
^ „ said lands or the estate or interest therein to which he may be entitled or 

land fh-st regis- ^^ which he may claim, and take such proceedings in that behalf, as herein-after 
tered. mentioned, within twenty years next after such registration shall have taken 

place, and until the end of such term of twenty years the registered ownership 
of such lands shall, subject to the provisions herein-after contained, remain 
subject to such estate or interest of any such person, and to all claims and 
demands in respect thereof ; but at the end of such term of twenty years such 
registered ownership shall, in respect of estates or interests created before or 
existing or capable of arising or taking effect at the time of such first 
registration, be subject only to such rights as shall then have been protected 
on the register, or notified to the registrar, or enforced against or claimed 
in respect of such lands, in some or one of the modes herein-after authorized or 
pointed out for that purpose : Provided always, that after the expiration of such 
term of twenty years, so long as the registered ownership of any lands shall 
not, subsequently to such expiration, be transferred to a new registered owner 
for a valuable consideration, and without fraud, and so long as no charge or 
lease affecting the same shall not subsequently to such expiration be registered 
under this Act, it shall be competent to a court of equity, upon the application 
of any person having any estate or interest in such lands created before or 
existing or capable of arising or taking effect at the time of such first regis- 
tration as aforesaid, to grant an injunction restraining a transfer of the registered 
ownership of the lands in question, and the registration of any charge or lease 
of such lands under this Act, or to make such other decree or order touching 
the registered ownership as such court shall think fit ; and further, if any 
charge or lease affecting the lands in question shall have been registered 
subsequently to the expiration of the said period of twenty years, but the 
registered ownership shall not have been transferred to a new registered owner 
for valuable consideration and without fraud, then such injunction as aforesaid 
may be granted or decree or order made, subject only to the charge or lease 
which shall so have been registered as aforesaid. 

LXX. Any person who at the time of the first registration of any lands 
under this Act shall have or be entitled to any estate or interest in such lands, 
and to which, under the provisions herein-before contained, the registered 
ownership of such lands shall be subject, shall, in case such first registration 
shall have taken place upon the occasion of or for giving effect to a sale of 
such lands, and if not then on the occasion of the first registration (if any) 
which shall take place within the aforesaid period of twenty years, for carrying 
out or giving effect to a sale of such lands, and in case such sale shall not have 
been made expressly subject to such estate or interest, be entitled, if he shall 
think fit, to assert or claim satisfaction of his right in respect of such lands as 
against and out of the purchase money received upon such sale or the 
completion thereof, and against the person who effected such sale or received 
such purchase money. 

What proceedings LXXI. In any such case as in the sixty-ninth clause mentioned the person 
may be taken for having any such estate, right, or interest as therein mentioned shall, in order 
protecting existing ^q preserve such estate, right, or interest as against the registered ownership, 
thcT twenty ycai"-:. ^^'^^ ^^^ effect of the registration thereof, under this Act, within twenty years 
after the first registration of the ownership of the lands affected by such estate, 
right, or interest, either obtain or recover or come into possession of such lands 
by virtue or in respect of such estate, right, or interest, or shall recover 
judgment in ejectment or some other action at law for or against such lands, 
by virtue or in respect of such estate, right, or interest, or shall obtain, or there 
shall be made in his favour, a judgment, decree, or order of a court of equitj;" 
touching such lands, establishing, declaring, or giving effect to such estate, 
right, or interest, or shall notify to the registrar the nature and extent and 
particulars of such estate, right, or interest ; and in case he shall within the 
said period of twenty years take some or one of the proceedings or do some or 
one of the Acts in this clause mentioned for preserving his estate, right, or 
interest as aforesaid, then and in every such case, and notwithstanding the 
expiration of such period of twenty years, the aforesaid registration of the 
ov/nership of such lands shall have no force, validity, or effect as against 
or to the prejudice of nor shall the same in any way impede such possession 
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or enjoyment as aforesaid, or the effect or operation of such judgment or Mr. Lewis 

verdict as aforesaid, or the execution of any process thereon or for giving 

effect thereto, or the operation or effect of any such decree, judgment, or order 
as aforesaid, or for the execution of any process thereon or for giving effect 
thereto, or otherwise, in the case of any such notification as aforesaid, the 
aforesaid registration of the ownership shall be and remain subject to the 
estate, right, or interest notified, after and notwithstanding the lapse of the said 
period of twenty years; and furthermore, in any and every such case the 
registrar shall or may, upon the application of the person so in possession or 
having recovered or obtained such judgment, verdict, decree, or order, or having 
made such notification, make such alteration in the registered ownership, or 
such memorandum or note in or on the register or any index thereof, as under 
the circumstances, and having regard to the nature or extent of the estate, 
right, or interest which shall so have been recovered in or asserted against or 
notified in respect of such lands, the registrar shall deem necessary to preserve 
consistency between the entry of the registered ownership and the possession 
or enjoyment, judgment, verdict, decree, or order, or notification, which shall 
so have been obtained, recovered, or made as aforesaid; and furthermore, the 
court of law or equity in or by which any such judgment, verdict, decree, or 
order shall have been made, obtained, or recovered as aforesaid shall have full 
power and authority, as part of its judgment or order touching the lands in 
question, to direct or order the registered ownership to be cancelled or altered, 
or the name of the person then appearing on the register as owner to be erased, 
or any other name to be added thereto, or to direct or order such registered 
owner to execute or make a grant to or in favour of the person who shall so 
have recovered judgment or verdict, or obtained the decree or order, and to 
give and make such other directions and orders touching the registered owner- 
ship, and the entries in the register relating to the lands in question, as such 
court of law or equity shall in the circumstances of the case deem necessary 
or just. 

LXXII. Provided always, that in case, under the powers or authorities in Eequisite altera- 
the last clause contained, any alteration, variation, or addition in or to the tions to be made 
reffistration of the ownership shall be made bv the registrar, or be adiudged, i^ <;he register 
directed, or ordered to be made by any court of law or equity, such alteration, interest is set up° 
variation, or addition shall be made or carried out on the register in such a 
form and mode of registration of the ownership of lands established by this 
Act, and the scheme and principle of such registration, as herein declared and 
set forth. 

LXXIII. If at the time of the first registration of the ownership of Extension of 
any lands affected by any such estate, right, or interest as in the sixty-ninth twenty years in 
section of this Act mentioned, or if at any time during the said period of °^^^* °^ disability, 
twenty years, the person for the time being having or being entitled to such 
estate, right, or interest in such lands, shall be under any of the disabilities 
herein-after mentioned, (that is to say,) infancy, coverture, idiotcy, lunacy, 
unsoundness of mind, or absence beyond seas, then such person, or the person 
claiming through him, may, notwithstanding the period of twenty years herein- 
before limited shall have expired, assert or notify his right to the said lands, or 
the estate or interest therein to which he may be entitled, or which he may 
claim, and take such proceedings in that behalf as are herein-before mentioned, 
within ten years next after the Time at which the person under disability as 
aforesaid shall have ceased to be under any such disability, or shall have died 
(which shall have first happened). 

LXXIV. Provided nevertheless, that no such proceeding as aforesaid shall The extreme limit 
be taken by any person who at any such time as aforesaid shall be under any ^'O ^e forty years. 
of the disabilities herein-before mentioned, or by any person claiming through 
him, but within forty years next after such first registration as aforesaid shall 
have taken place, although the person under disability may have remained 
under one or more of such disabilities during the whole of such forty years, or 
although the term of ten years from the time at which he shall have ceased 
to be under any such disability, or have died, shall not have expired. 

LXXV. Provided also, that when any person having any such estate, right, No allowance 

or interest as aforesaid shall be under anv of the disabilities herein-before ^°^ successive 

A „ o " disabilities. 
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mentioned at any such time as aforesaid, and shall depart this life without 
having ceased to be under any such disability, no time to assert or notify such 
estate, right, or interest, or take any such proceeding as aforesaid, beyond the 
said period of twenty years next after such first registration as aforesaid, or 
the said period of ten years next after the time at which such person shall 
have died, shall be allowed by reason of any disability of any other person. 

LXXVI. Nothing herein contained shall be deemed, taken, or construed to 
extend or enlarge the period of limitation at the termination of which, if this 
Act had not passed, the right or title of any person to any lands in respect of 
any such estate, right, or interest as in the said sixty-ninth section of this 
Act mentioned would be extinguished under the statutes passed for the 
limitation of actions and suits ; but, on the contrary, it is the meaning of this 
Act that only so long as any such estate, right, or interest, if this Act were 
not passed, would not be extinguished under the said statutes, the person 
having any such estate, right, or interest shall be at liberty to assert or notify 
such estate, right, or interest, and take such proceedings in that behalf as 
herein-before mentioned, provided it be done within the time herein-before 
limited in that behalf. 

LXXVIJ. No estate, right, or interest in any lands, though created before 
or existing or capable of arising or taking effect in respect of such lands at the 
time of the first registration of such lands or the ownership thereof under this 
Act, shall be deemed to be an estate, right, or interest to which the registered 
ownership under the provisions aforesaid shall be subject, when the registered 
owner shall be a person who is trustee for the person having such estate, right, 
or interest, or a person named as registered owner by or with the concurrence 
of the person having such estate, right, or interest, or by or with the concur- 
rence of the guardian or committee of such person, if an infant or of unsound 
mind, or the husband of such person if a married female, or named as registered 
owner by or under the authority of any instrument under which such estate, 
right, or interest as aforesaid may have arisen, or named as registered owner 
by any judge of a court of equity upon an application made to him for such 
purpose, and with which the person having such estate, right, or interest as 
aforesaid, or such guardian, committee, or husband as aforesaid, shall have been 
served (which application may be made to such judge at chambers in a sum- 
mary way). 

And with respect to the possession of lands not being consistent with or 
being adverse to the registered ownership, be it enacted as follows : 

LXXVIII. Nothing in this Act contained shall be deemed, taken, or con- 
strued to give effect to the title conferred by registered ownership, or any 
transfer of the registered ownership, to the exclusion of any title adverse 
thereto or independent thereof of the person who for the time being may be in 
possession or in receipt of the rents and profits of the lands forming the subject 
of such registered ownership, nor shall the title of the registered owner be 
deemed or taken, b}- virtue or in respect merely of the ownership being regis- 
tered in his name, to be paramount the title of the person in possession of the 
lands, where such possession is adverse to or independent of and not repre- 
sented by the ownership of or vested in the registered owner, nor shall any 
registered owner, or any person dealing with or proposing to take a transfer 
from any registered owner, be exonerated from the effect of the possession of 
the lands forming the subject of the registered ownership, being (if the same 
in any case shall be) adverse to the ]-egistered ownership, or the title manifested 
or represented by such registered ownership. 

LXXIX. When and so soon as the title of the registered owner, or the title 
manifested or represented by the ownership registered in his name, shall have 
become barred by a title gained by a possession adverse to or independent of 
and not represented by the registered ownership, then the registered owner 
shall not be at liberty to retain the registered ownership, or to remain on the 
register as registered owner, but he shall be bound to make a grant of the 
registered ownership of the lands in question to the person who shall so have 
gained a title by possession as aforesaid, or if he shall refuse so to do the 
registered ownership standing in his name shall be cancelled, upon the order of 
a judge of a court of equity being made to that effect : Provided always, that 
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person who shall actually become registered owner by transfer from or under 

the before-mentioned registered owner so bound to make such grant as afore- 
said, other than a person who shall become such registered owner or transferee 
without , valuable consideration or by fraud. 

LXXX. Nothing in the said and clauses contained How purchasers 

shall be deemed or taken to aflFect any person taking or proposing to take a ™^y protect them- 
transfer from the registered owner of the lands of which he is the registered !^- Jrf^.i'^^ ^It-^^^ 
owner, with notice oi or any obligation to inquire into or concern himseli as to tered owner 
any deeds, wills, instruments of title, or documents, matters, or things by virtue against the effect 
or in respect whereof the person in possession may have or claim such posses- '^^ *^® adverse 
sion, or may have or claim title to the lands in question, or of any trusts or P°®^®^^^°'^- 
equities which may be subsisting in his favour, as against the registered owner, 
as to the lands in question, or of the state of the title as between him and the 
registered owner, as to the lands in question, but it shall be sufficient if the 
person taking or proposing to take a transfer of the registered ownership from 
or dealing concerning the same with the registered owner shall in any such case 
as in this clause mentioned give notice in writing, through the register office 
(according to such rules and regulations as to service and otherwise as shall be 
made and prescribed by the registrar), to the person in possession or in receipt 
of the rents and profits of the lands forming the subject of the registered 
ownership, stating that he is about to take a transfer of the registered owner- 
ship of such lands from the registered owner (naming him), and that such 
transfer will be proceeded with and completed, unless, within fourteen days 
next after the service of such notice, the person to whom such notice shall be 
given shall obtain and serve an order by way of injunction to the contrary ; and 
if in any such case, upon such notice being given, the person in possession or 
in receipt of the rents and profits of such lands shall not, within fourteen days 
next after the service of such notice, obtain and serve upon the person giving 
the same the order of a court of law or equity enjoining the registered owner 
from making, executing, or effecting any transfer of the registered ownership, 
or any transfer thereof other than such as shall be specified in such order, the 
transfer or proposed transfer of such registered ownership to the person giving 
such notice as aforesaid may be proceeded with and completed, and shall be 
effectual to pass and confer the title to the lands forming the subject thereof, 
according to the provisions of this Act touching the transfer of registered 
ownerships, as well against and so as to bind the person in possession or in 
receipt of the rents and profits as aforesaid, as all other persons whomsoever, 
and the possession of such person shall by such proceedings as aforesaid be 
taken to be ascertained and proved not adverse to or independent of the regis- 
tered ownership, but, on the contrary, to be manifested and represented thereby, 
and bound by the transfer thereof, in like manner as if the registered owner 
had been or were in such case himself in possession or in receipt of the rents 
and profits. 

LXXXI. Provided always, that any person who shall become registered Volunteers to be 
owner by transfer without valuable consideration, or transferee of the registered subject to the ad- 
ownership without valuable consideration, shall be subject, in any case in which ^^^°'' possession. 
the possession may be adverse to or independent of the registered ownership 
so transferred, to the right or title (whatever it may be) of the person having 
such possession ; but this provision shall not extend or apply to any person 
subsequently becoming registered owner, or transferee of the registered owner- 
ship, unless he shall be also a transferee without valuable consideration or by 
fraud, claiming title immediately from such first-mentioned transferee. 

And with respect to the transfer of the registered ownership, and the opera- 
tion and effect of such transfer, be it enacted as follows : — 

LXXXII. From the time of the first registration of any lands or the owner- Transfer to take 
ship thereof under this Act, the title to such lands, or the registered ownership P^*^*^® ^J ^^^^ o^ 
thereof, both at law and in equity, shall pass and be transferred, except in the cemn'o- form*^^" 
cases herein otherwise specially provided for, by a simple deed of grant of the name,°and entering 
lands forming the subject of the registered ownership, to be made or executed grantee's name in 
by the registered owner for the time being to the person proposed or intending I'^^gister. 
to become transferee or registered owner in his place (and which deed of grant 
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may be in the form set forth in schedule B.to this Act), or by a deed naming 
the proposed registered owner, as mentioned in the sixtieth section of this Act, 
and by canceUing the name of the registered owner making such grant or 
deed in the entry of the ownership of the lands included therein, and entering 
or placing the name of the transferree or person named in such grant or deed 
as owner of such lands upon the register of the same lands, in the place of the 
former registered owner, but such deed of grant or other deed as aforesaid 



or 
shall not be entered on or referred to in the register. 

Title deeds need LXXXIII. The title deeds of lands the ownership whereof may be regis- 
not be delivered tered under this Act may be retained by the persons holding or entitled to 

hold the same, and need not be delivered up to the registrar, or deposited at 

the register office. 



up 
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LXXXIV. The title to any lands forming the subject of a registered 
ownership shall, upon the transfer of such registered ownership being effected 
upon the register by the entry of the name of the transferee or grantee as 
registered owner, in manner herein-before provided, vest or be taken to be 
vested in such new registered owner (notwithstanding any defect in the title 
arising subsequently to the time of the first registration of such lands or the 
ownership thereof, under this Act.) freed and absolutely discharged of and 
from all and all manner of prior estates, leases, rights, titles, interests, charges, 
incumbrances, claims, and demands whatsoever Avhich may have been created 
or limited in or may have arisen in respect of such lands since or subsequently 
to the time of the first registration of such lands or the ownership thereof 
under this Act, and which but for this Act could or might be had, made, or 
set up in, to, out of, or upon or in respect of the same lands, or the registered 
or unregistered ownership thereof, by any person or persons whomsoever, or 
on any account whatsoever ; save and except such charges as shall appear in 
the register or index of charges, and such leases as shall appear in the register 
or index of leases affecting such lands ; and save and except such leases not 
exceeding twenty-one years, as herein-before mentioned ; and save and except 
also such easements, rights of common, fishery, and sporting, heriots, quit- 
rents, and rentcharges in lieu of tithes, as in the fifty-sixth section of this Act 
mentioned. 

And with respect to mortgages and charges, and the registration thereof, and 
the effect of such registration, be it enacted as follows : — 

LXXXV. Every mortgage, security for money, pledge, hypothecation, or 
charge affecting lands, and every rentcharge or chief rent or other perpetual 
rent or annuity (except heriots and quitrents, and all redeemed or purchased 
land tax), shall be deemed and taken to be charges, and comprised in the word 
" charge" or the word " charges," whenever the same is used in this Act, except 
where a contrary intention appears. 

LXXXVI. Every charge made of or created as to the fee of any lands 
before the passing of this Act, or after such passing and before the commence- 
ment of registration, or capable of arising as to such lands at the time of such 
commencement of registration, may either be registered or entered in the 
register of charges herein-after mentioned, or if not so registered or entered 
shall be deemed to be within and subject to the provisions in this Act con- 
tained with respect to the estates, rights, and interests herein-before referred 
to as " existing interests." 

Charge prior to the LXXXVII. Save as herein provided with respect to " existing interests," in 
first registration, the case of any such existing charge as aforesaid not being registered under 
this Act, and becoming subject to the aforesaid provisions as to existing 
interests, and save as herein provided with respect to charges registered under 
this Act, in the case of any such existing charge being so registered, no charge 
made or created before or capable of arising at the time of the commencement 
of registration in respect of any lands shall be prejudiced or affected by any 
of the provisions of this Act. 

LXXXVIII. Every charge which shall be made after the commencement 

of registration, and which is hereby required to be registered, shall be registered 

deemed registered. -^ ^|^g register of charges herein-after mentioned; and all the powers and 

authorities incident, attached, or pertaining to such charge shall, by the registry 



Option to register 
charges created 
before the passing 
of this Act. 



Powers incident to 
the charge to be 



APPENDIX, PART B. (No. 2.) 179 

• 
of the charge, be deemed and taken to be also registered ; and no title or Mr. Lewis. 

ownership, other than such charge, shall be registered in respect of any 

mortgage, imless and until the mortgagee shall obtain or be in possession 
of the lands comprised in the mortgage or some part thereof by virtue or in 
respect of such mortgage, or shall have foreclosed the equity of redemption 
of such lands or some part thereof. 

LXXXIX. Every charge of or upon lands which shall be made, take place. All cliarges affect- 
or arise after the commencement of registration, and which shall in terms ''ngthe fee to be 
extend to or include or be intended to extend to or include the fee or "^"^Sistered. 
inheritance of or whole interest in such lands, or which shall not in terms be 
confined to an interest less than the fee or inheritance of or whole interest in 
such lands, shall depend for its eflScacy upon the registration in the manner 
herein provided of the same charge or the particulars thereof ; and every charge 
of or upon lands to the efficacy whereof such registration as aforesaid is hereby 
made necessary shall, so far as regards the lands included or intended to be 
included therein or affected or intended to be affected thereby, be void as 
against any person claiming any title or ownership to or of or charge on or lease 
of such lands which may subsequently be duly registered in the manner herein 
provided, unless such charge has been registered in the manner herein provided 
before the registration of such subsequently registered title or ownership, 
charge or lease. 

XC. Every such charge which shall be so registered, and the lands forming Registered charge 
the subject of such registered charge, shall, subject to the provisions herein subject to existing 
contained with respect to the period of twenty years, and with respect to interests and ease- 
parliamentary title and warranted title, and the other provisions herein contained, 
be deemed and taken to be subject to all estates and interests, including all 
charges and leases, whether legal or equitable, created before or existing or 
capable of arising or taking effect in respect of such lands at the time of the first 
registration under this Act of the ownership of such lands, or the registration of 
such charge (whichever shall first happen), other than any ownership, charge, 
or lease created subsequently to the commencement of registration, and hereby 
required to be registered, but not in fact registered, under this Act, and also to 
all such easements, rights of common, fisherj^, and sportitig, heriots, quitrents, 
and rentcharges in lieu of tithes, as are in the fifty-sixth section of this Act 
mentioned, and may at the time of such registration affect or be issuing out of 
or charged upon the lands forming the subject of such registered charge or 
any part thereof. 

XCI. Every such charge so required to be registered as aforesaid shall be What particulars 
so registered or entered in the register as to show in the case of any mortgage of the charge to 
or security for money, or pledge or hypothecation or charge, besides the name '^e^^iitered on the 
of the registered owner of the charge, the amount or sum of money secured or '° 
expressed to be secured or made payable thereby, and the rate of interest made 
payable thereon, and the date of the instrument or the time of the transaction 
or contract creating or containing the mortgage security, pledge, hypothecation, 
or charge, or under which the same repectively shall arise, and in the case of 
any rentcharge or chief rent, or other perpetual rent or annuity, or any redeemed 
or purchased land tax, besides the name of the registered owner of the same, 
the amount of the annual sum made payable by the instrument creating such 
rentcharge, chief rent, or annuity, or the annual amount of the land tax so 
redeemed or purchased, and the date of the instrument or the time of the 
transaction or contract creating the rentcharge, chief rent, rent, or annuity, or 
the right to the redeemed or purchased land tax, or under which the same 
respectively shall arise, but not, except where the registrar may for special 
reasons deem the same necessary, any other particulars. 

XCII. All charges required to be registered by this Act shall be registered General provisions 
in the names of persons to be apd remain registered owners of such charges of the Act as to 
respectively, for the purposes of this Act ; and all the provisions herein g^fpf appUcrWe to 
contained touching the registered owners of lands, and the registered ownership registered charges. 
of lands, and the qualities and incidents of such ownership, and the transfer of 
such registered ownerships, under this Act, and the effect thereof, shall (save 
where otherwise expressly provided) be deemed and taken to apply, as far as 
in the nature of the case may be, to the registered owners of charges, and 
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Mr. Lewis. the registered ownerships of charges, and the transfer of such registered 
ownerships. 

Registrar to make XCIII. The registrar general shall have full jurisdiction to prescribe such 

rules for adapting forms and lay down and frame such rules and regulations as he shall deem 

accordingly. proper for the purpose of more fully carrying out the said last-mentioned 

provision, and for the purpose of adapting the regulations and machinery of 

the register office as herein set forth with reference to the registered ownership 

of lands to the registration of the ownership of charges. 

XCIV. The priorities of registered charges on lands, for the purposes of 
this Act, shall be determined and decided, as to all charges created, made, or 
arising after the commencement of registration, solely and exclusively by the 
order of the dates or times when such charges respectively shall be registered 
under this Act, and which dates or times shall be entered or stated in or shall 
appear on the register of such charges. 

Charge unregis- XCV. Notwithstanding the provisions herein-before contained for the regis- 

*7unr'^^H^^ d'^'^^* tration of charges, any such charge as aforesaid which as to any lands shall be 
ownership. Created or made or shall arise after the commencement of registration, and 

shall happen not to be registered as to such lands, may have effect as consti- 
tuting or being the unregistered ownership, or part of the unregistered owner- 
ship of such lands ; and in such case the same shall be subject to the provisions 
herein contained with regard to unregistered ownerships. 

XCVI. In order to entitle a person to have a charge registered under this 
Act, either such charge shall be made by the registered owner, or the consent 
of the registered owner to the registration thereof shall be produced to the 
registrar, or the order or authority of a judge in quity for the registration 
of the same shall be obtained, or such evidence as the registrar shall deem 
necessary of the right to have the same registered shall be produced to the 
registrar. 

With respect to the registration of leases, be it enacted as follows : 

XCVII. Every lease of lands, other than such leases as are mentioned in 
the fifty-sixth section of this Act, which shall be made after the commencement 
of registration, shall depend for its efficacy upon the registration in the manner 
herein provided of the same lease ; and every lease to the efficacy whereof such 
registration as aforesaid is hereby made necessary shall, so far as regards the 
lands included or intended to be included therein, or affected or intended to be 
affected thereby, be void as against any person claiming any title or ownership 
to or of, or charge on or lease of, such lands which may subsequently be duly 
registered in the manner herein provided, unless such lease has been registered 
in the manner herein provided before the registration of such subsequently 
registered title or ownership, charge or lease. 

To what they will XCVTII. Every such lease which shall be so registered shall be taken to be 
be subject. subject and affected in like manner as charges registered under this Act are by 

the nineteenth section of this Act declared to be subject and affected. 

XCIX. Every such lease so required to be registered as aforesaid shall be 
so registered or entered in the register as to show, besides the name of the 
registered owner of the lease, the length or duration of the term of such lease, 
the date of the lease, and the amount of the rent or rents reserved thereby, but 
not, except where the registrar may for special reasons deem the same necessary, 
any other particulars. 

C. All leases required to be registered by this Act shall be registered in the 
names of persons to be and remain registered owners of such leasefe respectively 
ownership apph- n^j, ^j^g py^j.pQggg q£ ^]^jg .\ct ; and all the provisions herein contained touching 
le^as^s. ° ^^^^* ^ the registered owners of lands, and the registered ownership of lands, and the 
qualities and incidents of such ownership, and the transfer of such registered 
ownerships, under this Act, and the effect thereof, shall (save where otherwise 
expressly provided) be deemed and taken to appl}-, as far as in the nature of 
the case may be, to the registered owners of leases, and the registered owner- 
ships of leases, and the transfer of such registered ownerships. 
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CI, The registrar shall have full jurisdiction to prescribe such forms and lay Mr. Lewis. 

down and frame such rules and regulations as he shall deem proper for the , . 

purpose of more fully carrying out the said last-mentioned provision, and for Po^^r to registrar 
the purpose of adapting the regulations and machinery of the register office as 
herein set forth with reference to the registered ownership of lands to the 
registration of the ownership of leases. 

CII. Notwithstanding the provisions herein-before contained for the regis- Unregistered lease 
tration of leases, any such lease as aforesaid which as to any lands shall be ^^^ oe part of 
created or made after the commencement of registration, and shall happen not ownCTship. 
to be registered as to such lands, may have effect as unregistered ownership 
or part of the unregistered ownership of such lands ; and in such case the 
same shall be subject to the provisions herein contained with regard to unregis- 
tered ownerships. 

cm. In order to entitle a person to have a lease registered under this Act, What evidence 
either such lease shall be made by the registered owner, or the consent of the necessary to entitle 
registered owner to the registration thereof shall be produced to the registrar, ^ lease. 
or the order or authority of a judge in equity for the registration of the same 
shall be obtained, or such evidence as the registrar shall deem necessary of the 
right to have the same registered shall be produced to the registrar. 

CIV, Notwithstanding the provisions herein-before contained requiring the Notice excluded, 

date of the instrument creating a charge to appear on the register of the "V ^^S^^' *° 

T 111 f ^ T , "K • r. .1 1 charges and leases, 

charge, and the date ol the lease to appear on the register ot the lease, no 

registered owner or person becoming registered owner of the lands affected by 
such charge or lease, and no transferee of such registered charge or lease, and 
no registered owner of any other charge or lease of or on the same lands, shall 
be deemed to be affected by notice of the instrument the date of which shall 
so appear on the register, or of any rights, interests, or equities aflPecting such 
registered charge or lease, other than the particulars of such charge or lease 
expressly stated in the registry thereof, pursuant to the provisions herein-before 
contained ; nor shall the register of the ownership of the lands in question, or 
of charges or leases thereof, or of any transfers or transfer of the same respec- 
tively, or the eflFect of such transfers, under the other provisions herein 
contained, be in any manner prejudiced or affected by any equity, right, or 
title which, if this Act were not passed, would or might attach or be set up 
against or in respect of the lands in question, by reason or on the ground or in 
consequence of notice of any such instrument as aforesaid affecting any person 
interested in such lands. 

And with respect to voluntary applications for the registration of the 
ownership of lands, be it enacted as follows : — 

CV. Any owner of lands, and any tenant for life or other person having a Power to owner 
limited interest in lands, who may be desirous of having the ownership of such *° wly to regis- 
lands registered under the provisions of this Act, may make application to the J^tion^ anTwhat 
registrar for such registration; and such application shall contain such par- to be done thereon, 
ticulars and circumstances of the lands proposed to be registered, and of the 
estate or interest of the applicant, and the incumbrances (if any) affecting the 
lands, as in the judgment of the registrar may be requisite to enable him to 
form an opinion on the application ; and if he shall accede thereto, the registrar 
may, if he shall consider it necessary, give directions for the investigation 
of the title to such lands to such an extent as the registrar shall deem sufficient 
for the purpose of registering the ownership of such lands ; and when the 
registrar shall be in a position to act upon the application, he shall cause the 
applicant, if the apparent owner of the inheritance, and if not the apparent 
owner of the inheritance, but of a less interest, then the applicant and such 
other person as the registrar shall approve, to be registered as owner or joint 
owners (as the case may be) of the lands mentioned in such application. 

CVI. The registrar, before authorizing the registration of the ownership Registrar may 
of any lands, on the voluntary application of any person, may, if he shall see ^^^^^^ notice of 
occasion, require notice to be given in such manner as he shall direct to the ^^ j^g g^^^^ ^^°" 
person next in remainder, reversion, or expectancy of an estate of inheritance certain persons. 
in the lands in question, or to any other person to whom he may think notice 
ought to be given, and may hear and determine any objection which may be 
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made by the person so next in remainder, reversion, or expectancy, or other 
such person as aforesaid. 

And with respect to the mode of registering lands or the ownership thereof 
under this Act, be it enacted as follows : 

CVII. Lands and the ownership thereof shall be registered under this Act by 
an entry in the register of a particular description of the lands the ownership 
whereof is intended to be registered, and also an entry of the name and 
addition of the person becoming or intended to become or applying to be or 
directed to be entered as registered owner of the same, without any reference 
in such entry or in the register to the grant or conveyance under which such 
person shall have acquired a right to become registered owner, or which 
otherwise may have related to the transfer of lands, and without any other 
formality whatsoever ; but the registrar shall endorse on the deed of grant 
or conveyance a memorandum of the fact of the registration of the ownership 
thereunder ; and in the description of the lands so to be entered as aforesaid 
the situation, quantity, quality, boundaries, occupation, and mode of occupation 
of the lands shall be stated and set forth as fully as may be according to the 
circumstances ; and such reference shall also be made therein by the registrar 
to the public map as herein-before in that behalf mentioned ; and the registrar 
shall have at all times full power and authority to require the description of 
the lands to be stated and set forth by any party applying to become registered 
owner, or his solicitor or agent, in such form and manner and with such par- 
ticulars as the registrar shall deem best fitted to fulfil the direction lastly 
herein-before contained. 

CVIII. No registration of any lands or the ownership thereof under this 
Act shall take place or be made without a verified map or plan of the lands 
proposed or intended to be registered, upon such scale, and a schedule or 
book of reference thereto, specifying such particulars, as the registrar shall by 
any general or special regulation require, being brought to the register office 
(for the purpose of being there deposited and filed) before or at the time of 
the application for the registration of such lands, and such map or plan shall 
in every case be referred to in the particular or description of the lands herein- 
before required to be entered in the register as well as the public map to which, 
as herein-before provided, a reference is to be made by the registrar in such 
particular or description. 

CIX. Accidental or clerical errors in any such map, schedule, or book of 
reference as aforesaid shall not invalidate the register of the ownership ; and 
upon any error being represented, with the consent of the parties, and proved 
to the satisfaction of the registrar, he shall make such alterations, additions, 
or omissions as shall be proper for correcting the error, and shall also have 
power, if necessary, to substitute a new map, schedule, or book of reference 
instead of the erroneous one, and to deliver the erroneous one to the party 
who shall have deposited it, or his representative, or to cancel, mark, or other- 
wise to deal with the same as such registrar shall deem expedient. 

ex. All such maps or plans as pursuant to the one hundred and eighth 
clause shall be brought to the register office shall be preserved in such office, 
and filed, or formed into books, or otherwise kept, and shall be from time to 
time used or appropriated in such manner, and for such purposes, for facilitating 
registration under this Act, as the registrar shall think fit. 

CXI. Save where otherwise provided by the regulations to be made under 
this Act, every ownership which may be registered under this Act of lands 
which or the ownership whereof may already have been registered shall be 
registered under the same head, symbol, or denomination, or in the same place, 
in or part of the register, as such previous registry ; but where such lands or 
the ownership thereof shall not already or previously have been registered 
under this Act, then such ownership shall be registered under a new head, 
symbol, or denomination, or in a new place in or part of the register. 

CXII. Where a part only of the lands which or the ownership whereof shall 
have been registered under this Act shall be intended to be registered in the 
name of or transferred to a new registered owner, then such part of such lands 
and the ownership thereof shall be separated in the register, and carried to and 
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entered under a new head, symbol, or denomination, or entered in a new place Mr. Lewis 

in the register, and thenceforth the entries of ownership relating to the same 

part of such lands shall be made under the last-mentioned head, symbol, or 
denomination, or in the last-mentioned place in the register, and such references 
shall be made as the registrar shall think fit in or upon the register of the lands 
where the ownership thereof was registered prior to such separation of part 
thereof as aforesaid to the place in the register to which the entries relating 
to such part shall be carried as aforesaid, so that it may appear by means of 
such references what part of the lands forming the subject of the registration 
before the separation of a part thereof as aforesaid remain the subject of the 
ownership registered or appearing in that part of the register. 

And with respect to conflicting claims, be it enacted as follows : 

CXIII. In case there shall happen at any time to be conflicting claims by Registrar, bycon- 
persons to be entered as registered owners of the same lands, or of lands in ^^"*' may deter- 
part the same, or in case any person shall apply to be registered owner of any (.\a.\m&. '"^ 
lands or any part of any lands already forming the subject of registered owner- 
ship in the name of another person under this Act, then and in any such case 
the registrar shall have jurisdiction, upon the consent of the conflicting claimants, 
or upon the consent of the person claiming to be and the person who has 
already been registered as owner of the lands in question, to investigate, 
determine, and adjudicate upon any question or questions of title or of identity 
of property as between such persons in respect of the lands in question, to the 
end and intent that the ownership of the lands in question may be so entered 
on the register as that there may not be double or conflicting entries of owner- 
ship of the same lands or lands in part the same on the register, and in such 
case the ownership shall be registered or the registration already made of the 
ownership shall be altered conformablj'- to the decision which shall so be come 
to by the registrar upon such question being submitted to his determination as 
aforesaid. 

CXIV. If in any such case as in the last clause mentioned the conflicting If no consent, he 
claimants, or other such persons as therein mentioned, shall not agree to the ^^T-'^'^T'^'^ltain 
registrar determining the question at issue between them, then and in such judicial decision, 
case the registrar shall have jurisdiction to direct and require such proceedings 
as he shall, under the circumstances, think fit to be taken by one or other of 
the parties in dispute, and by such one in particular as he shall name against 
the other of them, in such court and at such time as he shall deem fit, for the 
purpose of a determination being obtained of the question of title or identity, 
and to the end and intent that the ownership of the lands in question may be 
entered on the register conformably to the result of such determination, or in 
such manner as in the opinion of the registrar may best carry out the same ; 
and in the meantime, and until such determination shall be had, the registrar 
shall be at liberty to suspend the registration of the ownership of the land in 
question, or to suspend the operation of any registration which may have been 
already made of the ownership thereof. 

CXV. It shall be lawful for the registrar, by summons under the seal of his Jurisdiction of 
office, to require the attendance before him, for the purposes of any such inquirj'-, I'egistrar in such 
direction, or proceeding as in the one hundred and thirteenth and one hundred ""~°° 
and fourteenth sections of this Act mentioned, of such persons as he shall think 
fit to examine in relation to any such inquiry, direction, or proceeding, and to 
require all such persons to produce before him all deeds, books, papers, docu- 
ments, and writings relating thereto, and to examine upon oath or upon affirma- 
tion or declaration (as the case may require) all persons Avho shall attend under 
any such summons, and all persons who shall voluntarily attend before him as 
witnesses ; and it shall be lawful for the registrar to administer such oath, 
affirmation, or declaration ; and every person required by any such summons 
to attend before the registrar, who, without reasonable cause, to be allowed by 
the registrar, shall fail to appear according to the tenor of such summons, or 
shall refuse to be sworn or make affirmation or declaration, as the case may be, 
or shall not make answer to all such questions as shall be lawfully put to him 
by the registrar, or shall refuse or fail to produce before the registrar any such 
deed, book, paper, document, or writing, being in or under his custody, posses- 
sion, or power, as shall be lawfully required to be produced by him before the 
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registrar, shall, for such default of appearance, refusal to be sworn or to make 
affirmation or declaration, or for not answering any such question as aforesaid, 
or not producing such deed, book, paper, document, or writing, incur and be 
liable to all such penalties, prosecutions, actions, and suits as a person might incur 
or be liable to for failing to appear or refusing to be sworn or to give evidence 
in any suit or matter depending in the High Court of Chancery : Provided always, 
that the register may, where he shall think fit, receive in evidence affidavits ; 
provided also, that in relation to every such inquiry, direction, or proceeding 
the registrar shall have full power and discretion as to the giving or withholding 
costs and expenses, and as to the persons by whom the same shall be paid 
or borne. 

CXVI. Any two or more persons may jointly be registered owners under 
this Act of the same lands, but there shall not in any case be a tenancy in com- 
mon of the registered ownership, and the same shall in all such cases be a joint 
tenancy, save and except that it shall be lawful, in any case of there being two 
or more joint registered owners, to enter or register them as registered owners 
without survivorship, by adding the words '' no survivorship " to the entry of 
their names in the register as owners of the lands in question ; and whenever 
such words shall so be added or entered the registered ownership shall not 
survive upon or by the death of one of the registered owners to the other 
of them, and the surviving registered owner shall not be deemed the sole 
owner or the sole registered owner, but upon any subsequent change in or 
transfer of the registered ownership the ownership of the lands shall be 
deemed to have been transmitted to and shall be traced through and a grant 
of the lands shall be necessary from as well the representatives of the 
deceased registered owner as also the surviving registered owner or his 
representatives. 

CXVII. In every case where there shall be an unregistered ownership 
of any lands, the registered owner of such lands shall, on the application 
of any beneficiary or person interested in the unregistered ownership, be 
bound to allow his name to be used by such beneficiary or person in 
any action, suit, or proceeding which it may be necessary or proper to 
bring or institute in his name touching the lands forming the subject of 
such registered ownership, or for the protection, benefit, or advantage of the 
title represented by or vested in such registered owner, or the interest 
of any such beneficiary or person as aforesaid ; but nevertheless such 
registered owner shall in any such case be entitled to be indemnified in 
like manner as if, being a trustee, he would before the passing of this Act 
have been entitled to be indemnified in a similar case of his name being used 
in any such action, suit, or proceeding by his cestuique trust. 

C XVIII. In every case where by any Act of Parliament, settlement, 
or deed, or otherwise, any trustee or other person is or shall be or shall 
have become bound or empowered to purchase or procure lands, and take 
a conveyance thereof, to uses or upon trusts or in any other special manner, 
or where any trust money or other funds is or shall be or shall have become 
subject to be laid out in the purchase of lands which when purchased are 
directed to be or ought to be conveyed to uses or upon trusts or in any other 
special manner, it shall be sufficient, upon the purchase of any such lands under 
any such trust or power, or with reference to the taking or procuring a 
conveyance thereof when purchased, to vest such lands in the trustee or person 
purchasing the same as registered owner of such lands, according to the 
provisions of this Act, and such uses or trusts, and any special provisions 
touching or which otherwise might aflPect the lands so purchased or vested, shall 
thereupon constitute or become and be part of the unregistered ownership of 
such lands, or shall affect or become and be provisions aflTecting the unregistered 
ownership of such lands ; and such unregistered ownership shall have the benefit 
of and be subject to the provisions herein contained touching unregistered 
ownerships. 

And with respect to the transmission of the ownership or estate of deceased 
registered owners and of registered owners becoming bankrupt or insolvent, be 
it enacted as follows : 

CXIX. There shall for the purposes of this Act be a real representative of 
deceased registered owners, which real representative shall, after the decease of 
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the person whose real representative he is, be registered or entered as registered Mr. Lewis. 

owner of the lands of which the deceased person whose real representative he is 

was registered owner. 

CXX. In every case where an executor shall be named in and shall act under The executor to 
the will of a deceased registered owner, such executor shall be the real repre- ^^ ®"''^- 
sentative of such deceased person for the purposes of this Act. 

CXXI. In any case where a deceased registered owner shall not have left a Where no exe- 
will, or shall not in his will have appointed an executor, or having appointed •="*°^' * ^^^} 
an executor the executor so appointed shall renounce probate of such will, bTappT/ntedlby" 
or shall not, within one calendar month after the death of the deceased person, a judge. 
prove or apply for a grant of probate of such will, then and in every such case 
such person shall be the real representative of the deceased registered owner as 
upon a summary application to be made for the purpose to a judge in equity 
(which application may be made at chambers) shall be named or appointed by 
such judge to be the real representative of the deceased registered owner. 

CXXII. Every court having jurisdiction in matters testamentary, and every Minutes of pro- 
district or branch connected therewith, and every court or district court of ^e«dings to be sent 
bankruptcy, and every court for the relief of insolvent debtors, and every ^nd bankrupt Mid 
court exercising jurisdiction in matters of bankruptcy or insolvency, or the insolvent courts 
judge of such court, or such officer of any such court as the judge thereof to ^^^ registrar, 
shall for this purpose appoint, shall from time to time transmit or cause to 
be transmitted to the registrar a memorandum or minute of e^'ery grant or 
probate of any will to any executor, and of every grant or letters of admi- 
nistration which shall be made or issued by or out of the court having 
jurisdiction in matters testamentary as aforesaid, or any such district or 
branch court as aforesaid, and of the petition for an adjudication in bankruptcy 
against any trader, and of the nomination or appointment of the official and 
creditors, assignees of any bankrupt, and of the nomination or appointment 
of the provisional and creditors' assignees of any insolvent debtor, and of any 
vesting order made or granted of the estate and effects of any insolvent 
debtor ; and all and every such memorandums or minutes which may be so 
transmitted as aforesaid shall be preserved in the register office, and entries 
thereof or Avith reference thereto shall be from time to time made in books to 
be kept for the purpose in the register office. 

CXXIII. Any creditor who has made an affidavit in support of a petition petitionino- ore- 
presented or intended to be presented for an adjudication in bankruptcy may ditor may register 
register such affidavit as an inhibition against the transfer or charging of any his atfidavit as 
lands of which ihe debtor against whom the petition is presented or intended "''^ ^" ^ ^ ^°^- 
to be presented may be registered owner ; and the registrar mayj upon a 
memorandum or minute of any such petition, or of any vesting order in insol- 
vency, being transmitted to him by such court or officer as aforesaid, register 
such petition or vesting order as an inhibition in like manner ; and every such 
affidavit, petition, and vesting order so registered as an inhibition shall be 
deemed to be an inhibition within the meaning of and subject to the provisions 
herein-after contained with reference to inhibitions. 

CXXIV. No transfer by a bankrupt of the registered ownership of lands No relation back 
effected on the register under this Act before the advertisement in the London *° ^°^ ^^ bank- 
Gazette of the adjudication of bankruptcy against such bankrupt shall be ™^ ^^' 
invalidated by reason of such adjudication, or of the act of bankruptcy on 
which such adjudication is founded, or of any other act of bankruptcy, unless 
such affidavit or petition as aforesaid shall have been registered under this Act 
before the registration of such transfer of the registered ownership. 

CXXV. Lands of which a person becoming bankrupt, or an uncertificated Kegistered owner- 
bankrupt, shall be or become registered owner, shall not pass to or vest in the ship. not to pass 
assignees of such bankrupt by virtue or in consequence merely of the appoint- b^Xrupt't oi*° 
ment of such assignees, nor shall lands of which an insolvent debtor shall be insolvent's as- 
or become registered owner pass to or vest in the assignees in the insolvency signees. 
by virtue or in consequence merely of the vesting or other order, or the nomi- 
nation, appointment, or choice of assignees in such insolvency ; but if within 
the space of two calendar months next after the adjudication in bankruptcy, 
or the vesting order in insolvency, or next after the registry of the ownership 
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in the name of the bankrupt or insolvent, (which shall last happen,) there shall 
be any order of the court of bankruptcy or the court for relief of insolvent 
debtors (as the case may be) directing the registrar to transfer the registered 
ownership to the assignees under the bankruptcy or insolvency, then such 
transfer shall be made to such assignees accordingly ; and if within such space 
of two calendar months there shall not be any such order as aforesaid, or if 
during that period the assignees under the bankruptcy or insolvency shall by 
writing under their hands disclaim the lands of which the bankrupt or insolvent 
is the registered owner, then, after the expiration of such two calendar months, 
or after the giving of such written disclaimer, the registrar may effect any 
transfer of the registered ownership of the lands in question which if there had 
been no such bankruptcy or insolvency might have taken place or have been 
effected in regard to such lands. 

CXXVI. Provided always, That nothing herein contained shall alter or 
vary the position of the assignees of any bankrupt or insolvent as between such 
assignees and any persons who may be beneficially interested in the lands of 
which the bankrupt or insolvent is registered owner, but that the rights of such 
persons (if any) as between them and such assignees, in respect of the lands of 
which the bankrupt or insolvent is the registered owner, shall remain entirely 
unaffected, notwithstanding any transfer of the registered ownership of such 
lands to the said assignees, without prejudice, nevertheless, to the provisions 
herein contained with reference to the effect of transfers of the registered 
ownership in case of a transfer being made by the said assignees of such 
registered ownership as aforesaid. 

And with respect to a parliamentary title to lands the ownership whereof 
may be registered under this Act, be it enacted as follows : 

CXXVII. Upon the application by petition of any owner of or person for 
the time being in receipt of the rents of any lands in possession, the court of 
Chancery may, if it shall think fit, due regard being had to the interests of 
all parties appearing to be interested in such lands, order or authorize the 
sale of such lands and the fee simple thereof; and if any order for sale of 
such lands shall be made on any such application, the title to such lands 
shall be investigated in such manner as the said court shall direct ; and 
if the party applying for such sale shall neglect or fail to make out a title 
to such lands to the satisfaction of the said court, the purchase money 
payable in respect of such lands shall be paid ipto the Bank, in the name 
and with the privity of the accountant general of the said court, to be placed 
to his account there in such manner or to the credit of such parties as the 
said court shall direct, but subject to the control and disposition of the said 
court ; and upon such payment being made, and upon the purchaser being 
registered as the owner of such lands under this Act, such purchaser shall be 
deemed and adjudged to be entitled to the lands which shall be so purchased 
by him, and, notwithstanding any defect in the title to the said lands, freed 
and absolutely discharged of and from all and all manner of prior estates, 
rights, interests, charges, incumbrances, claims, and demands (if any) which 
can or may be had, made, or set up in or upon or in respect of the same 
lands by any person or on any account whatever, except such rights and 
interests as in the fifty-sixth section of this Act mentioned, and except such 
estates, rights, interests, charges, claims, and demands as in or by any order 
of the said court relating to such sale shall be excepted. 

CXXVIII. If upon any such application as in the last clause mentioned 
the court of Chancery shall have ordered or authorized the sale of any lands, 
and upon the investigation of the title to such lands the party applying for 
such sale shall make out a title to such lands to the satisfaction of the said 
court, then and in such case the court may order the purchase money payable 
in respect of such lands to be paid to the person applying for such sale, or to 
such person and in such manner as the court shall direct ; and upon such 
purchase money being so paid, and upon the purchaser being registered as the 
owner of such lands, such purchaser shall be deemed and adjudged to be 
entitled to the lands which shall be so purchased by him, and notwithstanding 
any defect in the title to the said lands, freed and absolutely discharged of 
and from all and all manner of prior estates, rights, interests, charges, incum- 
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up in or upon or in respect of the same lands by any person or on any account 

whatever, except such rights as in the fifty-sixth clause of this Act mentioned, 
and also except such estates, rights, interests, charges, claims, and demands 
as in or by any order of the said court relating to such sale shall be excepted. 

CXXIX. Any person who may be solely entitled to or any two or more Person who has 
persons who may together be entitled to the beneficial interest in any lands in contracted to sell, 
fee simple in possession, and who shall have bona fide contracted with some '"^y.^?'^^ the sale 
person for the absolute sale thereof with a parliamentary title, may apply to the"ourt"'' ^ 
the court of Chancery for an order confirming such sale, and for an investigation 
of the title of such person or persons to such lands ; and if the court shall 
think fit to make any such order upon any such application, the title to such 
lands shall be investigated in such manner as the said court shall direct ; and 
if the party or parties applying for such order shall make out a title to such 
lands to the satisfaction of the said court, then and in such case the court may 
order the purchase money payable in respect of such lands to be paid to the 
said party or parties or otherwise in such manner as the said court shall direct, 
or if the party or parties applying for such order shall neglect or fail to make 
out a title to such lands to the satisfaction of the said court, the purchase 
money payable in respect of such lands shall be paid into the Bank, in like 
manner as in the one hundred and twenty-seventh section of this Act mentioned, 
and upon such purchase money being so paid, and upon the purchaser being 
registered as the owner of such lands, such purchaser shall be deemed and 
adjudged to be entitled to the lands which shall be so purchased by him, and 
notwithstanding any defect in the title to the said lands, freed and absolutely 
discharged of and from all manner of prior estates, rights, interests, charges, 
incumbrances, claims, and demands (if any) which can or may be had, made, 
or set up in or upon or in respect of the same lands by any person or on any 
account whatever, except such rights as in the fifty-sixth clause of this Act 
mentioned, and also except such estates, rights, interests, charges, claims, and 
demands as in or by any order of the said court relating to such sale shall be 
excepted. 

CXXX. In exercising the powers in the said one hundred and twenty-seventh Discharge of in- 
and one hundred and twenty-ninth sections of this Act contained, it shall be eoS'^^ut'of the*^° 
lawful for the said court to sell any lands discharged from any charges or proceeds of the 
incumbrances which it may be enabled, and may, with the consent of the person sale, 
applying, think fit to purchase or redeem, and in any such case the court shall 
out of the money arising from the sale, and in preference to all other payments 
thereout, pay the consideration for the purchase of or for paying off or redeeming 
such charges or incumbrances ; and it shall be lawful for the court, where it 
thinks fit, to pay to any person entitled to any annual or other charge, who may 
consent to accept the same, a gross sum in discharge or by way of redemption 
thereof or of a part thereof, and where part only of any lands subject to any 
incumbrance or charge is sold to charge the part not sold with such incumbrance, 
or an apportioned part thereof, in exoneration of the money arising from the 
sale, and to enable or authorize persons to release the money arising from the 
part so sold from an}'^ incumbrance or charge, or to relinquish their claim on 
^ such money in respect thereof, without impairing or affecting such incumbrance 
or charge as to the remaining part of the lands originally charged ; and the 
court, where it shall think fit, may invest or provide for the investment of 
money to meet any annual or periodical charge, or any other charge, incum- 
brance, or interest, where by reason of such charge, incumbrance, or interest 
being contingent or otherwise it shall appear to the court proper or expedient 
so to do, and otherwise may make such orders and directions for applying the 
money arising from any sale in such manner as will secure the convenient applica- 
tion thereof for the benefit and according to the rights of the parties interested 
in the lands or part thereof from the sale of which the same shall have arisen. 

CXXX I. No payment under the one hundred and thirtieth section of this Provision for 
Act, towards discharge of what shall be due on any incumbrance or charge not certain cases of 
being payment in full, shall prejudice or affect any right or remedy of the and 'incumbraiujes. 
incumbrancer or person entitled to the charge in respect of the balance, other- 
wise than as against the lands or part thereof sold under the direction of the 
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Mr. Lewis. said court : and no payment under the said one hundred and thirtieth section 

" in respect of any incumbrance or charge shall impair any right or equity of any 

persons out of whose estate such payment shall be niade to be reimbursed or 

indemnified by any person or out of any other lands or estate, except so far 

as the court under any special circumstances shall order. 

C XXX II. Where any money arising from a sale under the one hundred and 
twenty-seventh and one hundred and twenty -ninth sections of this Act, or 
either of them, is not immediately distributable, or the parties entitled thereto 
cannot be ascertained, or where from any other cause the court shall think it 
expedient for the protection of the rights and interests therein, the court may 
by its order declare the trusts affecting such money, or the stocks, funds, or 
securities in which it shall be invested, as far as it has ascertained the same ; 
and the said court may make such orders and give such directions in relation to 
any such monies, stocks, funds, or securities as such court might make or give 
in relation to any trust monies, stocks, or securities paid in, transferred, or 
deposited under the Act passed in the eleventh year of Her Majesty, " For 
" better securing trust funds, and for the relief of trustees." 

CXXXIII. If any land to be sold under the direction of the said court shall 
be subject to a lease for years or lives comprising other land at an entire rent, 
it shall be lawful for the said court to apportion the rent between the lands to 
be sold and the remainder of the lands subject to such rent ; and the said court 
shall direct notices of any such intended apportionment as aforesaid to be given 
to such persons and in such manner as it shall think fit, and shall hear such 
parties as shall apply to the said court in relation thereto ; and after such 
apportionment, and after the sale shall be completed, the owners of the rever- 
sion in the respective lands shall have the like remedies for the apportioned 
rents against the lands out of which the same shall be payable and the owners 
and occupiers thereof respectively as were subsisting for the entire rent before 
such apportionment ; and all the covenants, conditions, and agreements of every 
lease, except as to the amount of rent to be paid, shall, as regards the appor- 
tioned parts, remain in force, in the same manner as they would have done in 
case no such apportionment had taken place. 

CXXXIV. In every proceeding under the one hundred and twenty-seventh 
and other sections of this Act relating to the sale of lands by or under the 
direction of the court of Chancery, the said court shall have full power and 
discretion as to the giving or withholding costs and expenses, and as to the 
persons by whom and the funds out of which the same shall in the first instance 
or ultimately be paid, repaid, and borne, and shall and may apportion the same 
amongst such parties and in respect of interest, rents, or income and principal, 
or corpus as the said court shall see fit. 

CXXXV. The said court shall from time to time make such general 
rules and orders as it may think best adapted for regulating the course of 
procedure under the said one hundred and twenty-seventh and other sections 
of this Act relating to the sale of lands by or under the direction of the said 
court, and for securing the prompt and due distribution and payment of the 
monies received upon any such sales, amongst or for the benefit of the persons 
entitled thereto, and for the protection in respect of such monies of the interests 
of persons under disability, and of future interests, and generally for securing 
the due execution of the powers vested in the said court under this Act, and 
giving effect to the provisions and objects of this Act ; but no fees or sums shall, 
under any such general rule or otherwise, be payable to any officers or persons 
upon or in respect of any inspection or search of any papers, records, or pro- 
ceedings relating to any order for sale which may be made or applied for, or 
other matter pending or done under the said one hundred and twenty-seventh 
and other sections, or the production of any such papers or proceedings for the 
purposes of inspection or search, save in respect of any copy or extract of or 
from any order, document, or proceeding actually required and taken by any 
party, such sum not exceeding three halfpence for every ninety words, as shall 
be paid for the making of such copy or extract, and the court shall authorize 
to be charged to such party for the same. 

Such orders to be CXXXVI. All such general rules as shall be made as aforesaid shall be laid 
laid before Par- before both houses of Parliament within one calendar month from the making 
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• 
thereof, if Parliament be then sitting, or, if Parliament be not then sitting, Mr. Lewis. 

within one calendar month from the commencement of the then next session 

of Parliament. 

CXXXVII. The said court shall have the like power, jurisdiction, and General juris- 
authority for enforcing the attendance of persons summoned, for punishing per- court extended io 
sons failing to appear, or refusing to be sworn or to make affirmation or cases of judicial 
declaration, or to give evidence, or guilty of contempt, and generally for enforc- sales. 
ing all orders by the said court in relation to the matters to be inquired into 
and done by the said court under the said one hundred and twenty-seventh 
and other sections of this Act relating to the sale of lands as aforesaid, as are 
by law vested in the court of Chancery for such purposes in relation to any suit 
or matter depending in such court. 

And with respect to warranted titles to or ownerships or lands, be it enacted 
as follows : 

CXXXyill. The registered owner of any lands, and any person applying The machinery 
or proposing to have the ownership of any lands registered under this Act, shall ^°'" obtaining a 
be at liberty to apply for the registration of the ownership of such lands as a shrp^^thTvur-*^' 
warranted ownership, or as ownership with a warranted title. rant'y. 

CXXXIX. A warranted ownership or title shall as to the lands forming the The same. 
subject thereof be deemed an ownership or title secure from eviction or dis- 
turbance or any adverse claim in respect of any estate, right, or interest created 
or limited before or capable of arising at the time of the registration of the 
ownership of the lands in question as a warranted ownership under this Act. 

CXL. A warranted ownership may be registered or obtained under this Act The same. 
in manner herein provided, either generally, unqualifiedly, and without excep- 
tion, or qualifiedly and with the exception of any particular estates, rights, 
titles, interests, charges, incumbrances, claims, and demands which may be 
specified or excepted in the certificate or memorandum of warranty, of in the 
entry of the warranted ownership herein-after mentioned. 

CXLI. In the case of any ownership being registered under this Act as a The same. 
warranted ownership or as an ownership with warranted title, the clauses and 
provisions herein-before contained with reference to the estates, rights, and 
interests created or limited before or capable of arising as to any lands before 
or at the time of the first registration of such lands or the ownership thereof 
under this Act, and with reference to the position of any person having any 
such estate, right, or interest, and the position of the registered owner as 
regards such estate, right, or interest, shall be deemed and taken not to have 
any application to such registered ownership with warranted title, save and 
except as to such particular estates, rights, titles, interests, charges, incum- 
brances, claims and demands, (if any,) as may be excepted or specified by way 
of exception in the certificate or memorandum of warrantry or entry of war- 
ranted ownership herein-before referred to. 

CXLII. Every warranted ownership, or every registered ownership with The same. 
warranty, and the lands forming the subject thereof, shall, as well as every 
other registered ownership under this Act, be deemed and taken to be subject 
to such easements, rights of common, fishery, and sporting, heriots, quitrents, 
and rentcharges in lieu of tithes, as are in the fifty-sixth section of this Act 
mentioned, and may be for the time being or from time to time existing over or 
upon or aflfecting or issuing out of the lands forming the subject of such regis- 
tered ownership, and to the possession under any such lease, not exceeding 
twenty-one years, as in the same section mentioned ; and the warranty shall not 
extend or apply to any such rights or possession as in this clause mentioned or 
referred to. 

CXLIII. The register shall frame, and cause to be printed and circulated The same, 
as he shall see occasion, forms indicating the particulars to be stated or fur- 
nished to the registrar by persons proposing or applying to register the owner- 
ship of lands with warranted title imder the provisions of this Act, and also 
such other forms as the registrar may deem requisite or expedient for facilitating 
the investigation of the title of the lands in question, under the direction of 
the registrar, as herein-after mentioned. 

C c 2 



190 



APPENDIX, PART B. (No. 2.) 



The same. 



Mr. Lewis. CXLIV. Any person claiming or applying to have the ownership of lands 

■warranted shall, according to the forms which shall be framed and circulated 
by the registrar as aforesaid, state and furnish the particulars therein required 
to be stated or furnished, and also deliver to the registrar an abstract of his 
title to the lands the ownership of which he claims to have registered as a 
warranted ownership. 

The same. CXLV. The abstract so to be delivered shall be such an abstract of the title 

as the person applying ought by the rules of the courts of equity to deliver to a 
purchaser under any contract for sale entered into by such person requiring the 
vendor to deliver an abstract of his title. 

The same. CXLVI. Besides making such application and delivering such abstract as 

aforesaid, the person applying for a warranted ownership shall pay to or deposit 
with the registrar such a sum of money as the registrar shall estimate to be 
sufficient to pay the expenses of and incident to the investigation of the title to 
the lands proposed to be registered with warranted ownership ; and if it shall 
afterwards appear to the registrar that such sum is insufficient to defray the 
whole of such expenses, then such person shall pay or deposit such further sum 
from time to time as the registrar shall direct in that behalf ; and if the sum 
deposited shall eventually prove more than sufficient for the purpose in question, 
the excess shall be returned to the person applying and depositing such money. 

The same. CXLV IE. After such payment or deposit shall have been made, and such 

other matters and things as aforesaid shall have been done, the registrar shall 
proceed to have the title to the lands mentioned in the application investigated 
by a competent counsel and solicitor, to be approved by the registrar for the 
purpose ; and the principle on which such investigation shall be conducted shall 
be to investigate or examine such title in such manner and to require it to be so 
made out as would be advised or required in such case by a counsel and sohcitor 
acting on behalf of a trustee proposing to advance or lend trust money on the 
security of a mortgage of the lands mentioned in the application. 

The same. CXLVIII. The registrar shall, if he shall see occasion, frame and prescribe 

rules to be observed in the course of and as to the various details pertaining 
to the investigation of any title upon any such application for a warranted 
ownership as aforesaid, and in particular rules as to the counsel's requisitions 
on and objections to the title, the answers or replies thereto, the examination 
of the abstract with the abstracted documents, the production of evidence in 
pursuance of counsel's requisitions, and the proof to be given by the sohcitor 
of the performance by him of the duties pertaining to and arising out of the 
investigation of the title by him as such solicitor as aforesaid. 

The same. CXLIX. The state of the title to the lands mentioned in such apphcation, 

and the result of the aforesaid investigation thereof, shall be stated or certified 
by such counsel as aforesaid to the registrar after such title shall have been 
investigated in manner aforesaid, and after such matters and things shall have 
been done as such counsel or such solicitor as aforesaid shall have required, 
for the purpose of satisfying any inquiries or answering any objections relating 
to or arising on the title ; or otherwise such statement or certificate shall be 
made, after such of the said matters and things shall have been done and 
completed, as the person applying for the warranted ownership can or ought, 
in the circumstances of the case, in the opinion of such counsel as aforesaid, 
to be reasonably required to do and complete. 

The same. CL. The opinion of such counsel as aforesaid shall be stated whether, as the 

result of such investigation of the title as aforesaid, there is any estate, right, title, 
interest, charge, incumbrance, claim, or demand (ascertained or not ascertained, 
or merely possible or otherwise,) affecting the lands mentioned in the applica- 
tion, or any part thereof, which in his opinion ought to prevent the acceptance 
of the title by the registrar, or ought to be excepted from any warranty of the 
title or ownership of such lands which may be granted fey the registrar in 
pursuance of this Act. 

The same. CLI. If the person applying for the warranted ownership shall upon any 

point or as to any matter affecting the title object to any opinion, statement, 
or certificate which may be given or made by such counsel as aforesaid, he 
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shall be at liberty to appeal in a summary way from such opinion, statement, Mr. Lewis. 

or certificate to any judge of a court of equity, by whom the matter or question 

in issue shall be heard and determined ; and such regulations shall be made 
touching such appeals from time to time as the registrar, with the consent of 
the Lord Chancellor and one of the Vice-Chancellors of the ^said court for the 
time being, shall direct. 

CLII. If, after the investigution of the title to the lands mentioned in any The same, 
such application shall have been concluded in manner aforesaid, the registrar, 
by and with the advice of such counsel as aforesaid, shall think fit to register 
the ownership of the person so applying as aforesaid, or any other ownership in 
respect of such lands, as a warranted ownership under this A.ci, and if the 
person so applying shall be desirous or willing to have the ownership of such 
lands registered as a warranted ownership, with such exception or exceptions, 
or qualification or qualifications, (if any,) and in such manner as the registrar, 
by and with such advice as aforesaid, shall determine on, then the ownership of 
the lands mentioned in the application shall or may be registered in the name 
of the person so applying, or any person whom he shall appoint, or such person 
as the registrar, by and with such advice as aforesaid, shall deem proper, 
subject to and upon and after payment by such person to the registrar of such 
a sum by way of premium as by any general rule or regulation to be made 
from time to time by the registrar, with the consent of the Lord Chancellor 
and one of the Vice-Chancellors as aforesaid, shall be required to be paid by 
way of premium on the registration of a warranted ownership under this Act. 

CLIII. Such premium shall be a sum to be calculated by way of a per- The same, 
centage upon the estimated value of the lands proposed to be registered with 
warranted ownership ; but, notwithstanding any such general regulation as 
aforesaid, the registrar shall have authority, under special circumstances, or in 
any case which shall seem to him to justify it, to require the payment of any 
larger amount or per-centage than the amount or per-centage fixed by any such 
general regulation as aforeeaid. 

CLIV. Upon the ownership of any lands being registered under this Act as a The same, 
warranted ownership, the registered owner of such land shall be deemed and 
adjudged to be seised and possessed of such lands (notwithstanding any defect 
in the title of or to the said lands) freed and absolutely discharged of and from 
all and all manner of estates, rights, titles, interests, charges, incumbrances, 
claims, and demands which at any time before the registration of the ownership 
of such lands as a warranted ownership under this Act may have been created, 
limited, or made, or which at the time of such registration may have been 
capable of arising in, to, out of, or upon or in respect of the same lands, and. 
which could or might be had, made, or set up, in, to, out of, or upon or in 
respect of such lands, by any person or persons whomsoever, save and except 
such rights as in the fifty-sixth clause of this Act mentioned, and save and 
except the estates, rights, titles, interests, charges, incumbrances, claims, and 
demands (if any) subject to which or with the exception of which the registrar 
shall have accepted such title as aforesaid, and which excepted interests shall be 
specified in a certificate of the warranted ownership which shall be signed by the 
registrar and delivered to the registered owner, and a copy of which shall be 
preserved in the register office, and entered in a book to be kept for entering 
copies of certificates of warranted ownerships registered under this Act. 

CLV. In case there shall be any estate, right, or interest limited or created if a claimant 
before or capable of arising at the time of the registration of any lands under appears and esta- 
this Act with warranted ownership, affecting the same lands or any of them, ^^^*®^ his claim 
other than any such right as in the said fifty-sixth clause of this Act mentioned, madeTo^him^ ° ^ 
and other than any interest, claim, or demand which shall be excepted from the 
certificate of warranty as aforesaid, and other than any estate, right, or interest 
which, by the operation of any of the provisions of this Act, would not affect 
such ownership if the same had been registered without warranty, and if any 
person shall, within ten years next after such estate, right, or interest shall by 
law or equity accrue to or become vested in him or her in possession, or, being 
a feme covert, or person within the age of twenty-one years, or out of the realm, 
or not of whole mind, at the time of such estate, right, or interest accruing as 
aforesaid, shall within ten years next after he or she shall respectively come and be 
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Mr. Lewis. ^hcGvett, at the full age of twenty-one years, out of prison, within this land, or 
of whole mind, make out and establish a claim in respect of such estate, right, or 
interest to the satisfaction of the registrar, then and in such case the registrar shall 
make or cause to be made to every such person a fair and reasonable compensation 
or satisfaction for every such claim so made out and established as aforesaid. 

CLVI. Such sums as shall be paid by way of premiums for or upon the 
registration of warranted ownerships as aforesaid shall from time to time be paid 
into the receipt of the Exchequer, and be carried to and made part of the 
consolidated fund of the United Kingdom. 

CLVII. In any case in which any sum of money shall become payable by 
way of compensation or satisfaction for any such right or claim as in the said 
one hundred and fifty-fifth clause of this Act mentioned, such sum of money shall 
be paid to the person becoming entitled to the same, his executors or adminis- 
trators, out of the consolidated fund of the United Kingdom of Great Britain 
and Ireland. 

CLVIII. The aforesaid power of applying for and obtaining an investigation 
of the title to the fee of any lands under this Act, with a view to such title 
being warranted under this Act, and the aforesaid power of applying for and 
obtaining a judicial sale of any lands in fee with parliamentary title as aforesaid, 
may be acted upon and put in force by any person who in reference to the 
lauds in question shall come within the definition or description of an owner of 
such lands, according to the definition of the term " owner " herein-before con- 
tained ; but the court, if it shall think fit, or the registrar, if he shall think fit, 
as the case may be, may require notice to be given in such manner as shall be 
directed in that behalf to the person next in remainder, reversion, or expectancy 
of an estate of inheritance in the lands in question, or to any other person to 
whom the court or the registrar may think notice ought to be given, and 
may hear and determine any objection which may be made by the person 
so next in remainder, reversion, or expectancy, or other such person as 
aforesaid. 

CLIX. It shall be lawful for every owner of an estate in lands less in the 
whole than an immediate estate of fee simple or fee tail, or which shall be 
settled upon any trusts, with the consent of the registrar, and in such manner 
as he may direct, to charge so much of the expenses of any such survey and 
mapping as herein-before mentioned as is to be defrayed by him, or any part 
thereof, and to charge the expenses of any registration of the ownership of any 
such lands imder this Act, and to charge the expenses of any registration of 
any such lands with warranted ownership under this Act, and interest on such 
expenses respectively after the rate of four pounds for one hundred pounds, 
upon the lands of which he is the owner, and which shall be so surveyed and 
mapped or registered as aforesaid, or upon any other lands holden by him by 
the same title or subject to the same trusts as the lands in respect of which such 
expenses were incurred. 

CLX. In the case of any petition or application for a judicial sale of lands 
with a parliamentary title or for an investigation of the title to any lands with 
a view to the same being warranted under this Act, no such order shall be 
made and no such proceedings taken as herein-before in that behalf mentioned 
for or with a view to the investigation of the title to the lands in question upon 
any such petition or application until such notices by advertisement in two 
pubhc newspapers issued and circulating in the county in which the lands in 
question shall be situate, and in the " London Gazette," as the court or the 
registrar, as the case may be, shall direct, shall have been given of such 
petition or apphcation, and two calendar months shall have elapsed from the 
publication of the last of such advertisements. 

Disabling acts. And with respect to inhibitions, disabling Acts, and caveats, be it enacted as 

follows : 

CLX I. Any registered owner or person entitled to grant the right to the 
registered ownership of any lands may require to be placed on or entered in the 
register an entry in respect of the same lands or any part thereof, which entry 
may be termed a disabling act, and the object of which disabling act shall be 
to prevent any alineation, transfer, or charge of the registered ownership of 
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such land which may be inconsistent with the provisions of any settlement Mr. Lewi*. 

which may have been made of the unregistered ownership of such lands by 

the person placing or^entering such disabling act on the register, or any other 
person ; but no such disabling act shall be notice of any settlement or any 
of the provisions thereof, or shall affect any person becoming transferee of the 
registered ownership for valuable consideration, otherwise than by prevent- 
ing any transfer of such ownership while such disabling act remains on the 
register. 

CLXII. Any such disabling act maybe framed so as to inhibit a transfer Further provisions 
or charge either for an absolute term of years, not being more than twenty-one ^^^*° disabling 
years, or for the lives of particular persons living, or during the lives of par- 
ticular persons, without the consent of such persons, or for their lives and any 
term of years afterwards, not being more than twenty-one years, or for any 
other term, or during any other period not exceeding as aforesaid, or under any 
other conditions as to consents, and in any other manner which shall be 
conformable to law, and framed and specified in such manner as the registrar 
shall approve. 

CLXIII. Forms of such disabling acts shall be prepared by the registrar, The same, 
and issued and circulated, with explanations for using the same, in such manner 
as he shall think fit. 

CLXIV- No transfer or charge of the lands to which any such disabling act The same, 
shall refer, and with reference to which the same shall be entered on the 
register, shall be permitted by the registrar to be made of or upon the regis- 
tered ownership of such lands while the disabling act shall remain on the 
register, or during the period mentioned therein, otherwise than with the consent 
and conformably to the conditions specified in the disabling act, but the regis- 
trar alone shall be charged with seeing that such consent is given or such 
conditions observed ; and no transfer of or charge on the registered ownership 
which he shall actually permit to take place shall be prejudiced or affected by 
such disabling act, or any breach of the terms or direction thereof. 

CLXV. The disabling act shall be removed from the register or cancelled The same, 
at the expiration of the time or upon the happening of the event during or until 
which the same is by the terms thereof limited to endure or continue, and the 
same may also be removed from the register or cancelled by the order of any 
court of equity, to be obtained in a summary way, upon its being shown to 
such court that there is not any longer any interest under or provision in the 
settlement with reference to which the disabling act was originally entered 
inconsistent with or which ought to prevent a sale or charge of the lands in 
question, or a transfer or charge of the registered ownership of such lands, or 
any particular transfer or charge of the same which may be proposed or intended 
to be made, and which in any such order may be mentioned or referred to, or 
upon any other valid ground being shown to the court for removing or can- 
celling such disabling act. 

CLXVI. Whensoever any settlement, deed, will, or other instrument con- A copy of a settle 

cerning any lands which or the ownership whereof shall be entered upon the ment may, in cer- 

reffister shall have been executed after the date of the registration of such tain cases, be de- 
1 • J T_ n 1. • i i- J 1 • iT. • • J? posited with the 

ownership, and shall have come mto operation, and whenever, m the opinion ot registrar privately. 

the registrar, a suitable efficient or disabling act cannot, under the circumstances 
of the case, be framed or entered for the purpose of preventing a dealing with 
the lands forming the subject of such settlement, deed, will, or instrument, con- 
trary to the provisions of the same, it shall be lawful for the registered owner 
to deliver a copy of such instrument to the registrar, to be filed in the said 
office, with a notice to the registrar that no transfer of the registered ownership 
of such lands is to be effected unless he is satisfied that the same is made with 
the consent of all the persons interested for the time being under such instru- 
ment, or with the consent of any specified individuals or class of persons 
interested thereunder ; and it shall be the duty of the registrar to comply with 
the requisitions of such notice, but he shall not be hable for any error or 
omission in so doing, unless the same be fraudulent or wilful, nor shall the rights 
incident to any such transfer of the registered ownership, as herein-tofore 
provided, be in any manner affected by the deposit of any such copy of such 
instrument : Provided always, that nothing in this section contained shall 
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prevent any person interested under such instrument entering an inhibition with 
respect to the transfer of the registered ownership of such lands, should he so 
think fit, under the provisions herein-after contained for entering inhibitions. 

CLXVII. Where any person is or claims to be interested in the unregistered 
ownership of any lands declared or created or arising after the commencement 
of registration under this Act, and affecting any lands the ownership whereof 
may be registered under this Act, any person being or claiming to be so 
interested as aforesaid, or where any person being or claiming to be so interested 
is under any legal disability, then the husband, guardian, or committee, or any 
person acting for the purposes of this provision as next friend of the person so 
under disability, may, on behalf of such person, by requisition in writing under 
the hand of the person making such requisition, delivered at the register office, 
together with such affidavit as herein-after mentioned, require an inhibition 
in respect of any such lands, to be mentioned in such requisition, to be entered 
against the registered owner of such lands, inhibiting him from transferring or 
charging the registered ownership of such lands ; and such requisition shall 
mention some convenient office or place situate within ten miles of the register 
office at which service of any notice by or on behalf of the registrar shall be 
deemed good service on the person signing such requisition ; and the affidavit 
to be delivered with such requisition shall be made by the person signing such 
requisition, and such person shall therein swear that he believes that he is 
interested in the lands mentioned in such requisition or the unregistered owner- 
ship thereof, or where such requisition is on behalf of a person under disability 
then that the deponent believes that the person in such affidavit mentioned is so 
interested, and is under some disability therein specified, and may be prejudicially 
affected unless the inhibition be entered ; and all requisitions for inhibitions 
shall, together with the respective affidavits delivered therewith, be from time 
to time made up into books or parcels, and numbered, the affidavit delivered 
with each requisition being numbered with the same number as the requisition. 

CLXVIII. Where an inhibition is so required to be entered an entry refer- 
ing to the requisition shall be made in the margin of or under some head 
refering to the register of the. ownership of the lands mentioned in such requi- 
sition, and such entry shall be deemed an entry of an inhibitions in the terms of 
such requisition. 

CLXIX. Any registered owner against whom an inhibition may be entered as 
aforesaid, or any person interested in the unregistered ownership of the lands to 
which the same relates, may by writing signed by such person, and lodged at 
the register office, require the registrar to cancel the entry of such inhibition ; 
and the registrar shall within two days after the receipt of such writing give 
notice thereof to the person on whose requisition the inhibition was entered, and 
shall state in such notice that on the expiration of one calendar month after the 
service thereof the inhibition will be cancelled, and at the expiration of the same 
period of one calendar month the registrar, unless sooner restrained by the 
order of the court of Chancery, as herein-after mentioned, shall cancel the entry 
of the said inhibition. 

CLXX. It shall be lawful for the court of Chancery, upon the application of 
any party interested, by motion or petition in a summary way, without bill filed, 
to restrain the registrar from cancelling the entry of any inhibition entered under 
this Act ; provided always, that the court of Chancery shall have full power, 
upon the application of any party, to discharge or vary such order, and to 
award such costs on such application as such court may see fit, and generally to 
make such order in relation to the premises as to the same court may seem fit. 

CLXXI. Any inhibition which may be entered under the provisions herein- 
before contained may be cancelled by the registrar, upon its being shown to him 
that the estate, interest^ or charge of the party on whose requisition the inhibi- 
tion was entered has ceased, or that such estate, interest, or charge is not an 
estate, interest, or charge in respect of which he would be entitled in equity to 
prevent a sale or charge of the lands in question by the person entered as 
registered owner of such lands, or any transfer or charge of such registered 
ownership, or any particular transfer or charge of such registered ownership 
which may at the time be proposed or intended to be made. 
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€ILXXn. No transfer of or charge on the registered ownership shall be Mr. Lewis, 

permitted by the registrar to be made by any person against whom any 

inhibition is entered as aforesaid of any lands in relation to which such inhibition ° ^^'^®' 
is entered, after the entry of such inhibition, and before such entry is cancelled 
or removed. 

CLXXIII. After the commencement of registration under this Act, anj^ Caveats, 
registered owner may, by a requisition in writing under his hand, delivered at 
the register office, require a caveat against his own acts to be entered in respect 
of any lands registered in his name, to be mentioned in such requisition, in 
favour of any person described therein ; and the requisitions for caveats shall 
from time to time be made up into books or parcels, and numbered. 

CLXXIV. Where a caveat is so required to be entered, an entry thereof or Further provisions 
referring thereto shall be made in the margin of the register of the ownership as to caveats. 
of the lands mentioned in the said requisition for a caveat, or under some head 
referring to such register, and every such caveat shall remain in force for the term 
of six calendar months after the entering thereof, and no longer, unless such term 
be extended, as herein-after mentioned ; and the person on whose requisition such 
caveat has been entered may by like requisition at any time during the original 
or any extended term thereof require the same to be extended for a further 
term of three calendar months ; and in every such case an entry of such 
extension shall be made in the same manner and under the same head as and in 
connexion with the original entry in reference to such caveat ; and such caveat 
shall remain in force for a further term of three calendar months from the 
expiration of the original or extended term, as the case may be, subsisting at 
the time of such requisition for extension. 

CLXXV. Where a caveat is duly entered under this Act as to any lands, The same. 
every person claiming for valuable consideration under any transfer of the 
registered ownership of the same lands to be made by the person by whom the 
entry of the caveat has been required, or any person claiming under him, to or 
with the concurrence of the person in whose favour the caveat was so entered, 
or his heirs, executors, administrators, or assigns, and registered in the manner 
directed by this Act, while such caveat remains in force shall be entitled to the 
same preference, protection, and advantage, under the provisions of this Act, as 
if such transfer of such registered ownership had been made and registered at 
the time of entering the caveat ; provided always, that no such caveat shall 
have any force or effect as against the operatioa of the bankruptcy or insolvency 
of the person requiring the same to be entered, or any act under such bank- 
ruptcy or insolvency. 

CLXXVI. The registrar shall cause the entries required to be made on 
registering or entering any inhibition, caveat, or other matter under this Act to 
be made immediately after the requisition or other document to be left or 
deposited on entering such inhibition, caveat, or other matter is received at the 
register office, and shall cause to be marked on all such requisitions and 
documents the day and time on and at which the same are respectively received 
in such office. 

And with respect to setting up false or pretended titles, be it enacted as 
follows : 

CLXXVII. If after the commencement of registration any person, not being Putting forth false, 
the true owner nor in possession, shall set up or put forth or pretend to have a fictitious, or frau- 
title or right to any lands, or any interest therein, falsely or fraudulently, and ^^^ *'^*^^*' <^eeds, 
for the purpose of being or with any view of being or attempt to be registered aemeTnor. ^ "^'^' 
as the owner thereof, or for the purpose or with any view of procuring the 
ownership thereof to be registered or having the same registered in his name or 
in the name of another not being the owner nor a person in possession, or if 
any person shall wilfully misrepresent at the register office the nature of his 
estate in any lands proposed to be registered, or shall produce at or take to the 
register office or cause or procure to be produced at or taken to the register 
office any forged or fictitious deed of grant or conveyance of lands, or evidence 
reating to lands, for the purpose of the same being used as or being repre- 
sented or treated as conferring upon or showing him to have a title to such 
lands or an interest therein, or if any person shall in any other manner falsely 
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Mr. Lewis. or fraudulently procure himself to be registered as the owner of any lands or 
procure a false or fictitious title to lands to be registered under this Act, then 
and in every such case every such person so acting shall be deemed to be guUty 
of a misdemeanor, and upon being convicted thereof shaU be Uable to 



A contract to sell 
lands already sold 
to another. 



CLXXVIII. If any person having lands shall, after having sold or con- 
tracted to sell such lands to any person, and having received directly or 
indirectly the purchase money payable by such person for such lands, or any 
part thereof not less than one half, shall knowingly or consciously proceed to 
sell or contract for the sale of or shall knowingly or consciously in fact sell or 
contract for the sale of the same lands or any part thereof to another person, 
concealing from or not disclosing to such other person the fact of the said 
first-mentioned sale or contract, then and in every such case the person so 
acting shall be deemed to be guilty of a misdemeanor, and upon being thereof 
convicted shall be liable to 
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CLXXIX. If any person knowing or having reason to believe that another 
person has purchased or contracted to purchase lands from the owner of or any 
person having power to sell the same, and that such other person has paid 
directly or indirectly any part of the purchase money payable by him for such 
lands, shall afterwards proceed to purchase or contract for the purchase of or 
shall in fact purchase or contract to purchase the same lands or any part thereof, 
without the consent of such other person, and shall become the registered owner 
of such lands, or procure the ownership thereof to be registered in his name, then 
such person so acting shall be deemed and taken to have committed a fraud 
upon the said other person to whom such lands shall have been so first sold or 
contracted to be sold as aforesaid, and his title and registered ownership shall 
be impeachable by such other person for fraud accordingly ; and, furthermore, 
he shall be answerable in an action for damages at the suit of the person so 
defrauded. 

CLXXX. Any person having any interest, legal or equitable, in any lands by 
this Act authorized to be registered, the ownership of which has not been regis- 
tered, or where any person having such interest is under any legal disability, 
then the husband, guardian, oi- committee, or any person acting for the purposes 
of this provision as next friend of the person vmder disability, may on behalf of 
such person require any person in possession of the title deeds or documents of 
title to such lands to produce the same (if and when necessary) at or to the 
register office, for the purpose of the ownership of such lands being registered 
under and according to the provisions of this Act ; and in case the person in 
whose possession any such deeds or documents shall be refuse so to do, it shall 
be lawful for any judge of any of the courts of law or equity, upon a sum- 
mary application, to make such order respecting the production of such deeds 
and documents, or copies thereof, at or to the register office, as to such judge 
in the exercise of his discretion shall under the circumstances of the case 
appear proper : Provided always, that this enactment shall not authorize any 
person so interested, or any person on his behalf, to require or enforce the 
production of any title deeds or documents by any mortgagee who holds the 
same as a security for money unpaid, nor in case any agreement or provision 
shall have been made for the non-registration of such ownership by the person 
so interested, or by any person from or through whom he derives his interest in 
the lands in question. 

CLXXXI. It shall be lawful for the registrar to control or interfere with 
the discretion of landowners in the disposition of their lands, or the objects or 
purposes of their dispositions of the same ; but it shall be lawful for the 
registrar general from time to time to make such regulations as to him may 
seem proper for and in relation to all or any of the matters herein-after men- 
tioned ; viz. 

The preserving a proper connexion between the registration of the ownership 
of any lands and the registration of any charge or lease affecting the same 
lands : 
The identity or identification of the descriptions of lands in registering the 
ownership thereof, and registering charges or leases thereon : 
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to be registered under this Act, and of the nonpayment or nonsatisfaction 

of such charges from time to time : 
The mode of canceUing the registry of a charge on the extinguishment 

thereof, and the evidence to be required of sueh extinguishment : 
The determining the cases in which ownerships are to be indexed in the 
indexes under new heads and existing heads respectively, and the heads 
under which ownerships are to be indexed in such indexes, and in what 
cases of ownerships indexed references shall be made under any head in 
any such index to any other head in such index or any other index, and 
providing generally for the convenient classification and arrangement under 
heads in the indexes of the ownerships to be indexed therein, and the 
names of the registered owners, and the convenient arrangement of the 
indexes kept in the register office, as may in the opinion of the registrar 
tend to render searches easy and safe : 
The particulars to be entered in the indexes to be kept in the register office 
where entries are required to be registered under this Act, and the form 
and manner of such entries . 
The requiring statements to be made and brought to the register office for 
directing or regulating the entries to be made on registering lands or 
entering any inhibition, caveat, or other matter under this Act, and for 
affording information for the making of such entries, and as to the form of 
such statements, and requiring that the same shall be signed by the persons 
respectively requiring the registration or entry, and shall contain the 
addresses of such persons respectively, and determining and directing 
whether and in what cases such statements shall be written in or 
endorsed on the documents to be deposited as aforesaid, or written on 
separate papers : 
The correction of errors and supplying of omissions in entries made under 

this Act : 
The issue of certificates of registration in substitution for like certificates 

which may have been lost or destroyed : 

The making of searches of and providing and issuing extracts from the 

indexes to be kept at the register office, and granting negative or other 

certificates with reference thereto : 

Theforms of requisition for copies, extracts, or searches and the giving of 

receipts for documents received at the register office, the mode in. which 

and the restrictions and conditions under which searches of the indexes 

kept at the said office, and inspection of documents deposited there, shall 

be permitted : 

And generally for regulating all other matters and things whatsoever 

connected with the regulation and management of the register office, and 

the execution of this Act, not specially hereby provided for : 

And from time to time to alter, vary, or revoke any such regulations, and 

make any regulations in relation to the matters aforesaid ; provided that all 

regulations to be made by the said registrar under this Act shall be submitted 

to the Lord Chancellor and two other of the judges of the courts of equity for 

approval ; and no such regulation shall take effect until the same has been 

approved by the Lord Chancellor and two of such judges ; and all regulations 

to be made under this Act by the registrar with such approval as aforesaid 

shall be published in the London Gazette, and a copy thereof shall be sent to 

the clerk of the peace for every county in England, and such clerk of the 

peace shall retain such copy, and permit such persons to inspect the same, and 

to make copies and extracts of and from the same, in the like manner, and upon 

the like terms, and under the like penalty for default, as is provided by the Act 

of the session holden in the seventh year of JCing William the Fourth and the 

first year of Her Majesty, chapter eighty-three, and such regulations, approved 

as aforesaid, shall also be laid before both Houses of Parhament within fourteen 

days after the same have been approved as aforesaid, if Parliament be sitting, 

but if Parliament be not sitting then within fourteen days after the next 

meeting thereof. 

CLXXXin. The registrar shall within one month after the commencement Eegisrar to make 
of registration imder this Act send to the Lord Chancellor a report of the a report to the^ , 
districts formed under this Act, and of all other acts and matters done by the ^"^"^ Chancellor. 
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M r. Lew is. registrar preparatory to such commencement of registration, and shall also in 
the month of January in every year send to the Lord Chancellor a general 
report of his proceedings under this Act, and of the business of the register 
office, and shall specify in such report whether any and what difficulties have 
arisen in or in relation to registration under this Act, or the searches required 
to be made or otherwise in the operation of this Act, or any regulations made 
thereunder, and whether any and what alterations have been suggested which 
appear to him expedient, or have occurred to him, and whether the same can 
or cannot be effected without the aid of Parliament, and may in such report 
make such observations or suggestions in relation to the matters aforesaid 
as the registrars may think fit ; and every such report shall be laid before 
both houses of Parliament within one month after the receipt thereof by the 
Lord Chancellor, if Parliament be sitting, or if Parliament be not sitting, then 
within fourteen days after the next meeting of Parliament. 

CLXXXIII. All notices by this Act directed to be given by advertisement 
shall be given by an advertisement to be inserted in som^e newspaper or news- 
papers printed and usually circulated in the county in which the lands to 
which such notices shall relate shall be situate, and in the London Gazette. 

CLXXXIV. Subject to such regulations as may be from time to time 
made under this Act, the registrar shall, upon the application of any registered 
owner of lands under this Act, issue to such person a certificate of such regis- 
tration, and shall thereupon enter in an index to be kept for the purpose a 
memorandum of such certificate ; and the registrar shall, upon such certificate 
being delivered at the register office for that purpose, cancel the same, and 
enter in the said index a note of such cancellation ; and no grant or matter 
executed by the person by whom such certificate is issued afl'ecting the laws 
to which such certificate relates shall entitle any other person to be registered 
as owner of such lands until such certificate has been cancelled ; and such 
certificate may be deposited by way of mortgage or charge of the land men- 
tioned therein by the person to whom the same has been issued, and any 
deposit thereof so made shall have the like effect as a charge of the lands to 
which the same certificate relates, but it shall be necessary to register a charge 
made by deposit of such certificate in the manner herein provided with respect 
to the register of charges. 

The jurisdiction CLXXXV. Nothing herein contained (save as herein otherwise expressly 

of equity preserved provided. Or save as may arise from the operation of any of the provisions 
herein contained,) shall exclude the jurisdiction of any court of equity as to or 
for any of the following purposes, matters, or things ; that is to say, the 
prohibiting by injunction the transfer of the registered OAvnership of any lands ; 
the prohibiting by injunction the registration of any particular person as the 
owner or registered owner of any lands ; the decreeing or ordering the registered 
ownership of any lands to be cancelled for fraud or otherwise ; the decreeing or 
ordering the execution of a grant by any registered owner of the right to the 
registered ownership of any lands to any other person ; the decreeing or 
ordering the execution of a grant by a person having the right under this Act 
to the registered ownership of lands, of such right to any other person ; or the 
decreeing the specific performance of any contract for the sale of the registered 
ownership of any lands ; but nothing in this clause or in this Act contained, 
with reference to the jurisdiction of a court of equity, shall prejudice the effect, 
operation, virtue, or validity of any transfer of the original ownership of any 
lands umder the provisions herein-before contained, or authorize any such court 
to invalidate any such transfer valid under such provisions, notwithstanding 
the same transfer might otherwise have been liable to be prohibited or 
prevented, or such registered ownership might otherwise have been liable to 
be cancelled or varied or aflfected, in respect of such jurisdiction of courts of 
equity as aforesaid, if such registered ownership shall at the time of any such 
transfer not actually have been decreed or ordered to be cancelled, prohibited 
from being transferred, or otherwise made the subject of any such decree or 
order, as in this clause mentioned. 
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CLXXXVI. All memorials and copies to be registered pursuant to this 
Act, and all copies and extracts of or from any of the documents to be depo- 
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at the register office, and all certificates of the result of searches in the said 

indexes, shall be exempt from stamp duty. 

CLXXXVII. Subject to such regulations as may be from time to time Liberty of inspec- 
made under this Act, any person, on application at the register office, shall, at *^°"- 
such times as may be limited by the registrar in this behalf, be allowed to 
inspect and search any of the indexes to be kept at the register office under 
this Act, and to examine and inspect any of the documents to be deposited in 
the register office under this Act, and to take extracts from any such indexes 
or documents as aforesaid ; and the registrar shall, upon the delivery of any 
such requisitions as under such regulations may be reqi;ired, and in accordance 
with such regulations, make or cause to be made such searches in any such 
indexes, and give such negative or other certificates of the result of such 
searches, as by such regulations may be directed in this behalf; and every such 
certificate shall be sealed with the seal of the register office, and signed by the 
registrar or an assistant registrar of the register office. 

CLXXXVIII. It shall be lawful for the registrar (subject to any regulations Correction of 
to be made under this Act), upon such evidence as may appear to him sufficient "^^rors m the 
in this behalf, to correct errors in entries made and supply entries omitted " 
to be made under this Act ; provided always, that in the correction of any such 
entry he shall not erase or render illegible the original entry, and shall on 
correcting or supplying any entry cause an entry to be made in connexion with 
the entry so corrected or supplied ; and every correction made and omission 
supplied under this provision shall be as effectual as if made at the time when 
the original entry was made, or, in the case of an omitted entry, as if made 
at the time when the same ought to have been made, but not so as to effect 
any assurance registered or act done previously to the actual time of the cor- 
rection of the entry or supplying the omitted entry. 

CLXXXIX. It shall be lawful for the Commissioners of Her Majesty's Fees for registry, 
Treasury to fix the fees to be taken in the register office in respect of documents ^'^■ 
to be registered, entries to be made, searches, certificates, office copies, and 
other matters to be done in such office under tiiis Act, and from time to time 
to vary or wholly abolish auy such fees and fix new fees. 

CXC. Provided always, that no fee shall be taken (save where herein other- No fees to be 
wise specially provided) in the register office on the registration of any charged in certain 
ownership or transfer of the registered ownership on the sale or agreement '^''^®'^®' 
for the sale of lands where the purchase or consideration money expressed 
therein does not exceed two hundred pounds, or on the registration of any 
charge where the sum or amount thereby secured does not exceed two hundred 
pounds, or on the registration of any lease without fine or premium at a yearly 
rent under twenty pounds, or in consideration of a fine or premium not 
exceeding two hundred pounds without any yearly rent, or with yearly rent, 
under twenty pounds. 

CXCI. It shall be lawful for the Lord Chancellor and two of the judges of Fixing the fees of 
the courts of equity, from time to time, by orders to be issued by them for solicitors in those 
this purpose, to regulate the charges of attornies and solicitors in relation to cases. 
all acts for or preparatory or in relation to the registration of ownerships 
exempted as aforesaid from fees or registration under this Act ; and every such 
order shall be published as the Lord Chancellor and judges making such order 
shall direct, 

CXCII. If any person making any affidavit or statutory declaration under perjury. 
this Act, or for any of the purposes thereof, shall therein wilfully swear falsely, 
such person shall be deemed guilty of wilful and corrupt perjury. 

CXCIII. If any person shall forge, counterfeit, or imitate, or cause or Forgery, &c. 
procure to be forged, counterfeited, or imitated, or knowingly act or assist in 
forging, counterfeiting, or imitating, upon any document upon which the seal 
of the register office is authorized to be impressed the impression or any part 
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of the impression of the seal of the register office, or shall knowingly stamp 
or mark, or cause or procure to be stamped or marked, or knowingly act or 
assist in stamping or marking, any such document with any forged or counter- 
feit seal of the register office, with the intent to defraud any person whomso- 
ever, or shall forge or counterfeit, or cause or procure to be forged or 
counterfeited, or knowingly act or assist in forging or counterfeiting, the 
name, signature, or handwriting of any officer of the register office in any case 
in which the signature of such officer is authorized to be made, or shall forge 
or counterfeit or cause or procure to be forged or counterfeited, or knowingly 
act or assist in forging or counterfeiting, the name, signature, or handwriting 
of any person whomsoever to any instrument which is in and by this Act, or 
shall by the exercise of any power contained in this Act, be required or 
directed to be signed by such person, or shall, with an intention to defraud 
any person whomsoever, use any document upon which any impression or part 
of the impression of any seal of the register office shall have been forged, 
counterfeited, or imitated, knowing the same to be forged, counterfeited, or 
imitated, or any document the signature of which shall be so forged or coun- 
terfeited as aforesaid, knowing the same to be forged or counterfeited, every 
such person so offending shall oe guilty of felony, and shall upon conviction 
be liable to be punished as provided by the seventeenth section of the Act of 
Victoria, chapter ninety-nine, in the case of a person convicted of forging the 
seal, stamp, or signature of any document in that Act mentioned or referred to ; 
and the provisions of the said section of the said Act concerning the custody 
of any document admitted in evidence by virtue of the said Act, and with respect 
to the county, district, or place in which every person charged with committing 
any felony under the said Act, and every accessory before or after the fact to 
any such offence, may be dealt with, indicted, tried, and sentenced, and the res- 
pective offence of every such person and "accessory laid and charged to have 
been committed, shall extend and be applicable to any document admitted in 
evidence under this Act, and to every person charged with committing any felon}'' 
under this enactment, and to every accessory before or after the fact to any 
such offence, and to the respective offence of every such person and accessory. 

CXCIV. Every action which shall be brought by any person to recover 
damages for or by reason ol any loss or damage occasioned by any 
omission, mistake, or misfeasance of any officer of the register office, shall 
be brought against the registrar as the nominal defendant, and the venue 
of every such action shall be laid in the county of Middlesex ; and in case in 
any such action the plaintiff recover final judgment against such nominal 
defendant, then upon the prayer of such plaintiff the Lord Chief Justice or 
Lord Chief Baron, as the case may be, of the court where"such action shall 
have been brought, shall and he is hereby directed to certify to the Commis- 
sioners of Her Majesty's Treasury the fact of such judgment having been 
recovered, and the amount of damages and costs recovered ; and thereupon, or 
before the expiration of two calendar months after such judgment is so certified, 
the amount of such damages and costs shall be paid to the person recovering 
the same, his executors or administrators, out of the consolidated fund of the 
United Kingdom of Great Britain and Ireland ; provided always, that notice in 
writing of every such action and of the cause thereof shall be served upon Her 
Majesty's Attorney General for the time being, and also upon the registrar 
for the time being, one calendar month at least before the commencement of 
such action ; provided also, that no registrar, nor the real or personal estate of 
any registrar, shall be in any way chargeable with or upon any judgment 
recovered as aforesaid, nor shall any process or notice in or relating to any such 
action (except as aforesaid) be served upon the registrar, but all such processes 
and notices shall be served upon Her Majesty's Attorney General for the time 
being. 

CXCV. If in any such action judgment be given in favour of the nominal 
defendant, or the plaintiff discontinue or become nonsuit, the plaintiff shall be 
liable to pay the full costs of defending such action; and the same (when 
taxed) shall be levied in the name of the nominal defendant by the like process 
of execution as in other actions on the case. 
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recovered by any such judgment as aforesaid a writ of error be brought upon . 

such judgment, such damages shall not be paid until the judgment is affirmed ; ^'* ° ^^^°^'' 
and if, after payment to the plaintiff of any damages recovered by any such 
judgment as aforesaid, such judgment be reversed, the court by which such 
judgment is reversed shall, on the praj^er of Her Majesty's Attorney General, 
award a writ of restitution against the plaintiff, in the name of the nominal 
defendant ; and when the monies thereby directed to be levied, or any part 
thereof, are brought into court, the said court shall order the same to be paid 
into Her IVTajesty's Exchequer, to be carried to the account of the consolidated 
fund of Great Britain and Ireland. 

CXCVII. It shall be lawful for the registrar, with the consent of the Com- Compromise of 
missioners of Her Majesty's Treasury, to enter into and conclude a compromise claims ag^nst the 
with any person claiming a right of action by reason of any loss or damage ^^^^ ®^ ° °^' 
occasioned by any omission, mistake, or misfeasance of any officer of the 
register office ; and any sum of money which shall be agreed to be paid upon 
any such compromise shall be paid out of the consolidated fund of Great 
Britain and Ireland, and upon payment thereof the person receiving the same 
shall execute to the registrar a release of the cause of action in respect of which 
such payment is made ; and such release may be pleaded in bar to any action 
which the person executing the same, or any person claiming under him, shall 
bring to recover damages for or by reason of any loss or damage occasioned by 
the same omission, mistake, or misfeasance. 

CXCVIII. The time which by the Act passed in the twenty-first year of Limitation of 
His late Majesty King James the First, chapter sixteen, is limited for com- actions for mistake. 
mencing or suing actions, shall, so far as respects any action brought in the 
manner directed by this Act to recover damages for any loss or damage arising 
from any omission, mistake, or misfeasance of any officer of the register office, 
be computed and run from the time when actual loss or damage has arisen from 
such omission, mistake, or misfeasance as aforesaid. 

CXCIX. It shall be lawful for the Lord Chancellor, Master of the Rolls, As to the closing 
and two of the judges of the superior courts of law at Westminster, by an ofthe local register 
advertisement or advertisements to be published in the London Gazette, to °®°es. 
appoint a time or times not earlier than six calendar months after the publica- 
tion of such advertisement for the closing of the register offices for the west 
and north ridings of the county of York, the east riding of the said county, 
and the town and county of the town of Kingston-upon-HuU, and the county 
of Middlesex respectively ; but no vacancy which shall occvir after the passing 
of this Act in the office of registrar for the Avest or north riding of the 
county of York, or the east riding of the county of York, and the town and 
county of the town of Kingston-upon-HuU shall be filled up, and such offices 
shall be respectively discontinued after the deaths, surrenders, or forfeitures 
respectively of the present registrars ; and after the time appointed for the 
closing of the register office of the county of Middlesex the offices of registrars 
for such county shall cease and determine. 

CC. In case the offices of registrar for the west and north ridings of the Further provision 
county of York and the east riding of the county of York and the town and as to the same. 
county of the town of Kingston-upon-Hull, or any one or more of such 
offices, become vacant before the time appointed for the closing of the register 
office for such respective county or place, the Commissioners of Her Majesty's 
Treasury shall from time to time appoint some proper person or persons to 
execute the duties of the vacant office until the said closing of such register 
office ; and every person to be so appointed shall before he enter upon the 
execution of his duties take the oath which by the Act or Acts relating to the 
register office to which he is appointed is deputed to be taken by the registrar 
and deputy registrar ; and every person to be so appointed shall have all the 
powers and authorities and be subject to the responsibilities and liabilities which 
the registrar for the county or place for which he is appointed would have had 
and been subject to in case such registrar had been elected pursuant to the Act 
or Acts herein-before mentioned relating to such county or place. 
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CCI. The Commissioners of Her Majesty's Treasury shall from time to time 
make such provisions for the custody of the memorials, enrolments, books, 
indexes, and other documents and instruments in the said register offices for the 
west and north ridings of the county of York, the east riding of the county 
of York, and the town and county of the town of Kingston-upon-Hull, and 
the county of Middlesex, and the closing of such respective offices, and for 
searches therein and copies thereof, and for all other matters relating thereto, 
as to the said Commissioners may seem meet. 

ecu. It shall be lawful for the Commissioners of Her Majesty's Treasury 
to award such compensation (if any) by way of pension or otherwise to the 
respective registrars and deputy registrars for the losses they will respectively 
sustain by the passing of this Act, and also to allow to any person who may be 
appointed as aforesaid to execute the duties of registrar for the west or north 
riding of the county of York, or the east riding of the county of York, and 
the town of the county of the town of Kingston-upon-huU, until the closing of 
the said respective register offices, and to any person in whose custody the 
memorials, enrolments, books, indexes, and other documents and instruments in 
the said register offices for the counties and places aforesaid shall for the time 
being be placed, such salary or other remuneration as to the said Commissioners 
may seem proper : Provided always, that if any person to whom any compen- 
sation by way of pension shall be awarded shall be nominated to any office 
under this Act, such pension shall go in part payment of the salary payable in 
respect of such office so long as he shall hold the same. 

CCIII, The duties made payable by " The Succession Duty Act, 1853," in 
respect of every such succession as therein mentioned, shall not be affected by 
anything in this Act contained, but shall be payable according to the provisions 
of the said Act, in like manner as if this Act were not passed. 

CCIV. Where^,s the alterations in the law and in the modes of dealing with 
real property effected by or which will be consequent on the provisions of this 
Act, and the " Title to Real Property Act, 1856," may be expected, according 
to the present mode of professional remuneration of attornies and solicitors, to 
operate injuriously both to them^and the public, by reducing the emoluments 
and fees for the business they professionally transact below the scale of remu- 
neration justly required by the nature of their duties and services, and the 
professional responsibility cast upon them : Be it therefore enacted, that it shall 
be referred to commissioners to be appointed by Her Majesty to re-adjust, fix, 
and determine the remuneration and the rate or mode or kind of remuneration 
to be in future charged and received by attornies and solicitors for conveyancing 
or other business regulated or affected by the provisions of this Act, or the said 
" Title to Real Property Act, 1856," and to frame, as far as may be practicable, 
a scale of fees and emoluments for such business ; and such remuneration, fees, 
or emoluments as shall be fixed or determined or allowed by the said commis- 
sioners for such business as aforesaid shall be chargeable by attornies and 
solicitors for such business accordingly, with such power of varying the same 
from time to time as the said commissioners shall approve. 

CCV. The short title of this Act shall be " The General Register Act, 
1856." 
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A Plan for tlie Registration of Titles to Land, by Mr. Randal 

Mac Donnell, Barrister, {Conveyancer and Equity Draftsman). 

A REGISTRATION of titles may be described to be a system of registration Mr. Mac Donnell. 

manifesting the actual state of ownership of land so far as it concerns purchasers 

to be acquainted with it, and thus getting rid altogether of retrospective 
deductions of title. There are two requisites to the establishment of such a 
system. In the first place, a plan of registration must be devised, which, when 
brought into operation, shall be adequate to the purpose in view. In the second 
place, means must be found for the introduction of such a registration, and for 
that purpose some machinery for effecting the transition from the present 
method of conveyancing is needful. 

The following pages contain a detailed statement of a plan for a registration 
of titles, but do not comprise the machinery for effecting the transition to such 
a system. The plan thus detailed was intended to form part of a work 
embracing the whole subject, but is now printed separately for the purpose of 
being submitted to the Commission for considering the subject of Registration 
of Title. 

The absence of a scheme for effecting the transition to the proposed system 
is the less material, inasmuch as the system itself contains no peculiarities 
inconsistent with the adoption for that purpose of any of the plans of transition 
which are already before the public. Both the attachment of the right of 
registration in the first instance to the possessory or ostensible ownership, and 
the introduction of a judicial or quasi-judicial examination of existing titles, 
might be made the means of introducing or facilitating the introduction of 
the system of registration here proposed. Some particulars in which it is 
conceived that the proposed plan would afford peculiar facilities for the transition 
from the present system of conveyancing will be adverted to hereafter. 

I shall arrange the details of the proposed system under the four following 
heads, to be treated of in succession. 

I Interests in land to be admitted to the register. 

2. Machinery for effecting changes of ownership and other purposes within 

the scope of the register. 

3. System of notation and indexing for recording and rendering ascertain- 

able the ownership of land. 

4. Provisions with reference to the creation and security of interests in land 

not directly admissible to the register. 



I proceed to state what interests in land I propose to admit upon the register. Necessity of im- 
It is obvious that a registration of titles must be founded on the reduction posing limits to 
within manageable limits of the interests admissible to registration. It would in.tj""ests admis- 
be impossible that each of the great variety of interests, vested and contingent, ^ ^'^ ^^' 

present and future, which may by law subsist in land, should be capable of 
constituting, under such a system, a distinct interest on the register. The 
means by which I propose to provide for the creation and enjoyment with 
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undiminished facility and security of such interests in land permitted by law as 
may be excluded from registration will appear hereafter. 

The ownership of the fee-simple of the land itself, together with that of 
manors, advowsons, and lay rectories, will be the first and most permanent 
subject of manifestation on the register. 

AH other interests in land, whether springing directly from such an ownership, 
or from any intervening estate, I shall henceforth term derivative interests. 
Interests may in this sense be derivative, either in respect of their determinable 
character, as leases and mortgages ; or in respect of the subject-matter, as 
minerals and rents. The ownership of a rent or minerals in fee, will thus 
constitute a derivative interest. There are of course many interests derivative 
in both respects, as a rent for life or a lease of minerals for years. 

The first derivative interests which I shall propose to admit to the register 
are estates for life, for years, and for years determinable on lives. These estates 
include the numerous interests involving the relationship of landlord and 
tenant. The propriety of extending the benefits of the register to the more 
enduring interests of this description will not be questioned. Actual possession, 
might, of course, be rendered sufficient for the protection of leases for short 
terms. The admission to the register of estates for life, coupled with that of 
rents and other interests hereafter referred to, will also facilitate the simpler 
forms of provisions for a wife and family in a manner very beneficial, especially 
to small properties. I do not propose that any of these interests should be 
capable of being created to take effect in futuro. It would be necessary that 
the devolution of registered estates for life should follow some uniform rule ; 
and I propose, without reference to the general question of real representation, 
which will be referred to hereafter, that the registered interest in such estates 
should be transmissible in all cases to executors and administrators. The 
beneficial interest might, of course, be impressed with a descendible character 
by means of a declaration of trust. 

Presentations to livings form a class of derivative interests entitled to 
admission on the register. 

Marriage confers upon the husband, not being an alien, an interest in the real 
estate and chattels real of the wife. Her estates in fee, for life, for years, 
mortgages, and other interests, are variously affected, but in no case does 
marriage operate as an absolute transfer to the husband. Even in chattels real and 
mortgages, the wife letains an interest, always clearly distinguishing them from 
the absolute property of the husband, and which may re-expand into her original 
estate by the death of the husband in her lifetime, without having assigned the 
term, or received the mortgage money. I propose, that upon marriage the 
estate of the husband by marital right shall be admissible on the register as a 
derivative interest affecting any registered estate of the M'ife, and that the 
interest and power of disposition, which, from the nature of the wife's estate, 
may belong to the husband, shall be perfected by such admission. 

That part of the husband's interest in the wife's estates of inheritance, 
known as tenancy by the curtesy, requires the occurrence of certain events over 
and above the marriage. When the occurrence of these events previously to 
the original registration admits, I would allow that registration to embrace 
the right to curtesy, and in other cases I would permit effect to be given on 
the register, on the occurrence of the necessary events, to such an extension 
of the estate by marital right. But the estate by curtesy would, in either case, 
be regarded as essentially part of the husband's estate by marital right, and 
not form a distinct species of interest on the register. 

If the registered interest of the wife be not an interest in possession, the 
registration of the estate by marital right would leave it subject to such 
qualifications as that circumstance may occasion. In all cases this registration 
would serve the purpose of preventing a disposition by a married woman as a 
feme sole. 

It will be hereafter seen that owners by representation are proposed to be so 
described on the register. The interest by marital right of a husband, in terms 
and mortgages belonging to the wife as executrix or administratrix, would of 
course have the peculiar incidents now attaching to the husband's interest in 
such cases. 

The indefeasible expectancy of dower of women married before 1834 can 
only be made compatible with the abolition of i-etrospective deductions of 
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title, by requiring the inchoate right or expectancy affecting any given land Mr. Mac Donnett. 

which such a woman, not being an alien, acquires by her husband becoming 

entitled to a registered estate liable to dower, to be connected on the register 
with the land affected. Otherwise the chain of registered owners nmst be 
traced, to see that their ownership has given rise to no outstanding rights 
to dower. There seems no hardship in this course ; and I should pro- 
pose that upon the acqiiisition of a registered estate liable to dower by the 
husband of a woman married before 1834, and during the continuance of 
the husband's ownership, her expectancy of dower be admissible on the 
register. 

Dower under the Act of 1833 is, during the life of the husband, rather a 
right or prospect of succession than an interest. The position of a married 
woman renders it impossible that her right to dower can be the subject of an 
independent disposition by her in her husband's lifetime. Under these circum- 
stances it appears not necessary that a wife's expectancy of dower under the 
Act of 1833, during her husband's lifetime, should appear on the register. 

Upon the husband's death and an assignment of dower, the widow's interest, 
whether irader the old or present law of dower, becomes an ordinary life estate, 
and may appear on the register on that footing. Neglect to register an inde- 
feasible expectancy of dower during the ownership of the husband, or on the 
part of a widow to mature her right to dower at the proper time into a regis- 
tered life estate, would involve the same penalty as a similar omission by a 
person entitled to any other interest in land. The mode of preventing dower 
from attaching under the proposed system of transfer will be referred to 
hereafter. 

Jointures involve no important peculiarity as regards the land or rent consti- Jointures not to 
tuting the jointure. The ownership of other real estate may be affected by ^e distinguished 
the existence of a jointure, in the same way as by divorce, elopement, or any ^^^ ^^^^ 
other extraneous circumstances destructive of a right to dower. But this does 
not appear to require that jointures should constitute a species of interest on 
the register distinct from other estates for life. 

The transfer of the whole legal interest in land, by which a mortgage is now Mortgages, 
effected, involves technical consequences on the estate and position of the 
mortgagor, inconvenient to him without being useful to the mortgagee. More- 
over, the present system of mortgages usually compels landowners to borrow 
all the money they may from time to time require, from a single lender, or to 
pay a heavy penalty, in the shape of interest, to persons willing to incur the 
dangers which now attend a second mortgage. One of the best consequences 
of a Registration of Assurances would have been the complete remedy of 
this evil. 

I propose that mortgages shall constitute upon the register what they are in 
reality ; — a species of derivative interest, the creation of which shall be com- 
patible with the continuance on the register of the ownership of the mortgagor, 
and that several mortgages may be created in succession on the register, much 
as a copyholder may make successive conditional surrenders. The general 
incidents of successive mortgages, and the rights and powers of mortgagees, 
would remain precisely as at present, except that tacking would cease and 
priority become solely dependent on position on the register. The derivative 
interest thus proposed to be created would be in all respects personal estate 
transmissible to personal representatives ; and the right to sue for the debt 
would follow the registered ownership of the mortgage. 

Mortgages would attach to the whole interest of the mortgagor, and it would 
be requisite to substitute a direct enactment for the circuitous expedient by 
which a mortgagee of leaseholds is now protected from liability to the 
covenants of the lease. Terms, or other interests less than that of the mort- 
gagor, might, when desired, be created by way of security for a loan ; but such 
an act would appear on the register as a grant of the derivative interest 
created, and its redeemable character would require to be evidenced by an 
agreement between the parties. But the proposed alterations in the character 
of mortgages would I'emove all the usual inducements by which either the 
mortgagor or mortgagee is now led to have recourse to mortgages for terms in 
preference to mortgages of the fee. 

I think it would be convenient to substitute for the right of second mort- 
gagees to apply in Equity for a receiver, a right in every mortgagee to take 
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possession against the mortgagor and subsequent mortgagees, subject, of course, 
to eviction bj prior mortgagees. The estate of the mortgagor would, subject 
to the rights of the mortgagees, be an estate involving the right to possession 
at law as well as in equity. 

The enlargement of the interest created by a mortgage, by means of a sale 
or foreclosure, will be referred to hereafter. 

If it were thought expedient that under a registration of titles, permanent 
charges on land should be consequent on judgments, crown debts, and the like, 
it would be requisite that such charges should be connected with the interests 
in land affected, by means of charging orders analogous to those now applicable 
to Government Stock. But I shall not include charges of this kind amongst 
the derivative interests to be admitted to the register, because I think that the 
debtor's interests in land should only be affected on steps being taken by the 
creditor to obtain out of such interests actual satisfaction of the debt. Every 
such proceeding would constitute a lis -pendens, and could affect the interest 
sought to be charged in that character. The operation of a lis pendens will 
be explained hereafter. 

It would be desirable that a uniform and simple mode of proceeding for 
obtaining the benefit of a judgment should be substituted for the present 
remedies by elegit, extent, and suit in equity, which differ from one another, 
and are of different efficacy as regards different interests in land. If the judg- 
ment itself did not constitute a charge on land, it would be necessary that a 
creditor should be enabled to institute such a proceeding immediately on the 
recovery of his judgment. Where a sale was sought for, it might, of course, 
take place only after such a period as would serve as a compensation for the 
interval which must now elapse between the judgment and a suit in equity for 
obtaining a sale. 

The ownership of mines and minerals constitutes a class of interests in land 
derivative in respect of the subject-matter, which I propose to admit to the 
register. 

Rents, and other annual payments constituting private property, as lay tithes 
and land tax become the property of individuals under the redemption acts, 
constitute a second similar class of interests, which will be hereafter referred to 
under the general designation of rents. Rents arising out of the relationship of 
landlord and tenant will not fall within this designation. 

Besides minerals and rents, there is a great variety of interests and rights 
affecting the ownership of land, but not involving the right- to the land itself. 
Such are rights of way and of common, franchises, rights of light and water, 
rights or licenses connected with the working of mines, and other easements and 
licenses of various kinds. Contracts that land shall not be built upon, or that 
its enjoyment shall be subject to any other restriction, and obligations concerning 
the maintenance and use of drains and sewers and the repairs of roads or bridges, 
are also common qualifications of the ownership of land. 

Land may be subject to many of these rights or obligations by prescription, 
user, or custom. Rights and obligations thus arising do not at present 
constitute matter of title, and it would be impossible to bring them within the 
scope of the registry. Their existence must be left to be ascertained by inquiry 
on the spot, which the continuous user necessary to keep them on foot in 
general greatly facilitates. 

Rights and obligations of this kind created by deed stand upon a different 
footing. Their importance is of course greatest in towns, including the metro- 
polis, and in the mineral and manufacturing districts. Some provisions for their 
creation and subsistence by means of the register appear necessary. The state 
of the possession affords in many cases no indication whatever of their existence, 
and the absence of direct means of creating them would lead to the employment 
of circuitous expedients, such as the creation of rents or terms ; and such 
expedients are one of the most fruitful sources of complexity in the ownership 
of land. 

Without attempting to classify the various rights of this description which 
may be created by the acts of owners of land, it will be sufficient for the present 
purpose to propose to admit them to the register, subject to any restrictions 
which such a classification might suggest, as a class of interests derivative in 
respect of the subject-matter, under the general designation of Miscellaneous 
Rights. 



APPENDIX, PART C. 



207 



Some of these interests, such as rights of common, may be annexed by grant 
to the ownership of land, as well as to the person of an individual. In other 
cases, such as those of covenants restrictive of building, the interest or restriction 
of ownership created is only valuable as connected with the ownership of other 
land, but the general law does not afford the means of perpetuating this con- 
nexion. In many private Acts of Parliament, however, the legislature has 
thought fit to provide that both the benefit and obligation of such covenants 
shall run perpetually with the lands affected, and large estates have been, and 
are now being built on under the special system of law thus created. 

I should propose to allow miscellaneous rights to be created, not only by 
vesting them in persons, but by annexing them to the ownership of other 
registered interests in land. It seems in all cases desirable, that objects which 
may be effected at all, should be effected directly rather than circuitously. 

I have now enumerated the interests in land proposed to be admitted to the 
register. Registered interests would be capable of being acquired only by 
persons in esse and ascertained. Derivative interests admissible to the register 
might, of course, take effect either out of the fee simple of land, manors, rectories, 
or advowsons, or out of any derivative interest already on the register of a nature 
admitting other derivative interests to be carved out of it. 

The owner of a registered interest in land might create any number of 
appropriate derivative interests in succession. The existence of any preceding 
derivative interest thus created would not prevent any such interest subsequently 
created from being a present vested interest, though it might, of course, prevent 
such interest from taking effect in possession. 

Interests in land may at present be held in severalty, joint tenancy, copar- 
cenary, and common, and by husband and wife by entireties. There is, however, 
little practical difference between tenancy in coparcenary and in common ; and 
the distinction between joint tenancy and the tenancy by entireties of husband 
and wife, is still smaller. Joint tenancy, with its rule of survivorship, is highly 
convenient with reference to the estates of trustees ; and tenancy in common is 
adapted to the purposes of a beneficial joint ownership. Existing tenancies in 
common are numerous, and judging from experience, it may be expected that 
many of them will continue for long periods. The convenience of a beneficial 
joint ownership to co-heiresses, and when, as in the case of a single house, a 
partition is impracticable, is frequently considerable. 

I should propose that registered interests in land may be held in severalty, in 
joint tenancy, and in common. By way of substitution for tenancy by entireties 
and coparcenary, the creation of joint tenancy between husband and wife would 
be permitted, and co-heiresses would be tenants in common. Looking to the 
purposes for which joint tenancy is useful, it would seem convenient that, as in 
the case of stock, a registered joint tenancy should not be severable, except by 
the concurrence of all the subsisting joint tenants. In transfers affecting joint 
tenancies the same person should be permitted, as in the case of stock, to be 
transferror and tranferree. Transfers fi-om one to himself jointly with others, 
and analogous transfers in which the aid of uses is now sometimes available, 
would thus be practicable in all cases by a single act. 

The interests proposed to be admitted to the register, and the tenancies with 
reference to unity or division of ownership in which they may be held, may be 
recapitulated, as follows : — 
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I now come to the machinery for effecting changes of ownership and other 
purposes within the scope of the register, I shall first state some general 
principles which I conceive to be applicable to this part of the subject, and 
shall then proceed to the details peculiar to the plan of registration proposed in 
these pages. 

It is essential to any system of registration of titles that all changes in the 
registered ownership of land should, so far as the functions of the registry 
officers are concerned, be effected by means of prescribed forms of instruments. 
It would be impossible to introduce any system of judicial registration allowing 
the registrars to put their own construction upon instruments prepared at the 
discretion of the parties, so as to render them not material to the subsequent 
title ; and if these instruments were material to the subsequent title the register 
would not be a register of titles, but a register of assurances. 

This observation applies with peculiar force to wills. For the purposes of a 
registration of titles, it would undoubtedly be convenient that the changes of 
ownership consequent on death should in all cases take effect through a 
representative, rather than directly by will or descent. The alternative appears 
to be, that devises should be made by means of prescribed forms applicable to 
the various modes in which interests in land may be permitted to be dealt 
with on the register. The questions arising on ordinary wills are so difficult, 
and an immediate solution of them is often so inconvenient, that such wills could 
certainly not be made the foundation for any of the functions of the registrars. 
It would of course be quite consistent with this suggestion, that devises by 
ordinary wills should be effectual as trusts, to which effect might be given by 
a Court of Equity, against the registered interest which the heir would acquire 
in land not devised by means of the forms of the registry office. An heir 
taking subject to such a will would thus become in fact a real representative. 

Changes in the ownership of land, by operation of law, would assume an 
altered character under a registration of titles. Such changes are now 
occasioned, either by the happening of certain events, without any formal act 
of the parties, as in the case of descent, or by the effect of judicial or quasi- 
judicial proceedings, as where persons are constituted representatives of deceased 
persons, assignees in bankniptcy, or the like. When there is no dispute, 
evidence of the happening of events occasioning such a change of o\\Tiership 
need not be obtained until some future dealing with the land. But under a 
registration of titles, an estate acquired by operation of law could not be 
admitted to the register without some evidence of the events or proceedings 
on which the estate depended. The position of the claimant would be analogous 
to that of an heir of copyholds, who must procure a presentment of his heirship 
before he is admitted. 

Rules prescribing the nature and amount of evidence requisite for procuring 
effect to be given to each description of change of ownership by operation of 
law would be necessary,* The examination into the sufficiency of the evidence 
in undisputed cases would be analogous to the common form business of the 
Ecclesiastical Courts, and would be the duty of the registrars ; but notice to 
parties who might be affected by the change of ownership, and means of carrying 
disputed questions into a court of justice, would be requisite. 

These rules and proceedings would be founded on a classification of changes 
of ownership by operation of law ; and would embrace aU ordinary cases. It 
is plainly necessary, however, for the application of such rules, that the law, by 
whose operation such changes of ownership are occasioned, should, whether 
written or unwritten, be sufficiently well settled and well understood. There 
would be almost as much difficulty in requiring the registrar to infer a change 
of ownership upon the occurrence of a given event, from the provisions of an 
Act of Parliament of a local character or of rare operation, as in requiring him 
to infer an estate in fee simple in a particular person from the language of a 
difficult will, I think that changes of ownership by operation of law not 
falling within the proposed classification, could only have effect given to them 



* See the Merchant Shipping Act, 1854, and its Schedules, for the evidence on which effect 
is given by the registrars of shipping to changes of ownership occasioned by the death, 
bankruptcy, or marriage of owners and mortgagees of ships. 
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by the registrar, upon the direction of a judge, to be obtained by the parties. ^^'■- Mac DonnelL 
Cases of this kind would, of course, be of unusual occurrence. 

The forms of many judicial or quasi-judicial proceedings, occasioning changes Adaptation to 
of ownership by operation of law, would require to be remodelled, for the registration of 
purpose of adapting them to a registration of titles. This would be the case procee*dinffs'occa- 
with reference to orders of the Lord Chancellor and Court of Chancery under sioning changes of 
the Trustee Acts. ownership. 

The severance of the registered from the possessory ownership by adverse Adverse posses- 
possession, would require to be corrected by the judgment of a Court, to which sion. 
powers of effecting the necessary change in the registered ownership in such 
cases must be given. A mode of proceeding by the actual against the 
registered owner for obtaining such a judgment would be necessary; audit 
would probably also be convenient that a proceeding by the registered owner 
against a person in possession, successfully resisted by the latter on the ground 
of adverse possession, might, under proper conditions, entitle the latter to a 
similar judgment ; much as a mortgagor's suit for redemption may now end in 
a decree of foreclosure in favour of the mortgagee. 

The expense of procuring, upon the acquisition of an estate by operation of Expense of 
law by the happening of events, such evidence as would suffice in undisputed cases changes of regis- 
would fall far short of the expense now incurred by landowners in obtaining ij„ operation of 
evidence of these events on subsequent dealings with the property often after a law. 
considerable lapse of time. Still it might frequently happen, especially in cases Effect of omission 
of stnall properties changing owners only by descent, that persons acquiring to perfect on 
estates by operation of law would be content to assume the undisputed posses- register interests 
sion of the land, without perfecting their mterests on the register ; or would ration of law. 
die or become bankrupt before they had had time to do so. In cases of 
determinable estates, time would remedy such omissions ; and in all cases 
the registration of the interest of an existing owner would not be prevented, 
but only made dependent on a greater amount of evidence by the intervention, 
between himself and the last registered owner, of one or more proprietors, 
whose interests, acquired by operation of law, had not been admitted to the 
register. It is scarcely necessary to add, that no change in the registered 
ownership, otherwise than by operation of law, could be caused by any act of 
an owner whose interest had not been perfected upon the register. 

I propose that the immediate means of effecting changes in the registered Every change of 
ownership of land, shall be in all cases the deposit of appropriate instruments ownership to re- 
duly executed in the registry office. When the change of ownership arises ^^^ ^^ execu- 
from the act of the parties, the signature of the instrument by the person ment. 
disposing of an interest will of course be the means of effecting it ; and when 
the change of ownership arises by operation of law, the instrument will be 
founded on the previous production and record in the register office of the 
requisite evidence of the events or proceedings occasioning such change. In 
either case, the instrument deposited will further require the signature of the 
person acquiring an interest (if not an infant or lunatic), and of her husband 
if she be a married woman, or of the guardian or committee of an infant or 
lunatic. The last-mentioned signature would be desirable, both in testimony 
of acceptance of the interest acquired, and as a means of furnishing the registry 
officers, in the great majority of cases, with the signatures of persons entitled 
to registered interests in land. Changes of ownership by will would require 
the deposit both of the testamentary act and of an instrument executed by the 
devisee. 

When changes of ownership by operation of law arise from events or proceed- Evidence of events 
ings constituting general dispositions, as in the cases of bankruptcy or °^ proceedings 
representation, it would, of course, be convenient that the necessary evidence generardTsposi- 
of the events or proceedings constituting the general disposition should be tions. 
furnished once for all, and should be the foundation for the change of ownership 
as to any number of interests in land which might be affected. 

Forms of instruments, applicable to the various transactions within the scope Issue of forms of 
of the register, might be printed under the sanction of the registry office, and instruments ap- 
sold throughout the country. As the particulars for adapting these forms to ^r'°^^^^'^j-^° ^^^ 
each transaction would be almost entirely confined to names, dates, and figures, 
I think they might be left to be inserted by the parties. 

On the receipt of an instrument in the registry office, the signatures v/ill be Mode of dealing 
verified. The acts of married women would require to have been acknowledged ^^''*^^ instruments 
upon a separate examination. In the case of testamentary instruments, if wills i'n thTiVo-ister 

E e 4 oflice. 
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of real estate be not proved elsewhere, evidence analogous to that produced on 
probate would be requisite. Notice to parties interested, and means of carry- 
ing disputes concerning wills into a court of justice, would be necessary. The 
establishment of a will of real estate under the present practice by a Court of 
Equity, would, of course, serve the same purpose as any other description of 
probate. If the instrument be found authentic and valid, the competency 
of the parties, with reference to the existing state of ownership on the register, 
and the regularity of the instrument in other respects, will be examined into, 
and effect will be given, in manner hereafter to be explained, to instruments 
found regular in all respects. If any question arose concerning an instrument, 
the parties concerned would be communicated with. Country business would, 
of course, be transacted by means of the post office. 

Powers of attorney would be in prescribed forms issued by the registry office, 
and their regularity would be ascertained on the same principles as that of other 
instruments. 

The consequences of changes in the registered ownership wrongfully effected, 
remain to be considered. Such changes may be caused by means of instru- 
ments, which, though not forgeries, would now be void or voidable for dis- 
ability of the grantor, want of consideration, or other circumstances ; by means 
of false or deceptive evidence of the happening of events occasioning changes of 
ownership by operation of law ; by means of mistakes of the registrj^ officers ; 
and by means of forgeries, either of instruments effecting changes of ownership, 
or of judicial, or of quasi-judicial, proceedings, such as probates, or appoint- 
ments of assignees in bankruptcy. I do not include in this enumeration defects 
in such judicial proceedings when the proceedings themselves are authentic, such 
as the admission to probate of a forged will, because the rectification of such 
an act would be the office of the court or jurisdiction from which it proceeded. 

I should propose as a general principle with reference to all interests thus 
wrongfully acquired, that they should not be actually void, but should be 
subject to the effect of proceedings for restoring the registered ownership to its 
proper state, and that persons acquiring an interest directly by means of the 
wrongful change of ownership, and volunteers claiming under them, should be 
in all cases liable to such proceedings. This would impose oh each successive 
purchaser the necessity of seeing that the actual transfer to himself was regular 
and authentic. A person accepting a transfer from a lunatic, or a forged 
transfer, could be compelled to retransfer the interest thus acquired. 

The obligation thus imposed on purchasers could not extend further back. 
A bond fide purchaser for valuable consideration, taking an unobjectionable 
transfer from the owner of a subsisting registered interest, would be not the 
less entitled to protection because the vendor had acquired his interest by 
wrongful means. ~;_;^ 

Upon a sale for money by a person who has wrongfully acquired an interest, 
or by a volunteer under him, the remedy diverted from the registered interest 
ought to attach to the money arising from the sale. This, however, would be 
at best an imperfect substitute, and any further remedy, subsequently to a 
disposition for valuable consideration of the interest wrongfully acquired, must 
be derived out of the funds of the registry office. I think, however, that there 
are few cases in which such a remedy ought to exist. 

No such further remedy would be necessary, when the wrongful change of 
ownership arose from the act of the owner. Where the owner is under no 
disability, this is sufficiently obvious. The means for the prevention of improper 
dispositions by infants, lunatics, and married women, will be hereafter con- 
sidered ; and to their operation, coupled with the remedy against the person 
acquiring an interest by the improper disposition, and volunteers under him, 
I should propose to leave the protection of such persons. I have already 
suggested, that for procuring effect to be given to changes of ownership by 
operation of law and dispositions by will, notice to persons who may be affecte 
should be required by the rules of the office. Persons receiving such notices 
would have an opportunity of asserting their rights in a court of justice, and 
could consequently have no claim to be indemnified by the office. 

Changes of ownership may, however, be wrongfully effected by means of 
false or deceptive evidence, under circumstances not requiring notice to the 
person prejudiced, by means of mistakes of the registry officers, and by means 
of forgeries. In these cases there must be in general a right to be indemnified. 
An interest in land could not be forfeited because the registrar had been 
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deceived by a forged disposition, or by false evidence of the death and heirship Mr. MacDonmll. 
of a living owner : or by reason of a mistaken entry by the registrar. ^ 

When the interest wrongfully transferred has become vested in a hond fide l^oi"°i of such m- 
purchaser for valuable consideration, I propose that the indemnity to the ^ 
original owner should assume the form of a compulsory repurchase from such 
purchaser by the office, conducted on the same principles as a compulsory 
purchase of land by a public company. Powers of this kind are familiar to the 
public, and would not create the same alarm as other modes of dealing with 
forgeries, and the purpose for which they would be granted is certainly suffi- 
ciently beneficial to warrant their creation. In cases where the registry office 
was bound to indemnify, it would, of course, be entitled to put in force the 
remedies proposed to be given against the person who acquired an interest by 
the wrongful disposition, and volunteers under him. 

When the interest which imdergoes the wrongful change of ownership involves Effect of laches as 
the right to possession or receipt of rents and profits, the rights, with reference *? possession on 
to an indemnity, both of the original owner and of a purchaser from the wrong- "^ ' *° ^^ ®™' 
frul owner, whose interest is repurchasable by the office, ought to be affected by 
laches with reference to the possession or receipt of rents and profits. It is ■ 
only by means of such laches that a fraud, with reference to the ownership of 
an interest involving the right to possession, could be successfid. 

Although it is necessary to provide for the cases I have just referred to, they Wrongful changes 
would unquestionably be of rare occurrence. The only common change of of ownership en- 
ownership by the operation of law on the happening of events, would be by ^^ Indemnified 
descent ; and it is to be hoped the possibility of frauds on the registry by means would be rare, 
of false evidence, in such cases, would be avoided by a system of real represen- 
tation. With regard to forgeries, most of the precautions which have been 
found successful at the Bank of England might be adopted. As a substitute 
for the identification by a broker, the attestation of instruments by solicitors, 
being Commissioners for administering oaths in Chancery, might be required. 
It might be made incumbent on such solicitors to satisfy themselves by inquiry, 
not only as to the identity, but as to the freedom from personal disability of the 
persons whose signatures they attested. An obstacle to forgery might also be 
created by the issue, after the manner of railway companies, to every person 
acquiring a registered interest in land, of a certificate or document to be pro- 
duced or its loss accounted for, on every subsequent disposition by such person. 
Moreover, the greater notoriety, and greater amount of negotiation and know- 
ledge of the person and character of the vendor, on a sale of land, and the 
examination into the state of the possession, and inquiries of tenants when the 
land is let, would create many impediments to forgery, which do not exist in 
the case of stock. So also would the obligation proposed to be imposed on 
purchasers, of seeing that the actual instrument of transfer to themselves is 
regular and authentic. A purchaser of stock is under no such obligation. 
Attempts at forgery, when made at all, would for many reasons probably be 
directed towards mortgages rather than towards sales or leases. In cases of 
forged mortgages, however, an exact equivalent, as in the case of Government 
stock, could be given to the person injured, without disturbing the transaction 
to the prejudice of any innocent party. As to the probable expense of indem- 
nifications, the experience of the Bank of England might afford some guide, 
though, for the reasons above stated, I think it likely that an estimate, founded 
directly on that experience, would prove far too high. 

Questions concerning voluntary conveyances would probably arise under a Voluntary con- 
registration of titles, with reference to creditors only. Purchasers would be veyances. 
effectually protected against fraud by ascertaining the state of the registered 
ownership, and it could hardly be permitted, when fraud on a purchaser was out 
of the question, that a registered interest in land, created without consideration, 
should, for the purpose of a sale, remain at the disposal of the person who had 
parted with it. 

But it would be sufficient for the purposes of the registry, that the effect of 
want of consideration should be dealt with by a Court of justice. It must 
indeed be observed, that although it would be useful with reference to stamps 
and on other grounds, that money considerations, when existing, should be 
stated in the prescribed forms of instruments employed in the registry office, 
there are many species of valuable consideration which could not be manifested 
by instruments of that description, but depend on extrinsic circumstances with 
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which it is obviously undesirable that the officers of the registry should be 
concerned. Valuable considerations not unfrequently consist of, or arise out of, 
a complicated series of transactions. 

I should not propose that dispositions by aliens, made previously to any pro- 
ceedings on the part of the Crown, should be either void or voidable. The 
effect of such proceedings will be adverted to hereafter. 

I should propose that the changes in the registered ownership requisite for 
undoing the effect of a wrongful change of ownership, should be the province of 
a Court of Equity, acting on the person of the wrongful owner, or by means of 
the Trustee Acts, where the acts necessary to be done by such an owner cannot 
be had. 

The machinery for effecting compulsory sales and purchases, as established 
by the Lands Clauses Consolidation Act ; inclosures, exchanges, and partitions, 
under the General Tnclosure Act, and other similar exceptional changes of 
ownership, would of course require to be adapted to a registration of titles. I 
think the changes of ownership of land, occasioned by attainder or conviction of 
treasons and felonies of various kinds, and the effects of subsequent pardons, 
would also need to be placed on a more uniform and simple footing. The effect 
of attainder could not take relation back to the comrnission of the offence. 
There could be no difficulty in accomplishing any of these objects ; but I think 
it unnecessary to encumber these pages by entering into the details which they 
involve. Nor shall I refer to the peculiar provisions which would be necessary 
with reference to the lands of corporations aggregate or sole, and to dispositions 
by ecclesiastical corporations. 

Another class of exceptional cases, which will not be further referred to, 
would arise from the peculiar tenures of gavelkind, burgage, ancient demesne, 
customary freeholds, and the like. It is not to be supposed that these tenures 
could survive any logical or systematic reform of the law of real property, but 
unless they could be got rid of simultaneously with the introduction of a regis- 
tration of titles, provisions applicable to their peculiar incidents would be needed. 
Means of manifesting the tenure of land upon, or in connexion with, the public 
map, might probably be devised. Copyholds could not of course come within 
the operation of a registration of titles. 

I assume that a registration of titles will be founded on public maps. If the 
connexion between the possession and the documentary title of land be not 
traced back upon a purchase, an actually demonstrative description of the land, 
which maps alone can give, appears to me indispensable. 

Moreover, the transfer of land verbally described upon a register affording 
conclusive evidence of ownership, could not be permitted to be made by any 
fresh verbal description, without evidence that the land comprised in the new 
description also fell within the old. Consequently, in the absence of maps, land 
would probably, except in cases of subdivision of ownership, be transferred, as 
copyholds are now, by unchanging and frequently inapplicable descriptions. 
Upon every subdivision, whether by sale or the creation of a derivative interest 
affecting part only of the land comprised in any verbal description, an identifi- 
cation of parcels to the satisfaction of the registrar would be requisite. The 
description of the whole must be broken up into separate descriptions applicable 
to the land affected and the land remaining unaffected by the disposition. The 
creation of several derivative and sub-derivative interests affecting incommen 
surate portions of the land of any owner would occasion a repetition of this 
process productive of great complication. 

Another consideration of some interest is, that without the aid of maps it 
might be difficult to ascertain with precision whether any given portion of land, 
or to what extent the land of the country generally, had come under the 
operation of the new system of transfer. 

Manors, advowsons, and lay-rectories would, as pointed out by the Regis- 
. tration Commissioners' Report, require, in aid of maps, district-books or 
catalogues, which it seems could be readily compiled. Means of recording the 
partial or total extinguishment of manors and the division or union of livings in 
connexion with such books would be necessary. For the creation of an interest 
in a house or building, or any part thereof, distinct from the ownership of the 
soil, means of identification auxiliary to the map would also be requisite if the 
case were worth providing for. 
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A Land Index, leading directly to the ownership of every given portion of Mr. Mac Donnell. 
land, can be obtained only by means of public maps, and must be framed with 
reference to the numbers on such maps. 

I now proceed to the machinery peculiar to the proposed system of regis- 
tration. 

I shall divide acts directly affecting the ownership of land into four classes. Classification of 

The first of these classes consists of transfers from one person to another of ^^ts affecting 
any subsisting registered interest in land, whether original or derivative. Acts °'^°®''^ ^P ° 
of this class changing the person of the owner but not the subject-matter Class I. Absolute 
of the ownership, I shall call absolute transfers. transfers. 

An absolute transfer by the owner by means of an act inter vivos is the By act inter vivos 
simplest as well as the commonest of all absolute transfers. The execution of a of owner, 
form of act identifying the thing transferred and testifying the object of the 
parties is all that is requisite. 

Absolute transfers by act inter vivos could also be effected by a mortgagee 'Sj s-ct inter vivos 
under a power of sale to be created as hereafter explained, and by a husband of mortgagee wit 

1 ■ c ■> mi n 11 1 • n 1 power 01 sale or 

the wifes term, ihese transfers would operate on the mterests of the mort- of husband as to 

gagor and of the wife, and have the further effect which will be referred to wife's term or 

hereafter of extinguishing the derivative interests of the mortgagee and the mortgage. 

husband. I think it would be proper that the wife's mortgage should be 

capable of being similarly transferred during the coverture, unless indeed it 

were thought preferable to give the husband and wife jointly such a power. 

It is frequently only upon a transfer that the mortgagor can procure money to 

satisfy the mortgage. The transfer, if permitted at all, must be conclusive 

as regards persons subsequently dealing with the mortgage. 

If registered interests constituting real estate should be devisable by wills, By will, 
absolute transfers by will would be founded on the deposit in the registry and 
authentication in manner before adverted to of the testamentary act. 

Descent and escheat for want of heirs (if land be not transmissible to repre- By descent and 
sentatives) and the survivorship of a husband (as to the wife's terms) occasion escheat (if no real 
absolute transfers consequent by operation of law on the happening of events, representation^ 
Absolute transfers on the happening of events also take place by operation of of husband as to 
law on the payment of money under certain Acts of Parliament and in various wife's term. 
other cases. I have already proposed that a classification should be made of 
all ordinary changes of ownership of this kind, that effect should be given to 
changes falling within such classification on the production of a prescribed By evidence of 
amount of evidence, and that the direction of a judge should be requisite to events. 
enable effect to be given to changes of ownership of this kind not falling within ^^ J^^^ge's order 

,1 11 * n i * OD- 6V6IltS. 

the proposed classmcation. 

For the purpose of descents the ownership of land would by the existing law 
of descent sometimes have to be traced back through several owners, but this 
process, which the register would facihtate, will not be confounded with a 
retrospective investigation of title on a sale. 

Absolute transfers of ownership by operation of law are also occasioned by Byjudicialpro- 
a variety of judicial or quasi-judicial proceedings. Representation of deceased feedings. 
persons, bankruptcy, insolvency, foreclosure, office found in the case of an alien, 
and orders under the trustee acts, may give rise to changes of ownership in this 
way. Every transfer of this description would be founded on the act duly 
authenticated of the court or public functionary having jurisdiction. 

Ownership by representation involves many details which would require to Representation. 
be adapted to the machinery of a registration of titles. Executorships limited 
in duration, or as to the property to which they apply, successive probates of 
the same will by several executors, void and voidable probates, the revocation 
of probates, special and limited, and void and voidable administrations, and the 
repeal of administrations, at present give rise to various peculiarities in owner- 
ship by representation. For the purposes of the register it would be requisite 
that the registered owner by representation for the time being should have an 
absolute interest and right of disposition, and that fluctuations in such owner- 
ship should be manifested by absolute transfers on the register, founded on the 
acts of the Court having jurisdiction over the representation. I think it would Specific legatees. 
not be expedient that specific legatees of registered interests in land should be 
admitted on the register otherwise than by a transfer by the executor. 
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Owners by representation should be so described on the register, with a view 
to the application of the rules regulating the transmission of such ownerships. 
It might deserve consideration whether one of several representatives should 
have power to transfer without the concurrence of his fellows. Such a transfer, 
though legally effectual, is not treated as sufficient according to the present 
practice of conveyancers. The death of one of several representatives would 
fall within the same rules as the death of one of several joint tenants. 

Orders annulling bankruptcies, changes of assignees in bankruptcy and 
insolvency, and adjudications in bankruptcy following previous petitions and 
vesting orders in insolvency, would be dealt with on the same principle as the 
analogous fluctuations in ownership by representation already referred to. A 
declaration that the owner was not a trustee would form part of the evidence 
on which absolute transfers to assignees in bankruptcy or insolvency would be 
founded. 

Absolute transfers would also be effected under the proposed system by 
means of judgments obtained in manner already explained for the purpose of 
giving effect to changes of ownership resulting from adverse possession. 

Assignments of terms by the sheriff under elegits and sales under extents 
have not been included in the foregoing enumeration of judicial and quasi- 
judicial absolute transfers, because I have already suggested that a uniform 
mode of proceeding for obtaining the benefit of a judgment should be substi- 
tuted for the present remedies by elegit, extent, and suit in equity. It would 
depend on the form of the substituted proceeding whether the absolute transfer 
on a sale for payment of a judgment debt would be purely judicial or woiild be 
effected by the act of the owner under the direction of a court of justice, and 
on his default or incapacity by order under the trustee acts. 

Absolute transfers consequent on attainders and convictions of felony or 
treason have been omitted from the foregoing enumeration for reasons already 
appearing. 

As a substitute for the limitation to uses in bar of dower, it would be proper 
to permit the introduction into absolute transfers of interests liable to dower of 
words having the effect of excluding the right to dower of women married 
before 1834. 

A subdivision of the ownership of a derivative interest may, of course, in 
general be effected by means of an absolute transfer of part of the land or 
other subject-matter of such interest. I think, however, on the whole, that 
the registered ownership of mortgages should not be capable of subdivision. 
Great inconvenience might result from the multiphcation of incumbrances in 
a manner over which the mortgagor would have no control. Miscellaneous 
rights attached to land would of course accompany the ownership of such land 
however divided. 

Upon the receipt of an instrument of absolute transfer, it wiU be the duty 
of the registrars to give effect to it by the requisite entries in the register 
hereafter to be referred to. The instrument itself would be preserved and 
connected with these entries by proper references, but the manifestation of 
ownership would be the office of the entries and not of the instrument, nor 
would such instruments enter into any certificate or information concerning the 
state of ownership subsequently furnished. Such information would relate to 
the actual ownership manifested by the registry, and not to the manner in 
which it had been brought about. 

I shall hereafter refer to some qualification of this principle which will be 
necessary with reference to mortgages and to some absolute transfers effecting 
subdivisions of miscellaneous rights vested in individuals. 

When an interest in land absolutely transferred is subject to derivative 
interests carved out of it, or being itself a derivative interest, is preceded by 
other derivative interests having priority over it, the transfer must necessarily 
be subject to the qualifications of ownership thus occasioned. But I do not 
think that the instrument of absolute transfer (which is not intended to be the 
means of furnishing information as to the state of ownership), need do more 
than identify the interest transferred. The manifestation of the qualification of 
ownership arising from the existence of other interests would be the province 
of the register and of the certificates of ownership which would be issued by 
the registrars. 
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The foregoing classificatipij pf absolute transfers may be recapitulated as Mr. Mac DonnelU 

follows :- Recapi^ion. 

Act inter vivos of owner, 

„ „ „ mortgagee with power of sale. 

,, „ „ husband as to wife's term or mortgage- 
Will of owner "^ 

Descent >If no real representative. 

Escheat for want of heirs J 
Survivorship of husband as to wife's term. 

Evidence of events occasioning other classified absolute transfers of owner- 
ship by operation of law. 
Judge's orders for giving effect to absolute transfers not within above classifi- 
cation on happening of events. 
Representation. 
Bankruptcy. 
Insolvency. 
Foreclosure. 

Office found in case of alien. 
Order under Trustee Acts. 
Judgment on adverse possession. 

The three following forms of absolute transfers may serve to illustrate the Forms of absolute 
manner in which such instruments might be framed. The particulars which transfers, 
would be inserted by the parties using them are printed in red ink, and those 
which would be added by the officers of the register, in black letter. The 
objects of the latter entries will become more apparent hereafter. 

The first form applies to the transfer by act inter vivos of the fee-simple of Nature of transfers 
land. The second represents the transfer by bankruptcy of a lease of land, represented by 
and refers to the record in the register office of the bankruptcy proceedings on °^^^' 
which it is founded. The third form represents the transfer by a husband of 
his estate by marital right, including curtesy. The reasons for distinguishing 
the moiety of land dealt with as moiety No. 1., will become apparent hereafter 
when the subject of indexes is referred to. 

The circumstance that the transfer is made by the owner, forms one of the 
particulars inserted in the first and third forms, because such transfers might 
also be made by mortgagees with powers of sale, and the bankruptcy is stated 
to be that of the owner in the second form, because the transfer thereby made 
might also have been consequent on the bankruptcy of the husband of a female 
owner. 

There would be a considerable difference, hereafter to be adverted to, between 
the mode of entering and dealing with an absolute transfer of a derivative 
interest as .to ajl and as to part only of the subject-matter comprised in it. The 
second and third forms are instances of these two classes ; and in imitation of 
a practice at the Bank of England, for the purpose of marking the distinction, 
the word all in the second form, and the word part, in the third, are printed in 
capitals. The second transfer, embracing all the land comprised in a lease, 
contains no schedule, because the lease itself would best afford information as 
to the subject-matter affected by such a transfer. 

Absolute transfers of the other classes included in the foregoing recapitula- 
tion would be framed on the same principles, and differ but slightly in form 
from these specimens. 

ABSOLUTE TRANSFER of mil day of April, I860. No. 219. 
From account of 1858, No. 29, to account of 1880, No. 764. 

ABSOLUTE TRANSFER of fee-simple of land by owner. 

Transferror - ./'John Bryan, of Cheapside, in the city of Lon- 

\ don, Bookseller. 
Transferree - . f Lucy Monckhouse, of Go sport, in the county of 

1_ Hants, Spinster. 
Consideration in money, 4,000/. 

Date of transfer, 4th day of April i860. 

Ff 3 
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Mr. Mac Donnell. Signature of transferror 



Witnesses to signature 
of transferror - 



Signature of transferree 



John Bryan. 
Andrew Brereton, of Lmcoln's Inn, in the county 
of Middlesex, Gentleman, a Commissioner for 
"> administering Oaths in Chancery. 
I Henry Bailey, of Hampstead, in the county ot 
L Middlesex, clerk to Mr. Brereton 
Lucy Monckhouse. 
Witnesses to signature/ Henry Fleming, of &c., a Cx)mmissioner for ad- 
of transferree - i ministering Oaths in Chancery. 

L Charles Higham, of, &c. 

SCHEDULE OF LAND TRANSFEEEED. 



County. 


No. of 

Sheet of 

Map. 


No. on 
Map. 


Description. 


Entirety 

or Undivided 

Share trans- 

feri'ed. 


County. 


No. of 

Sheet of 

Map. 


No. on 
Map. 


Description. 


Entirety 
or Undivided 
Share trans- 
ferred. 


Hani^ 


24 


1442 


Field 


Entirety. 


Hants 


24 


1564 


Field 


Entirety. 


1-1 




1443 


,j - - 


»» 


jj 


„ 


1565 


Cottage and garden 


>i 


,^ 




1444 


House and offices 


„ 




25 


329 


Field 








1477 


Field 


Moiety, No. 1. 


3» 


'5 


330 


Field 


?» 


„ 




1480 


,. - - 














,, 




1562 


„ 


Kntirety. 












" 




1563 


■' 


)* 













ABSOLUTE TRANSFER of lOtli day of February, 1885, No. 397. 

ABSOLUTE TRANSFER of Lease* of Land for years, of 21st day of 
April I860, No. 172, affecting fee-simple of land as to ALL, by bankruptcy 
of owner. 

Bankrupt - Thomas Harrington, of, &c. 

Assignees in bank- / J^^n Dickson, of, &c.. Official Assignee, am^^ 

ru|tcy, transferrees 1 ^^m^^ Herbert' «f' f C".' ^"^ Matthew Sebright 
^ -^ L of» &c.. Creditors Assignees. 

See entry of bankruptcy and assigneeship in Record of proceedings in 
bankruptcy affecting the Ownership of Land, 1st day of February, 1865, 
No. 11. 

Date of transfer, 3rd day of February 18 65. 

Signature of Official Assignee - - John Dickson. 

Witnesses to signature / George Lovett, of, &c. a Commissioner, &e. 
of Official Assignee -\ Alfred Batty, of, &c. 
Signature of Creditors' Assignee - - James Herbert. 
Witnesses to signature f George Lovett, of, &c., 
of James Herbert -\ Alfred Batty, of, &c. 
Signature of Creditors' Assignee - - Matthew Sebright. 

Witnesses to signature / Arthur Dimcan, of, &c., a Commissioner, &c. 
of Matthew Sebright |_ Philip Wilder, of, &c. 



ABSOLUTE TRANSFER of Srd day of July, 1871, No. 927. 

ABSOLUTE TRANSFER of Estate by marital right, including curtesy, 
affecting fee-simple of land under creationf of 29thday of June 18 69, No. 29, 
as to PART by owner. 

Transferror - Thomas Watson, of, &c. 

Transferree - - Philip Anderson, of, &c. 

Consideration in money, 150^. 

Date of transfer, 1st day of July 18 71. 

Signature of transferror -Thomas Watson. 

Witnesses to signature /George Abbot, of, &c., a Commissioner, &c. 
of transferror \ William White, of, &c. 

Signature of transferree - - Phihp Anderson. 

Witnesses to signature /George Abbott, of, &c., a Commissioner, &c. 
of transferree. L William White, of, &c. 

♦ See the lease itself, post, p. 19. 

f See the creation of this estate, post, p. 21. 
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County. 



No. of 
Sheet of 



i-LiBts 



24 



No. on 
Map. 



1477 
1480 
1365 



Description. 



Entirety 
or Undivided 
Sliixre trans- 
ferred. 



I 
Field - - I Moiety, No. 1. 

)) * ~ " 

Cottage andgarden Entirety. 



County. 



No. of 

Sheet of 

Map, 



No. on 
Map. 



Description. 



Entirety 
or Undivided 
Share trans- 
ferred. 



Mr. Mac Donnell. 



VIZ. 



Class II. Creation 
of derivative inte- 
rests. 



within prescribed 
forms of instru- 
ments. 



I now come to the second class of acts affecting the ownership of land, 
the creation of derivative interests. 

It has been observed that all changes in the registered ownership of land ■ -h t f 

must, so far as the functions of the registry are concerned, be effected by means ^eriv^tive interests 
of prescribed forms of instruments. There is, however, an infinite variety of are incapable of 
incidents attaching to derivative interests which it would be impossible to bring being brought 
within any such system of forms. It will be sufficient to refer to the provisions 
in leases concerning the course of husbandry, the extent and description of 
buildings to be erected, anfi the mode of working mines, and to the provisions 
in mortgages for the reduction of the rate of interest in various events, for 
repairs and insurance, the application of the monies thereby arising, and the 
qualifications of such provisions often consequent on obligations subsisting 
towards the landlord or towards previous mortgagees. 

It is the province of the register to afford a complete definition of every Register must 
subsisting derivative interest, and for this purpose a manifestation of all the manifest all the 
incidents attaching to it is essential. The further functions of the registry, rivative "interest, 
however, with reference to a derivative interest, are confined to recording its 
ovmership, the dispositions made in exercise of any powers of disposition Further functions 
accompanying or overriding it, the modifications undergone by it under the class of the registry. 
of acts next to be referred to, the sub-derivative interests carved out of it, its 
priority or subsequence with reference to other derivative interests, and 
ultimately its extinguishment. For these purposes the particulars material to be Particulars neces- 
manifested with reference to a derivative interest on its creation, are confined to sary thereto, 
the nature of the interest as regards duration and subject-matter under the 
classification already stated, the land affected by it, the names of the persons 
creating the interest, and in whose favour it is created, and the powers of dispo- 
sition distinct from actual ownership, which accompany or override it. Such 
powers of disposition would exist only in the case of an estate by marital right 
where they attach by operation of law, and of a mortgage in which they are 
created under the contract between the parties 

I propose that derivative interests be created by means of prescribed forms Derivative inte- 
embodying the foregoing particulars, together with some others material with y®®*f ^'^ ^® created 
reference to stamps, or on other collateral grounds, and that incidents not -^ foregolnff° ^" 
falling within these forms may be attached to derivative interests by means of particulars, 
provisions superadded at the discretion of the parties. It would not be the Other incidents to 
province of the registrars to examine or notice these provisions, nor could such be attached thereto 

provisions be the foundation of any changes of ownership, except changes of ^7 Special Provi- 
^ ,. n 111 1" ' i/>'j.* Tj'* L^ sions not to be no- 

ownership enforceable by proceedings in a court or justice. Provisions thus ^igg^ j^ registrar. 

superadded to an instrument creating a derivative interest I will call Special 
Provisions. Derivative interests arising by operation of law could not, of course, 
be the subject of such provisions. 

The working of this plan may be illustrated by referring to a few common Working of Special 
cases. Covenants between landlord and tenant, and mortgagor and mort- Provisions, 
gagee, by way of special provision, would create the same relative obligations, 
enforceable in a court of justice, as covenants in leases and mortgages 
do now. Provisoes for re-entry by a landlord for breach of covenant, assign- 
ment without licence, or non-payment of rent would enable the landlord to 
determine the tenancy by an action, but the functions of the registrar would be 
confined to giving effect to the judgment obtained in such an action. The 
practical operation of a proviso for re-entry under the present law is precisely 
similar. If the tenant does not voluntarily submit, an ejectment inust be 
resorted to. A voluntary surrender by a tenant having no defence to the action 
would be as practicable under the proposed as under the present system. 
Covenants for renewal and the stipulations sometimes inserted in leases, enabling 
the lessee to purchase the lessor's estate would be enforceable in equity at the 
proper time, and would meanwhile attach to the land as incidents to the 

Ff4 
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Mortgage powers 
of leasing. 



Trusts not to be 
created by special 
provisions. 



subsisting derivative interest, but would not be the foundation of any act of 
the registrar. A mortgagee Avith power of sale, which, as already mentioned, 
would be given by the prescribed form, and therefore come within the cognizance 
of the registrar, could sell and transfer by means of the register at any time 
after the day of redemption, and special provisions requiring previous notice to 
be given to the mortgagor, or otherwise restricting the power of sale, would not 
be noticed by the registrar. The mortgagor would have his remedy against the 
mortgagee for disregarding such provisions, but the sale would not be prejudiced. 
This is precisely the state of things sought to be established at present by 
every well-drawn mortgage. 

I will not carry these illustrations further, but a more detailed examination 
would clearly show how readily all that concerns the functions of the registry 
office, with reference to a derivative interest, may be reduced to a few simple 
heads, and how clear and capable of being permanently maintained, is the 
distinction between these particulars and the other incidents of the estate. 

The creation of powers of leasing upon a mortgage, which is often convenient 
to the parties, is usually accompanied by restrictions from which mortgage 
powers of sale are carefully exempted. With a view to these restrictions, which 
could not be dealt with by the registrar, I propose to provide for the creation 
of mortgage powers of leasing by means of expedients which will be explained 
hereafter in connexion with the subject of powers of leasing for the purposes of 
settlements. 

It might be proper to provide that special provisions should not be efficacious 
for the creation of any trust or obligation in favour of third parties. 

I think the principle involved in the employment of special provisions would 
affiard peculiar facilities for engrafting on a registration of titles, at its 
introduction, derivative interests created under the present system of con- 
X ,. .■ c veyancing. Leases for long terms and other existing derivative interests must 
principle of special continue material to the ownership of land for a very considerable time. The 
form of the instruments creating many of these interests would present many 
obstacles to their direct incorporation into a register of titles, but there would 
be less difficulty in bringing them into a relation to the register analogous to 
that in which I have proposed that special provisions shall be placed. 

Many of the interests in land derivative in respect of the subject-matter 
which I have classed under the head of Miscellaneous Rights would require for 
their definition verbal descriptions of some length and complexity. Wayleaves 
and licences connected with the working of mines may be mentioned as 
instances. I should propose with regard to miscellaneous rights that the 
description of the subject-matter should form part of the special provisions of 
the instrument creating them, and that the registrar should not know or classify 
such subject-matter further than as coming under the head of miscellaneous 
rights. 

The description of the subject-matter of other classes of interests derivative 
in respect of the subject-matter would be simple. The amount of a rent and 
the species of minerals included in a grant of minerals could be readily specified 
within the limits of a printed form. 

For the purpose of giving effect to instruments creating derivative interests, 
it would be the duty of the registrar to ascertain the regularity of such instru- 
ments with reference to the duration of the interest created, and, so far as 
lay within his cognizance, the subject-matter of such interest. Subject to the 
provisions, already suggested with reference to wrongful changes of ownership, 
the admission to the register of an interest derived out of the fee would be 
conclusive as to its validity. But the sufficiency of a sub-derivative interest 
might in part depend on the special provisions manifesting or controlling the 
incidents or power of disposition, or in the case of miscellaneous rights the 
subject-matter of the interest from which it was derived, and to this extent 
persons dealing with sub-derivative interests would have to inquire for them- 
selves, and be exposed to proceedings in a court of justice for correcting any 
irregularity in the creation of such interests. 

Derivative interests are often created by the owner of an estate with the 
concurrence of owners of derivative interests aheady carved out of it, which are 
thus postponed to the interest newly created. I should propose that interests 
should continue capable of being thus created, and that such an interest should 
be treated by the registrars as derived out of the first-mentioned estate, and 
as having priority over the derivative interests whose owners concur in its 
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Description of 
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creation. This priority, however, could not be permitted to prejudice existing -^J^/"- -^^«c Donnell. 
sub- derivative interests Avithout the concurrence of their owners. Nor could ' 

it be permitted, without contiision, that the owner of the first of two subsisting 
derivative interests should, without the concurrence of the owner of the second, 
give priority to the third interest newly created, and yet retain priority over the 
second interest, which must itself remain prior to the third. 

Sub-derivative interests could not be created in mortgages hy act of the Sub-derivaiive 
parties unless a mortgage of a mortgage were permitted ; but such a transaction interests not to 
might probably be left to be effected, in the few cases in which it is resorted to, u^g^f Les ^^ 
by an absolute transfer on the register accompanied by an agreement in pais 
establishing a right to redeem, to which effect could be given in equity. 

I propose that derivative interests may be created by leases, grants, and Creation of deri- 
mortgages. ^^*^^« intei^^ts. 

I use the word Lease in its popular, and not its technical sense, to signify a By leases. 
derivative interest involving the relationship of landlord and tenant; and I 
propose that that relationship shall be taken to exist when, on the creation of 
an interest for life or years, either in land or any other subject-matter capable 
of disposition on the register, any rent or royalty in money or kind shall be 
reserved or made payable. 

Grants would apply to the creation of any interest in fee, in mines, rents, or By grants, 
miscellaneous rights, and to the creation, where no rent or royalty is reserved, 
of interests for life or years in any subject-matter capable of disposition on the 
register. The disposition of a presentation by the owner of an advowson would 
also be effected by grant. 

The sense in which the word IMortgage is used can be best explained by By mortgages, 
referring to the observations as to this species of derivative interest contained 
in a former page. Forms of mortgages applicable to loans of stock could be 
employed when required. Bankers' mortgages would be in the form of a 
mortgage for the whole amount recoverable, with a special provision explanatory 
of the actual character of the transaction. 

If land is to continue to be directly disposed of by devise, the creation by Creation of deri- 
will of derivative interests must be permitted to be effected by means of '^^jj^e interests by 
appropriate forms of testamentary disposition. For the purpose of enabling 
pecuniary charges on land constituting registered interests to be given by will, 
I shall include a mortgage amongst the interests capable of being thus created- 

The creation of derivative interests by operation of law may be occasioned Creation of deri- 
by marriage. IMarriage alone will entitle a husband to a derivative interest in vative interests by 
every registered interest in land of the wife. Marriage followed by certain °P^'^'^*'°'^ °^ ^^y* 
other events will entitle the husband to a derivative interest more extensive ^-^^^^^ ^ marital 
than is conferred by marriage alone in the fee-simple estates of the wife, Qy^^gg^ 
involving a life interest by curtesy in the event of his surviving her. Lastly, Expectancy of 
marriage before 1834, coupled with the acquisition by the husband of a dower. 
registered interest liable to dower, will, in the absence of any circumstance 
barring the right, entitle the wife to the indefeasible expectancy of dower, which 
I have classed amongst derivative interests. 

It would not be consistent with a registration of titles that derivative interests Derivative inte- 
should be created by implication. Thus an alienation of a piece of land rests not to be 
surrormded by other land of the aliening party would not itself subject such created by impli- 
other land to a right of way to the prejudice of purchasers, though it might entitle ^^ ^°^' 
the alienee as against the alienor to compel in equity the grant of such a right. 

On the same principle, the burden imposed by a mortgage upon an interest Application of this 
in land could not be increased by any distinct mortgage of other land or principle to mort- 
property made by the same mortgagor to the same mortgagee. A personal ^^f^^ °h*^^t^ 
equity might indeed prevent the redemption by the original mortgagor of one same^moHga^or to 
such 'mortgage without the other, but a purchaser could not be affected by the same mort- 
circumstances in nowise connected with the registered OA^Tiership of the land g^gee. 
included in his purchase. 

Acts creating derivative interests may be done by the owners of the interests Derivative inte- 
out of which they spring, by a husband in exercise of his powers of disposition rests maybe created 
over the wife's terms, and by the Lord Chancellor or Court of Chancery under bandl out 'of wife's 
the Trustee Acts. Leases of the lands of lunatics and infants might probably terms, and under 
be most conveniently effected in this way. the Trustee Acts. 

The instrument creating a derivative interest should contain a reference to Instrument creat- 
subsisting interests derived out of the same estate affecting all or part of the i^g a derivative 

Q a- interest to refer to 
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land or subject-matter affected by the interest created. When, however, the 
owner of a subsisting derivative interest concurred in the creation of the new 
derivative interest, the reference would not embrace the interest thus postponed 
unless there existed sub-derivative interests carved out of it which were not 
affected by the postponement. In such cases it could be referred to with an 
entry denoting its qualified postponement. In the case of a sub- derivative 
interest, the references would be confined to other interests derived out of the 
same estate. 

Instruments creating derivative interests would, as defining such interests, 
continue to be material to the actual state of ownership of land until the 
extinguishment of the interest created. In this respect they would differ from 
absolute transfers ; which would have effect given to them by entries on the 
register, and would not usually themselves form part of any information subse- 
quently furnished concerning the state of ownership. But I have already 
observed that some qualification of this rule as to absolute transfer would be 
necessary with reference to mortgages, and to some absolute transfers effecting 
subdivisions of miscellaneous rights vested in individuals. 

It is always convenient to the transferree of a mortgage that an acknowledg- 
ment by the mortgagor of the amount of principal and interest due at the 
time of the transfer should form part of the transaction, and I should propose 
that entries of these amounts be admitted into absolute transfers of mortgages, 
and that the mortgagor may be a party to a transfer containing such entries. 
Absolute transfers containing acknowledgments of this description must of 
course be connected with the mortgage by proper references ; and for the 
purpose of giving to the mortgagee the benefit of such acknowledgments, but 
not in any other respect, such transfers would continue to be material until the 
extinguishment of the mortgage. 

It has been stated that the description of the subject-matter of miscellaneous 
rights must form part of the special provisions of the instrument creating them, 
and would be frequently of some length and complexity. A subdivision of a 
derivative interest consisting of miscellaneous rights might be occasioned by an 
absolute transfer of all the rights affecting part of the land, or of part of the 
rights, whether as affecting all or part of the land. The former case would 
involve no peculiarity, but in the latter, which would probably be of rare 
occurrence, a verbal description of the rights transferred would be requisite, 
and this description would be thenceforth material, as well with reference to the 
rights remaining vested in the transferror as to the rights transferred. The 
case is exactly similar to that which would arise with reference to the land 
itself upon the alienation of part of the land of any owner under a system of 
registration not founded upon maps, and which was proposed to be provided 
for by Mr. Duval, by the entry in connexion with the land remaining undis- 
posed of, of specifications of that which had been alienated. 

I think it would be necessary, that on the absolute transfer of part only of 
the miscellaneous rights constituting a derivative interest (whether in respect of 
all or part of the land affected by such interest), it should be permitted, with a 
view to the verbal description of the rights transferred, that special provisions 
should be added to the instrument of absolute transfer. Instruments to which 
special provisions were thus added, would, unlike other absolute transfers, 
continue to be themselves material to the state of ownership of the land (as 
well with reference to the interest remaining vested in the transferror as to the 
interest transferred), until the determination of the derivative interest sub- 
divided or of the subdivision of ownership effected by the transfer. Each 
distinct portion of the interest subdivided by means of such a transfer would in 
the meantime possess a separate character depending on the special provisions 
of that instrument, with which it must of course be connected on the register 
by appropriate references. 

A subdivision of leasehold property is usually accompanied by provisions for 
the apportionment of the rent and concerning the observance by the respective 
parties of the covenants of the lease. Cross powers of distress and other 
expedients are frequently resorted to for securing these objects. But it might 
probably be unnecessary to establish any exceptional provisions concerning 
absolute transfers effecting such subdivisions, because the mutual rights thus 
created would in fact constitute sub-dei'ivative interests, and could assume that 
form on the register. 
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The foregoing classification of acts creating derivative interests may be ^^- ^"■'' i^onnell. 
recapitulated as follows :— Eecapit'^iou. 

Lease by owner. 

„ husband as to wife's term. 
„ order under Trustee Acts. 
Grant by owner's act inter vivos. 

„ owner's will (if no real representative). 
„ husband as to wife's term. 
,, order under Trustee Acts. 
Mortgage by owner's act inter vivos. 

„ owner's will (if no real representative). 

„ husband as to wife's term. 

„ order under Trustee Acts. 

Evidence of marriage (estate by marital right). 

„ marriage and further events (estate by marital right including 

curtesy). 
,, marriage before 1834, and acquisition by husband, of registered 

interest liable to dower (expectancy of dower). 
The following forms of acts creating derivative interests represent a lease Forms of acts 
and mortgage by the owner of the fee, the creation of an estate by marital creating denva- 
right, including curtesy and the grant by the owner of that estate of a rent for 
his own life, out of part of the land to which he has thus become entitled. 
They apply to the same land, or portions of it, affected by the absolute 
transfers already set forth, and are intended, together with these transfers and 
some forms of acts hereafter exhibited, to represent the working, under the 
proposed system, of a connected series of dealings with the same estate. 

The special provisions are such as would be employed in the commonest Special provi- 
cases. Some of them which appear most useful for the purpose of illustration ^'°°^" 
are printed in full, of others the heads only are given in the positions which 
they would occupy in extenso in practice. These heads are printed in italics. 

1 have thought it convenient that the particulars material with reference to 
stamps should be embodied as far as possible in the printed forms. 

The introduction into the form of a mortgage of a day of redemption is Form of mortgage, 
intended to render unnecessary the present provisoes for redemption and for 
quiet enjoyment until default. With a view to enable special provisions to be 
dispensed with altogether in the simplest transactions, it might perhaps be 
useful that the object of the covenant for payment should be attainable by the 
use of prescribed forms of mortgages imposing on the mortgagor an obligation 
by specialty for payment of the debt. 

The creation of the estate by marital right of course refers to the record in 
the register office of the evidence on which it proceeds. 

The use to be made of the spaces left in the schedule for entries of the 
extinguishment of prior derivative interests will be explained hereafter. 

The distinctions between instruments creating sub-derivative interests 
affecting all or part only of the subject-matter of a derivative interest 
would be similar in principle to those already adverted to with reference to 
absolute transfers of all or part only of the subject-matter of a derivative 
interest. 

CREATION of derivative interest, 21::i; day of Apr;:l 186C, No 172. 

LEASE of land for years affecting fee-simple of land by owner. 
Lessor - Lucy Monckhouse, of &c. 

Lessee - Thomas Harrington, of &c. 

Term, 21 years from 25th day of March I860. 
Fine or premium, none. 
Yearly rent, \5i)l. 

Date of lease, 20th day of April I860. 
Signature of lessor - Lucy Monckhouse, 

f Henry Fleming, of &c., a Commissioner for 
Witnesses to signature I admimsterin| Oaths in Chancery. 

0^1^^^°^' - - [Charles Higham, of &c. 
Signature of lessee - Thomas Harrington. 
Witnesse'S to signa1;ure f George Morley, of &c., a Commissioner, &c. 

of lessee - - [_ Charles Delille, of &c. 

(jg.2 .._ , 
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SPECIAL PROVISIONS. 

L Thomas Harrington hereby for himself, his heirs, executors, and administrators, covenants 
with Lucy Monckhouse, her heirs and assigns, tliat tlie said Thomas Harrington, his executors, 
administrators, or assigns, will at all times during the term hereby created pay, -without any 
deduction, to the said Lucy Monckhouse, her heirs or assigns, the above-mentioned yearly rent 
by equal half-yearly payments, on the 29th day of September and the 2oth day of March in every 
year. 

2. Covenant hy lessee to pa;j taxes and to pay a penal rent for ploughing pasture and misusing 
arable land. 

3. Covenant by lessee that lessor shall have ingress to sport and to fell timber, work mines, 
take away trees and produce of mines, S)-c. 

4. Covenant hy lessee to repair buildings and yield up in good condition. 

5. Covenants by lessee as to management of land and course of husbandry. 

6. It is hereby provided that in case any rent hereby covenanted to be paid, or any part 
thereof, shall be unpaid for thirty daj^s next after any day whereon the same is hereby covenanted 
to be paid (the same being lawfully demanded during, or at any time after, such thirty days, and 
not paid on such demand) or in case breach shall be made in any of the covenants in these 
presents contained, and on the part of the said Thomas Harrington, his executors, administrators, 
or assigns, to be observed or performed, it shall be lawful for the said Lucy Monckhouse, her 
heirs or assigns, into and upon the premises comprised in this lease to re-enter and the same to 
have again, as in her or their former estate, and from thenceforth the term hereby granted shall 
absolutely cease. 

7. Covenant by lessor to find materials for repairs, and to rebuild in case of fire. 

CREATION of derivative interest, 12t}l day of May I860, No. 174 
MORTGAGE with power of sale of fee-simple of land by onnev 
Mortgagor - - Lucy Monckhouse, of &c. 
Mortgagee - Richard Mansell, of &c. 

Principal money secured, 2,500/. 
Rate of interest, four per cent. 
Day of redemption, 11th day of November 18 60. 

Half-yearly days of payment of interest until actual redemption, 11th 
day of November and 1 1th day of May. 
Date of mortgage, 11th daj^ of May 18 60. 
Signature of mortgagor - Lucy Monckhouse. 

Witnesses to sio-natnrp f^^eorge Smith, of &c., a Commissioner for n,!- 
x^ . ^ < mimstermg Oaths m Chancery, 

ol mortgagor - | ^^^^^^^ wAoXh, of &c 

Signature of mortgagee - Richard Mfui^ell. 

Witnesses to signature f Edward Freeman, of &c., a Commissioner, &c 
of mortgagee - -\ John Walker, of &c. 
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SPECIAL PROVISIONS. 

1. Lucy Monckhouse hereby, for herself, her heirs, executors, and administrators, covenants 
with Richard Mansell, his executors, administrators, and assigns, that the said Lucy Monckhouse, 
her heirs, executors, administrators, or assigns, will on the 11th day of November 1860, pay, without 
any deduction, to the said Richard Mansell, his executors, administrators, or assigns, the sum of 
2,500/. of lawful British money, with interest thereon at the rate of four per cent, per annum 
from the day of the date of these presents. And further, that in case the said sum of 2,500/. 
shall not be paid on the said 11th day of November 1860 the said Lucy Monckhouse, her heirs, 
executors, administrators, or assigns, will thenceforth so long as the said sum of 2,500/., or any 
part thereof, shall remain owing on the security of these presents, pay, without any deduction, 
except income tax, to the said Richard Mansell, his executors, administrators, or assign.?, interest 
at the rate of four per cent, per annum on the said sum of 2,500/., or on so much thereof as shall 
for the time being remain owing, by equal half-yearly payments on the 11th day of November 
and the 11th day of May in every year. 

2. In case, and so often as during the continuance of this security, the said Lucy Monckhouse, 
her executors, administrators, or assigns, shall pay to the said Richard Mansell, his executors, 
administrators, or assigns, half a year's interest for the said sum of 2,500/., or so much thereof as 
shall remain owing, after the rate of three and a half per cent, per annum, on the 1 1th day of 
November and the lllh day of Jlay, or within the space of thirty days next after each of the said 
days respectively, the said Richard Mansell, his executcrs, administrators, or assigns, shall accept 
interest for the said sum of 2,500/., or such part thereof as shall remain owing, after the rate of 
three and a half per cent, per annum for every half year for which such interest shall be paid 
at or within the time aforesaid ; but the acceptance of interest at a less rate than four per cent, 
per annum for any half year or half years for which the interest shall not be paid till after the 
expiration of such thirty days as aforesaid, shall not be a waiver of the riglit to require payment 
of interest at the rate of four per cent, per annum for any subsequent half year or half years 
for which the interest shall not be paid before the expiration of such thirty days as aforesaid. 

3. Richard Mansell hereby, for himself, his heirs, executors, and administrators, covenants 
with Lucy Monckhouse, her heirs and assigns, that the power of sale created by this security 
shall not be exercised unless and until the said Richard Mansell, lus executors, administrators, or 
assigns, shall have given to, or left at, the usual or last known place of abode in England of the 
said Luey Monckhouse, her heirs or assigns, or some or one of them, a notice in writing of the 
intention of the person or persons giving or leaving such notice to exercise the said power of sale, 
unless all monies to be owing on the security of these presents shall be paid off at, or previously 
to, the expiration of six calendar months from the time wlien such notice shall have been given or 
left, and unless and until default shall have been made in payment of such monies, or some part 
thereof, for such six calendar months as aforesaid. 

CREATION of derivative interest, 29tll day of June 1869, No. 29. 
CREATION of Estate by marital right, including curtesy, affecting fee- 
simple of land. 

Owner from whose marriage / Lucy Watson of &c., wife of Thomas 
estate by marital right arises ] Watson, of &c., formerly Lucy Monck- 
■^ L house, spmster. 

Person acquiring estate byl mi -.i; , p o 

marital right _ - "^ j" -Phomas Watson, of &c. 

See Entry of evidence in Record of evidence of events affecting the 
ownership of land, 17t]l day of June, 1839, No. 16. 
Date of instrument, 27th dav of June 1869- 
Signature of person acquiring! ^j^^^^^^^ ^^^^^^^_ 
estate by marital right -j 

r Edward Whitehouse, of &c., a Commissioner. 
Witnesses to signature < &c. 

[^ William Redmond, of &c. 

SCHEDULE. 
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CREATION of derivative interest, iOtll day of November, 1871, 

No. 314. 

GRANT of Rent for life out of Estate by marital right, including curtesy, 
affecting fee-simple of land, under creation of ii9thday of June 1869, No. 29, 
as to PART. 

Grantor - - Thomas Watson, of &c. 

Grantee - - Henry Reed, of &c. 

Amount of yearly rent, 20/. 

Half-yearly days of payment of rent during its continuance, 3rd day of 

May and 3rd day of November. 
Life for which rent is granted, Thomas Watson the grantor. 
Consideration in money, 200/. 
Date of grant, 3rd day of November 18 71. 
Signature of grantor Thomas Watsou. 

Witnesses to signature f George Wilkinson, of &c., a Commissioner, &c. 
of grantor - - l Edward Ward, of &c. 
Signature of grantee - Henry Reed. 

Witnesses to signature f George Wilkinson, of &c., a Commissioner, &c. 
of grantee - -\ Edward Ward, of &c. 



SCHEDULE. 
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Class in. Modi- 
fications of deri- 
vative interests. 



In particulars em- 
bodied in pre- 
scribed forms or 
by special pro- 
visions. 



Renewal of lease. 



SPECIAL PROVISIONS. 

1. Covenant by Thomas Watson for payment of the yearly rent granted. 

2. And it is hereby declared, that in case the .said yearly rent of 20Z. hereby granted, or any 
part thereof, shall at any time or times be in arrear and unpaid by the space of forty days next 
after any of the days appointed for the payment thereof, then and so often it shall be lawful for 
the said Henry Reed and his assigns to enter into and upon, and to hold the hereditaments hereby 
affected with the payment of the said rent, or any part thereof, and to receive and take the rents 
and profits thereof to his and their own use, until he and they shall therewith and thereby, or 
otherwise, be fully paid and satisfied the said yearly rent of 20Z., and the arrears thereof, due at 
the time of such entry, or afterwards to become due during his or their being in possession of the 
said premises, together with all costs, charges, and expenses which he or they shall sustain by 
reason of the nonpayment thereof. 

The third class of acts affecting the ownership of land consists of modifica- 
tions of derivative interests. The necessit}^ of enabling subsisting derivative 
interests to be modified as between the owners of such interests and of the 
interests out of which they are derived is sufficiently obvious. Such modifica- 
tions are practically very frequent with reference to mortgages, and not uncom- 
mon with reference to leases. 

A modification may affect the derivative interest in particulars material to 
be known to the registrars, or in particulars which are properly the subject 
of special provisions. Modifications of the former kind, which would be few 
in number, would require to be effected by appropriate prescribed forms of 
instruments to which of course special provisions could be added when it was 
desired at the same time to effect modifications of the second description. In- 
struments for effecting modificaticns of the latter kind only would be confined 
to a reference to the interest intended to be modified and the application to such 
interest of the special provisions for effecting the intended modifications. 

It would be convenient in many cases that the renewal of a lease, especially 
if compulsory, should assume the form of an extension of the subsisting interest 
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rather than the creation of a new one. I should propose that such an act -^^- ^^^ Donnell. 

should constitute a species of modification of a derivative interest, for which, 

of course, a prescribed form of instrument would be necessary. The doctrine 

of implied surrender and the statutory provisions with reference to the renewal 

of leases during the existence of underleases, Avhich are not well adapted to a 

registration of titles, would thus be got rid of. The provisions of the lease 

would continue in force subject to any modifications accompanying or caused 

by the renewal. Sub-derivative interests would remain undisturbed, and so 

far as their nature required would attach to the enlarged interest arising from 

the renewal. It would of course be practicable, where circumstances made it 

more desirable, to extinguish an existing lease and create a new one. 

Modifications of mortgages by means of prescribed forms of instruments Further charges 
would be requisite for the purpose of further charges, of giving powers of sale, g^fincl^o^ oT ^°^ 
and of extinguishing any such powers already given by the mortgage. It mortgage powers 
would often be more convenient to increase the sum secured by a subsisting of sale, 
mortgage than to put upon the register a fresh independent mortgage to an 
existing mortgagee. Forms of instruments enabling more than one of these 
objects to be effected at the same time would of course be requisite. 

Other modifications by the act of the parties would be confined to particulars Modifications by 
which would be the subject of special provisions. Any incident which might special provisions, 
have been attached to a derivative interest by this means on its creation could 
be attached to it by an instrument of modification. 

When etfect has been given on the register to the derivative interest, founded Curtesy. 
on marriage only, of a husband in his wife's estate in fee, the occurrence of 
such further events as entitle the husband to an estate by curtesy will enable 
eflPect to be given as a modification by operation of law to this enlargement of 
the husband's derivative interest. 

A renewal of a lease, or any other modification, might, under proper circum- Modifications may 
stances, be effected by means of the Trustee Acts. Trustee Acts. 

The modification of a derivative interest would be subject as regards priority Priority of modi- 
to other subsisting derivative interests and modifications, and should contain a fications. 
specification of any such interests or modifications, which, as regards priority, 
intervene between the modification and the interest to which it relates. The 
owners of derivative interests could of course join in a modification for the pur- 
pose of waiving their priority, and upon the compulsory renewal of a lease they 
might be compellable to do so. 

Sub-derivative interests would not be bound by modifications restricting the Effect as to sub- 
interests out of which they are derived except by the concurrence of the persons derivative inte- 
entitled to them. 

A modification may have reference to part only of the land or other subject- 
matter of the interest modified. 

Modifications of derivative interests would be connected with the instruments 
by which such interests were created, and would continue to be material to 
the actual state of ownership of the land until the extinguishment of such 
interests. 

The foregoing classification of modifications of derivative interests may be Recapitulation, 
recapitulated as follows : — 

Renewal of lease 1 -d /• • i. i. r 

-p, , 1 Dj owners ot niterests at- 

^^ • r i? 1 i i. V fected, by husband as to 

Concession of power of sale to mortgagee y wife's term, and by orders 
Extmction of mortgagee s power of sale ^^^^^^ ^^^ ^^^^^^^ ;^^^^_ 

Modification by special provision J 

Evidence of events enlarging estate by marital right by entitling husband 
to curtesy. 

For the purpose of illustration, the form of a further charge upon the Form of modi- 
mortgage exhibited in a former page is here set forth. The further charge is fications. 
accompanied by special provisions embodying some stipulations common on 
such transactions. 
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Class IV. Extin- 
guishment of de- 
rivative interests. 

B7 determination. 



MODIFICATION of derivative interest 12tll day of November 1834, 
No. 149. 

FURTHER CHARGE on Mortgage of fee-simple of land of r2thday 
of May 18 60, No. 174, as to ALL land. 

Mortgagor - - Lucy Monckhouse, of &c. 

Mortgagee - - Richard Mansell, of &c. 

Further principal money secured, 500^. 

Day for payment thereof, 11th day of May 1865. 

Rate of interest thereon, four per cent. 

Half-yearly days of payment of interest thereon, 11th day of May and 

11 rh day of November. 
Date of further cliarge, 1 1th day of November 1864. 
Signature of mortgagor - Lucy Monckhouse. 

Witnesses to signature f Philip Britton, of &c., a Commissioner, &c. 
of mortgagor (_ Robert Jackson of &c. 

Signature of mortgagee - Richard Mansell. 

Witnesses to signature f William Burke, of &c., a Commissioner, &c. 
of mortgagee |_ James Pitt, of &c. 

SPECIAL PROVISIONS. 

1. Covenant hy Mortgagor for Payment of further advance and the interest thereof. 

2. The provisions contained in the above-mentioned mortgage of the 12th day of May, 1860, 
No. 174., concerning the reduction of the interest of the principal sum of 2,500^., thereby secured 
on such punctual payment thereof as therein mentioned shall apply to the interest of the principal 
sum of 500/. hereby secured in the same manner as if such provisions were herein repeated with 
reference to tlie interest of the said last-mentioned sum. 

3. In case Lucy Monckhouse, her executors, administrators, or assigns, shall, during the term 
of five years from the date of these presents, well and truly pay unto Richard Mansell, his 
executors, administrators, or assigns, the interest on as well the said sum of 2,500Z. secured by 
the said mortgage as on the said sum of 5001. secured by these presents, by equal half-yearly 
payments on the 11th day of May and the 11th day of November in every year, or within thirty 
days next after every of the said days respectively, the said Richard Mansell, his executors, 
administrators, or assigns, shall not call in or compel payment of the said principal sums of 2,500Z. 
and 500Z., or either of them or any part thereof respectively, nor take any proceeding for that 
purpose until the expiration of the said term of five years; but if default shall at any time be 
made in payment of the said interest within the time aforesaid, then and at any time thereafter, 
and notwithstanding any subsequent acceptance of interest, the said Richard Mansell, his 
executors, administrators, or assigns, may call in and compel payment of the whole of the principal 
monies and interest by the said mortgage and by these presents secured, and take any such 
proceedings for that purpose or for selling or foreclosing the equity of redemption of the premises 
comprised in this security as tliey or he shall think proper. Provided always, that it shall not be 
lawful for the said Lucy Monckhouse, her executors, administrators, or assigns, at any time 
before the expiration of the said term of five years to compel the said Richard Mansell, his 
executors, administrators, or assigns, to receive payment of the said sums of 2,500/. or 500/., 
or either of them, or any part tliereof respectively, but the said sums shall, unless the said 
Richard Mansell, his executors, administratoi-s, or assigns, shall, upon such default as aforesaid, 
call in or compel payment thereof, continue at interest for the said term of five years upon the 
security of the said mortgage and of these presents. 

I now come to the fourth class of acts affecting the ownership of land, viz. 
the extinguishment of derivative interests. 

Derivative interests would be extinguished by determination. Estates for 
lives, years, and years determinable on lives, would determine by effluxion of 
time and the dropping of lives ; presentations to livings by actual presentment ; 
estates by marital right by the determination of the coverture, except in cases 
involving curtesy, and then by the death of the husband ; and expectancy of 
dower by the death of the expectant dowress. It would be competent for any 
person, interested in procuring the extinguishment on the register of the interest 
determined, to produce the requisite evidence, and give notice to other parties 
interested. If the derivative interest determined was a rent, the existence of an 
arrear might entitle its owner, by proceeding in equity or otherwise, to prevent 
its extinguishment on the register. A right of renewal of a determined lease 
would have the same effect. But, in the absence of any obstacle of this kind, 
the extinguishment by determination would be founded on the requisite 
evidence and notices. It might be convenient to authorize the reception by the 
ofKce of evidence of the partial determination caused by the dropping of one 
of several lives for which a derivative interest was held. The determination of 
a derivative interest would of course involve the determination of every sub- 
derivative interest carved out of it. 
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Foreclosure by a mortgagee, and a sale under the powers of a mortgage would M'^- ^^^ Donnell. 
extinguish the mortgage itself, and all derivative interests over which the „ ^ ~J ^ ^^ 
mortgage had priority. In the case of a foreclosure, the extinguishment would by sale under 
be founded on the decree. In the case of a sale, it would be requisite to enable powers of mort- 
the mortgagee to require entries having that effect to be made by the registrar &^&^- 
as part of the means of carrying the sale into effect. It often happens, however, 
that a lease, or other disposition by the mortgagor, is acquiesced in by the 
purchaser from the mortgagee. A purchaser thus acquiescing might omit to 
procure the extinguishment of the derivative interest on the completion of the 
sale ; in which case he would not be entitled to extinguish it at any future 
period. 

An absolute transfer by a husband of the wife's term or mortgage during the By absolute trans- 
coverture, whether by deed or by the effect of bankruptcy or the like, would ^^f^^ husband of 
extinguish the estate of the husband by marital right. mortgao-e. 

If the present doctrine of merger, or of the analogous extinguishment of As to Merger, 
estates, which is for the most part independent of intention, is to affect 
registered interests in land, its application must be the result of inferences to 
be drawn by the registrar from the state of the registered ownership. But the 
law of merger is too obscure, and in some points (especially as regards the 
estates of husband and wife) too uncertain, to be thus applied. Moreover, 
there are cases where a Court of Equity will undo the effect of a legal merger, 
and it is obviously undesirable in such cases that merger should occur at all. 

I propose that derivative interests should not be extinguished by merger Extinguisliment 
independent of intention, and that the intentional extinguishment of such an ^J surrender, 
interest by the person entitled to it should be effected by an appropriate form 
of instrument, not depending for its operation on the doctrine of merger, which 
I will term a Surrender. If, upon the union in the same person of two interests 
in land, or for any other reason, it should be desired to extinguish a derivative 
interest, a surrender would be requisite. If a lessor bought the interest of the 
lessee, the latter would surrender. If the lessee bought the interest of the 
lessor, he could extinguish the leasehold interest by a surrender, which could 
either accompany the absolute transfer from the lessor, or be resorted to at any 
subsequent time. It would be practicable when desired, that interests in land 
united in the same person should remain distinct : thus, an owner of the fee 
acquiring a leasehold interest by an instrument of absolute transfer, would have 
two separate interests in the land. It may be observed, that as an identification 
of tlie interest affected would form part of every instrument affecting the 
ownership of land, this double ownership would involve no confusion as regards 
the dispositions of the owner. 

The extinguishment of a derivative interest is in general beneficial, or, at By whom sur- 
least, not hurtful to the owners of other interests in the land. Except in the render must be 
cases I am about to mention, I should propose that effect should be given on ®^®c"*s"' 
the register, without reference to the intervention or existence of other deriva- 
tive interests, to surrenders executed by the owners of the derivative interest 
surrendered, and of the estate out of which such interest is derived. 

In the case of a lease, however, the existence of the derivative interest is not Surrenders of 
usually purely onerous, and is often quite the reverse. The extinguishment leases, 
of a lease at a rack rent to a solvent tenant might be very detrimental to other 
derivative interests, especially to mortgages. I should propose that surrenders 
of leases should require to be assented to, not only by the owner of the estate 
out of which the lease is derived, but by the owner of other subsisting interests 
derived out of the same estate. 

I think it would be convenient to permit the surrender of a rent with Surrenders of 
reference to part only of the land affected by it, and that thereupon the '^®"*® ^'^^ ™'^''*' 
remainder of the land should continue burdened with the whole of the rent. ^^^®* ^^ ° ^^^ ' 
But as such a surrender would be prejudicial to the remainder of the land, it 
would be proper tliat it should require the assent of every person having an 
interest subject to the rent in such remaining land. The surrender of a mort- 
gage as to part only of the subject-matter affected by it, would fall within the 
same principle, and require to be similarly assented to. 

It would not be consistent with the proposed plan of registration, or with the Surrenders of 
system of indexing and notation hereafter explained for connecting together derivative interests 
upon the register the various interests subsisting in each parcel of land, that derivative in te- 
sub-derivative interests should attach themselves upon the extinguishment of rests 
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Questions between 
real and personal 
representatives. 



Surrender by will. 



By orders under 
the Trustee Acts. 

As to estates by 
marital right. 



Judicial extin- 
guishment of de- 
rivative interests. 



Effect of existence 
of sub-derivative 
interests on j u dicial 
extinguishment. 



Instrument wholly 
extinguisliing de- 
rivative interest 
would not admit 
of special provi- 
sions. 

Effect of a total 
extinguishment. 



Partial extinguish- 
ment of a deri- 
vative interest. 



the derivative interest to the estate out of which it was derived. A derivative 
interest, subject to subsisting sub-derivative interests, could not, therefore, te 
surrendered except upon the surrender of every such sub-derivative interest. 
Where the sub-derivative interests were not surrendered, the union of the 
ownership of the derivative interest, and of the estate out of which it is 
derived, must be effected by absolute transfer, and during the continuance of 
any sub-derivative interest, the two interests thus united in the same owner 
must remain distinct. 

It might be convenient, as well with reference to the case last referred to as 
to others frequently occurring in practice, that upon the introduction of a 
registration of titles, rules should be adopted calculated to prevent the contests 
between real and personal representatives which frequently happen where a 
deceased person has acquired either in his own name, or in that of a trustee, 
more than one interest in the same parcel of land. 

If land is to continue to be directly disposed of by devise, the surrender of 
derivative interests by appropriate forms of testamentary disposition must be 
admitted, subject of course in every case to the procurement, after the testator's 
death, of the same assents as would have been requisite for the like surrender 
by act inter vivos. 

Derivative interests would also be capable of being surrendered by orders 
under the Trustee Acts. 

Derivative interests by marital right could not be surrendered during the 
coverture, in consequence of the incapacity of the wife to assent to such 
an act. 

Derivative interests would be capable of being judicially extinguished. 
Judgments having that effect would be obtainable for giving effect to adverse 
possession, as against the owner of a derivative interest, to forfeiture of an 
expectancy of dower by elopement, to forfeiture for waste, and to the cesser of 
a derivative interest or the accruer of a right of re-entry under the special 
provisions of the instrument creating or modifying such interest. Divorce 
d vinculo matrimonii would be capable of judicially extinguishing estates by 
marital right and expectancies of dower. The statutory provisions under 
which leases may be surrendered on the bankruptcy of the lessee and the 
non-acceptance of the lease by the assignees, and under which leases may be 
determined by the intervention of Justices of the Peace upon the desertion of 
the premises by the tenant, would require to be adapted to a registration of 
titles, and leases would be capable of being judicially extinguished under the 
altered machinery thus established. 

In most of the cases above enumerated it would be proper that any sub- 
derivative interest which might affect the interest judicially extinguished should 
share the fate of that interest. But there would sometimes exist sub-derivative 
interests which ought not to be prejudiced. In these cases the derivative 
interest could not, for the reasons already stated with reference to partial 
surrenders, be judicially extinguished, but must be vested by absolute transfer 
by order under the Trustee Acts, or otherwise, as a distinct interest in the 
person for whose benefit the extinguishment would have enured if no sub- 
derivative interest had existed. 

No instrument by which a derivative interest is wholly extinguished would 
admit of special provisions. The effect of such an instrument would be that 
the derivative interest and its modifications, if any, would entirely disappear 
from the manifestation of ownership afforded by the register. The references 
to the derivative interest in the land index and elsewhere, hereafter to be 
referred to, would be annulled by entries denoting its extinguishment, and no 
subsequent certificate of ownership furnished by the registry office would show 
that it had ever existed. It would be consistent with this result that any 
personal liability subsisting under a covenant or stipulation by way of special 
provision or otherwise, in respect of an extinguished derivative interest, should 
continue in force. 

The extinguishment of a derivative interest as to part of the land affected 
by it, or in the case of minerals, rents, or miscellaneous rights as to part of the 
derivative subject-matter, would stand on a somewhat difterent footing. Such 
partial extinguishments might be occasioned by foreclosure or sale by a mort- 
gagee of part of the land or subject-matter comprised in any derivative interest, 
by an absolute transfer by a husband of part of the land or subject-matter 
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comprised in the wife's term, by judicial extinguishment, and lastly by a partial ^'^- ^^^ Donmll. 
surrender. 

With regard to the land which in consequence of any partial extinguishment 
ceased to be affected by the derivative interest, the result would be the same as 
if the extinguishment were total. The references connecting such land with 
the derivative interest would be annulled in manner before adverted to, and a 
complete severance of the land from the interest would foUow. But the partial 
extinguishment of a derivative interest would not necessarily put what is left 
of the interest in the same state as if the subject-matter affected by the extin- 
guishment had never been included in it. Upon the surrender of a part of the 
subject-matter included in a lease the rent would be apportionable. Upon the 
surrender of a part only of the miscellaneous rights (whether as to all or part 
of the land affected by them) included in a derivative interest, the verbal 
description of the rights surrendered would become material to the ascertain- 
ment of the rights continuing to subsist, in the same way as has been already 
pointed out with reference to the subdivision of such rights by absolute transfer. 
In these and other similar respects the partial extinguishment of a derivative 
interest would partake of the character of a modification of that part of the 
interest left subsisting, and it is at present not uncommon in practice for direct 
stipulations between the surrenderor and the surrenderee, affecting the incidents 
and enjoyments of such remaining part, to accompany a partial surrender. 

I propose that instruments partially extinguishing derivative interests be Instruments 

connected on the register, as material to the actual ownership, with the efFecting partial 

instruments creating such interests ; and that persons subsequently dealing surrenders to be 

.^, ^, . . ° , . „ , . ' . . ^ . ,, .^ . ,•' , o material to owner- 

with tne remammg portion ot a derivative interest partially extinguished, must, ghip of residue and 

in ascertaining its incidents, have regard to the occurrence and consequences of admit of special 

the partial extinguishment. It would be convenient with reference to the ap- provisions. 

portionment of rent, and on other grounds, and necessary with reference to 

surrenders of part only of the miscellaneous rights constituting a derivative 

interest, that the addition of special provisions to a surrender of part only of a 

derivative interest should be permitted. 

The foregoing classification of acts causing the extinguishment of derivative Recapitulation, 
interests, may be recapitulated as follows : — 

Determination. 

Foreclosure \ As to mortgage and derivative interests 

Sale under powers of mortgage J" over which mortgage has priority. 
Absolute transfer by husband of wife's term or mortgage (as to estate by 

marital right). 
Surrender by owner. '^ 

„ „ husband of wife's term or mortgage. 

„ „ order under the Trustee Acts. 

Judicial extinguishment on adverse possession. 

„ „ „ forfeiture of dower by elopement. 

„ „ „ forfeiture for waste. 

„ „ „ cesser of estate, or accruer of right of re-entry 

under special provisions. 
„ „ „ divorce a vinculo matrimonii. 

„ „ ,, bankruptcy of lessee. 

„ ,, „ desertion of premises by tenant. 

The following forms of acts causing the extinguishment of derivative in- Forms of acts of 
terests represent the determination by death of the estate by marital right, extinguishment, 
including curtesy, and the surrender of the mortgage, which have respectively 
been the subject of several previous forms. The determination of the estate by 
marital right would of course involve the extinguishment of the grant of a rent 
affecting that estate as a sub- derivative interest under one of the instruments 
already set forth. 
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Mr. Mac Donnell. EXTINGUISHMENT of derivative interest 1st day of May, 1878 
— No. 36. 

DETERMINATION of Estate by marital right including curtesy, affecting 
fee-simple of land, under creation of 29th day of June 1869, No. 29, as to 
ALL by death of person having acquired such estate. 
Deceased personhavingi _, _^^ , „. 

acquired such estate/ Thomas Watson, of &c. 

Owner of fee-simple of 1 ^ ,-^ „ . .. , ,. ^ , 

land subiect to estate J> Lucy Watson, of &c., widow and rehct of the 
determined J ^aid Thomas Watson. 

See entry of evidence in record of evidence of events affecting the owner- 
ship of land, leth day of April, 1878, No. 262. 
Date of instrument, 23rd day of April I878. 
Signature of owner of 1 ., ttt . 
fee-simple of land / ^ucy Watson. 

Witnesses to signature I ?l^a''lei,^dams, of &c., a Commissioner, &c. 
° (_ James J?oster, 01 &c. 

EXTINGUISHMENT of derivative interest, 15tll day of November, 
1878, No. 73. 

SURRENDER of Mortgage of fee-simple of land, of 12th day of May 
1860, No. 174, as to ALL by owner. 

Surrenderor - - Richard Mansell, of &c. 
Owner of fee-simple ofl 
land subject to mort- [-Luey Watson, of &c., widow. 
gage surrendered J 
Principal money paid on surrender, 3,000^. 
Date of instrument, 11th day of November I878. 
Signature of surrenderor - Richard Mansell. 

Witnesses to signature 1 Frederick Walker, of &c., a Commissioner, &c. 
of surrenderor J James Tobin, of &c. 

Signature of owner ofl t ,,,. , 
fee-simpleofland j Lucy Watson. 

Witnesses to signature "1*1 jtj v o r^ •. 

ofowneroffee-simple Ulexander Jordan of &c., a Commissioner, &c. 
of land J John Harding, of &c. 

It will not have escaped observation that many transactions affecting land 
would require for their accomplishment acts coming within more than one of 
the above-mentioned classes. This remark would apply to many objects now 
effected by reservations or exceptions which could not be made under the 
proposed system. A sale of land in fee, in consideration of a fee farm rent, 
or with the exception of the minerals, would require both an absolute transfer 
and the creation of a derivative interest ; and a transfer of a mortgage accom- 
panied, as often happens, by stipulations between the mortgagor and the 
transferree not found in the original mortgage, would require both an absolute 
transfer and a modification of the mortgage. Instances of this kind might be 
multiplied indefinitely. In every case, however, it will be found that the trans- 
action may be resolved into acts falling strictly within the classification before 
laid down, and it would be on this footing that it would be carried into effect 
on the register. But it would not necessarily follow that so much of the 
transaction as fell within each separate class should require the execution of 
a distinct instrument. Facilities could be given for combining together 
the number of forms requisite for accomplishing any transaction, and such a 
combination could be regarded with reference to stamps and signatures as a 
single act. 

An analogous principle might oe adopted with reference to leases, and other 
dispositions by tenants in common, and possibly to leases of both freeholds and 
leaseholds, and some other dispositions affecting more than one registered 
interest in land. Dispositions of this kind might be permitted to be accom- 
plished by a single act with such references to every separate interest affected 
as would enable each of them to be connected with the disposition in the 
same manner as if it had been the only interest thereby affected. 



Combination of 
acts requisite for 
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Some minor proceedings affecting the ownership or power of disposition of ^^' ^'^^ Donndl. 
interests in land remain to be referred to. 7_ 

An entry denoting the death of a ioint tenant of any registered interest would, ^^^^^f of joint 

'' ■ 1 ° 1 J • L ^ • 1 ii • i 1 1 • tenants and loint 

upon proper evidence, be made agamst his name, and the registered ownership executors, 
would thereupon devolve on the surviving tenants or tenant jointly, or in 
severalty, as the case might require. The same practice would be followed on 
the death of one of several joint executors. 

Disclaimers could be requisite under the proposed system only in case regis- Disclaimers, 
tered interests in land were devisable by will. Upon the deposit in the register 
office of a testamentary act, evidence of the death of any devisee in the testator's 
lifetime, and the disclaimer by a proper form of instrument of any living devisee 
would be admissible. It might also be requisite that the neglect of a devisee, 
after due notice and opportunity to perform the acts requisite to perfect his 
title on the register, should be deemed a virtual disclaimer. The death of a 
devisee having survived the testator, but not having either perfected his title or 
disclaimed, would enure to the benefit of the persons to whom his interest 
would have been transmissible by operation of law in case his title had been 
perfected. 

The entry of a lis pendens must, of course, for the purpose of binding a Lis pendens, 
purchaser under a registration of titles, be directly connected with the registered 
interest affected by the litigation. I should propose that such entries be admis- 
sible on the register with reference to every proceeding by means of which the 
ownership of land may be capable of being judicially or quasi-judicially affected. 
Such a rule would embrace, not only proceedings in the Courts of Law and 
Equity and the Ecclesiastical Courts, but in bankruptcy and insolvency, inqui- 
sitions with reference to aUens, criminal proceedings leading to attainder, and 
other less important proceedings. I think the total abolition of the doctrine by 
which judicial changes of ownership take relation back to antecedent events, 
which is indispensable to a registration of titles, would require to be counter- 
balanced in this way. But for the purpose of confining entries of lis pendens 
to cases properly calling for them, I should propose that every such entry be 
made by leave of, and should be removable by the Court or judicature where 
the proceedings are pending. The proceeding which I have suggested for the 
purpose of obtaining the benefit of a judgment out of an interest in land would 
constitute a lis pendens. An entry of lis pendens would not prevent a disposi- 
tion on the register, but would subject every such disposition to the result and 
consequences of the litigation. 

The jurisdiction by injunction of Courts of Equity would, of course, be appli- Injunctions, 
cable to the disposition, by means of the register, of interests in land ; and I 
think it might deserve consideration whether a jurisdiction to restrain by injunc- 
tion the disposition of a registered interest pending a litigation, ought not to 
accompany every jurisdiction by which the ownership of that interest may be 
affected. 

With a view to the prevention of dispositions by persons under personal Prevention of dis- 
disabilities, means would be requisite for bringing such disabilities within the P^^sitions by per- 

j? xT_ _• i. " " gons under dis- 

cognizance or the registrar. abilities. 

The acquisition of registered interests by infants would seldom take place, p^.j.j g ' f • f 
unless descents came within the scope of the register. The evidence in cases or coverture. 
of descent would show the age of the heir, and his infancy would make it 
requisite that the instrument for perfecting the change of ownership should be 
executed by his guardian. Regard could be had by the registrar to these 
circumstances on any subsequent disposition by the heir. The coverture of a 
female owner would generally be made apparent by the admission to the 
register of the husband's estate by marital right. At the same time, however, 
dispositions by act inter vivos, in favour of infants, might occasionally take 
place, and, as the disability of a married woman operates for her own protection 
as well as for the benefit of her husband, the performance by the husband of an 
act which he may possibly omit ought not to be the only means by which the 
full effect of such a disability may be secured. I should therefore propose that 
an entry of the infancy or coverture of the owner of a registered interest in 
land should be made against the name of such owner on the application of any 
person upon proper notice and supported by evidence of the nonage of an infant, 
or the coverture of a woman whose husband's estate by marital right is not 
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upon the register. Such an entry would of course be subject to removal upon 
evidence of the cessation of the disability. 

Lunacy and other forms of mental disability occurring to the owner of a 
registered interest would not in the majority of cases necessarily involve any 
consequences bringing them to the knowledge of the registrar. I should pro- 
pose that upon any proceeding with reference to the owner of any registered 
interest in land, alleged to labour under mental disability, whether by way of 
inquisition before a jury or under recent statutes dispensing with such an 
inquiry, it should be competent to the Lord Chancellor or Master in Ijunacy to 
order an entry suspending the power of disposition of such owner to be put 
upon the register. It might be useful that there should be a discretion to order 
this entry without awaiting the result of the inquiry. The entry would be 
removable by order of the jurisdiction by which it had been directed to be 
made. 

It may be remembered that I have proposed to impose on a purchaser the 
necessity of ascertaining, at his peril, the authenticity and regularity of the 
actual transfer to himself, and that purchasers accepting transfers from persons 
under disabilities, and volunteers claiming under them, should be compellable 
to retransfer the interests thus acquired. I have also suggested that it should 
be incumbent on solicitors attesting the execution of instruments to satisfy 
themselves by inquiry as to the freedom from personal disabilities of the 
persons whose signatures they attested. Coupling these obligations with the 
expedients for preventing dispositions by persons under disabilities just explained 
I think the protection of such persons would be sufficiently provided for. 

Executory contracts with reference to the ownership of land must always be 
frequent. The immediate completion of a purchase of land may be prevented 
not only by the delays now attending investigations of title, but by the 
necessity of raising the purchase money by converting other investments and 
in other obvious ways. The facility which would attend the actual transfer of 
land under a registration of titles would render the position of a purchaser 
having only an executory contract in pais to rely on much less secure than at 
present. On the other hand, the vendor's lien would necessarily be much 
restricted by such a system, and the risk which he would run by transferring 
the registered interest before the completion of the transaction proportionably 
increased. 

An expedient for the protection of the rights of parties to executory contracts 
not admitted to the register, which, under the name of a Caveat, was suggested 
by the Real Property Commissioners, and approved by the Registration Com- 
missioners with reference to a registration of assurances, might, I think, with 
some modifications suitable to a registration of titles, be usefully adopted. 
Following the principle of this expedient, I should propose to enable the 
execution by the owner of a registered interest of a form of instrument admis- 
sible to the register, disabling himself and persons claiming under him from 
disposing of such interest by act inter vivos within a given period, except to or 
by direction of the person in whose favour the instrument is executed, or persons 
claiming under him. 

An act of this kind, protecting the rights under an executory contract from 
being defeated by a disposition inter vivos, would not, of course, otherwise give 
to such a contract, whether as against the person by whom the act was executed, 
or persons acquiring his interest otherwise than by act inter vivos, as assignees 
in bankruptcy or the like, any increased efficacy. The disability occasioned 
by such an act must be removable by a Court of Equity, as well as by the act 
of the person for whose benefit it may be subsisting. 

This species of act would be available for a limited period only, but might 
be from time to time renewed. It would, as observed by the Registration 
Commissioners, be a prompt and convenient security for a temporary loan, and 
would have all the advantages without the risks of the present security by 
deposit of title deeds. 

The name of caveat would be inapphcable to such a restraint on ahenation, as 
acts of this kind must occasion under a registration of titles. They might, 
perhaps, be called Disabling Acts, and for the purpose of distinguishing them 
from another description of disabling act hereafter to he referred to, I shall 
term them Disabling Acts in favour of persons. 
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III. 

I now come to the system of notation and indexes to be employed by the System of notation 
registrars for recording and rendering ascertainable the existing state of owner- ^'^^ indexes, 
ship of each parcel of land. The importance of this part of the machinery of a 
register will not be overlooked. 

A Land Index would be framed with reference to tHe numbers on the public '^^'^^ index, 
map. Each parcel of land having a separate number on the map would thus be 
capable of being separately referred to. Provisions for the subdivision on the Division or union 
general map, or by means of a supplemental map, of any parcel of land denoted of parcels of land 
by a single number undergoing a physical subdivision, and for attaching a °" ™^P' 
separate number or symbol on the map and in the index to each portion of ^j^an^^eHn^ndex 
land becoming separate on such a subdivision, and for bringing into one parcel 
on the map, and under one number on the map and in the index any separate 
parcels of land united by the removal of fences, would be necessary. 

With reference to any parcel of land of which the fee-simple was held in Separate series of 
common, or of which an undivided share of the fee-simple was subject to a references in land 
derivative interest not aifecting the entirety, a similar course could be taken, ^"^j^^ shar^"*^ 
The undivided shares of such land would constitute a sub-class, distinguished 
from each other by numbers or symbols, and each share would have a separate 
place in the index, with a separate series of references leading to the ownership 
of the fee-simple and to the derivative interests affecting it. On this principle, 
in the forms of instruments used for the purpose of illustration, the moiety of 
land dealt with has been entered as moiety No. 1. Upon the termination with 
reference to any undivided shares of a state of ownership which had caused 
them to be distinguished by separate numbers or symbols, such shares would be 
brought imder a single number or symbol. 

Alterations in the map and index, consequent on alterations in the physical Modes of effecting 
division of land, must be made on the application of parties interested in the alterations in 
land. The subnumeration in the index, required in cases of tenancy in common, ^^^ ^° 
or of derivative interests affecting an undivided share only of the fee-simple of 
land, would be performed by the officers of the register as part of the machinery 
for giving effect to instruments by which any such state of ownership was 
occasioned, and it would in like manner be the duty of the officers to put an end 
to every such subnumeration on the termination of such a state of ownership. 

Every instrument admissible to the register would be so headed as to show Numbering and 
the class to which it belonged. The instruments received in the registry office classing of instru- 
on each successive day would have a separate series of numbers without ™ents admitted 

to rccristpr 

distinction of class, and the date of such receipt and the number would be ° 
inserted by the registrar at the head of each instrument. All these particulars 
have been inserted at the heads of the forms used for the purpose of illustration. 
Thus the absolute transfer of the fee-simple of land appearing at page 21.5 
is intended to represent the 219th instrument admitted to the register on the 
6th of April, I860. The order in which instruments would take effect on the 
registered ownership would be wholly dependent on these dates and numbers. 
It would be convenient that the forms of instruments should be of uniform size, 
so as to admit of their being bound together or preserved bookwise in the 
register office in such order as might be found convenient. The only parts of 
instruments which would be of uncertain length, would be the schedules and 
the special provisions, and it might be provided that for these purposes paper 
or parchment of a uniform size with the earlier portion of the instrument should 
be used. 

I propose that every ownership of the fee-simple of land, either of an Every ownership 
individual or of joint tenants, shall constitute in the books of the registry office of the fee-simple 
what, by analogy with the u^sage as to Government Stock, I will call an Account. °Jj f *° '^'^^' 
When the fee of any parcel of land was held in common, the ownership of each 
undivided share would, of course, appear in a separate account. The laad 
comprised in any account might be added to, and diminished from time to 
time on the owner's acquisition or alienation of the fee-simple of land, so that 
all the fee-simple land of any owner would be comprised in a single account. 
Upon the absolute transfer of the fee of all the land comprised in any 
account, the account itself would close. Upon the absolute transfer of the fee- 
simple of land to any person or persons not being an owner or owners having a 
subsisting account, a fresh account would be opened. 
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For the purpose of reference, these accounts would be numbered. In order 
to avoid the inconvenience of very high numbers, a new series of numbers 
might be commenced with each year, the year in which the account was opened 
forming part of the reference. Thus the accounts to which references are 
inserted by the registrar in the absolute transfer of the fee-simple of land 
at page 215 are referred to as the accounts of 1858, No. 29, and of I860, 
No. 764. 

An account of the ownership of the fee-simple of land would contain a 
tabular form for the entry of the land becoming comprised in it, similar to that 
which forms the schedule to absolute transfers of the fee-simple of land. A 
large estate might be entered in an account thus framed within a moderate 
compass. Additional columns in the table would be requisite for referring for 
the information of the registry officers to the instrument of absolute transfer by 
which the land included in each entry became comprised in the account, for 
denoting the transfer out of the account of any land, whether wholly, or as to 
such an undivided share only as to leave any undivided share still comprised 
in the account, and for referring to the instrument of absolute transfer by 
which this has been effected. The table must also afford the means of entering 
the death of any joint tenant, and for entries of any lis pendens, injunction, 
disability arising from infancy, coverture, or lunacy, and any disabling act 
affecting the ownership or power of disposition of all or any of the land com- 
prised in it. 

The numbers and symbols applicable to any parcel of land in the accounts 
of the fee-simple ownership must, of course, conform to any alterations which 
may take place in the numbers or symbols of the Land Index having reference 
to the same land. When the alteration was consequent on changes in the 
physical division of land, the entries in the owner's account of the old 
numbers could be closed by entries in a column provided for that purpose in 
the table referring to fresh entries under the new numbers to which the land 
would be carried doAvn. Upon a disposition by an owner of the fee-simple of 
land occasioning a subnumeration of any undivided shares of such land, the 
undivided shares, if any, remaining comprised in the account of the owner, 
would be in like manner carried down to fresh entries in such account under 
the distinctive symbols thus acquired. Undivided shares which, on such a 
disposition, became comprised in any new account, or subject to any derivative 
interest thereby created, would appear in such new account, or as comprised 
in such newly created interest under such distinctive symbols as the disposition 
might cause to be attached to them. When, upon any change of ownership, a 
subnumeration was wholly or partially put an end to, any undivided shares thus 
brought under a single number or symbol, Avould be carried to a single entry 
in the account of their owner under such number or symbol. 

Upon the receipt in the register office of an absolute transfer of the fee- 
simple of land, it would be the duty of the registry officers to enter the land 
transferred in the account of the person to whom the transfer was made, and at 
the same time to denote by entries, in manner already referred to, in the 
account of the person making the transfer, that the land transferred has ceased 
to be comprised in it. 

It would be the province of the Land Index to lead directly to the owner- 
ship of the fee-simple, and to every subsisting derivative interest arising imme- 
diately out of the fee-simple of each parcel of land, or when any undivided 
shares of land had separate places in the index, then of each such undivided 
share. Where miscellaneous rights affecting other lands were annexed by the 
instrument creating them to the fee-simple of land, the existence of such rights 
would al^o require to be connected by entries in the Land Index with the land 
to which they were annexed. Upon every absolute transfer of the fee-simple 
of any land the registrar would by an entry in a column provided for the 
purpose cancel the reference in the Land Index in connexion with such land 
to the account of the transferror, and would insert a fresh reference to the 
account of the transferree. Upon the receipt in the office of any instrument 
creating a derivative interest affecting the fee-simple of land, a reference to such 
instrument would be entered in. the Land Index in connexion with the land 
affected. These references would specify the nature of the instrument, and its 
date and number on the register. Further particulars concerning a derivative 
interest, including the existence of any modifications of it, would be ascertain- 
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able as hereafter explained. A column in the Land Index would remain for the Mr. Mac Donne U. 
entry by the registrar, at the proper time, of the extinguishment of the ' 

derivative interest, and upon such an entry the interest extinguished would 
cease to have any connexion with the subsisting registered ownership of the 
land to which the entry referred. The references to instruments creating 
miscellaneous rights annexed to the fee-simple of land, and to the subsequent 
extinguishment of such rights, would be made in a similar manner. 

The restriction of the Land Index within these limits will leave dealings Record of dealings 
with derivative interests, and the creation and deahngs with sub-derivative i^tlrestrinT^ 
interests, to be otherwise recorded. An attempt to combine the history of creation and deal- 
derivative interests with the particulars immediately relating to the ownership ings with sub-de- 
of the fee could lead to nothing but confusion. rivative interesta. 

The system of notation adopted with reference to dealings with derivative Eeqmsites of no- 
interests must be capable of embracing those exceptional cases in which a pence to dealfnes 
derivative interest constitutes the main beneficial ownership of land. When a -^ith derivative 
large estate is held for a long term of years, the dealings with such a derivative interests, 
interest may be many and complicated, especially where the land is built on. 
But the provision of machinery applicable to these cases will not lead it to be 
forgotten that their occurrence is exceptional, or that only a small part of such 
machinery would be brought into play in recording the dealings which usually 
take place with reference to such derivative interests as ordinary leases and 
mortgages. 

I propose that the history of each separate derivative interest shall be History of each 
separately recorded. Tabular forms constituting a register for that purpose, such interest to be 
might be conveniently annexed to or bound up with the instrument by which corded in^'forias 
the derivative interest was created. An index of the land affected by the constituting a re- 
derivative interest could be made to form part of such a register by the annex- gister annexed to 
ation to the schedule of the instrument creating the interest, of a tabular form instrument creat- 
adapted to the entry of references applicable to each separate parcel of land y°^^ ' . ,,• 
appeanng m such scneaule. gister. 

It would be convenient that this register should be so framed as to establish Frame of the 
a distinction between acts affecting all, and acts affecting part only of the land register. 
affected by the derivative interest. The majority of acts affecting derivative 
interests are of the former class, and I think the register should admit of the 
entry of a reference to such an act once for all without any resort to the index. 
The employment of the index would be confined to cases involving a distinc- Cases in which 
tion between different parcels of land affected by the derivative interest. The ^^ ^ a^ t 
transactions affecting a derivative interest of which the ownership was not sub- 
divided would thus be brought under a few simple entries, while the numerous 
dealings with a large estate sub-let for building, would be distributed in 
connexion with the land to which they respectively related, over an index 
varying in length with the quantity of land comprised in the derivative interest. 

The existing ownership of the derivative interest would be the first object of Ownership of de- ■ 
manifestation by means of this register. So long as changes in the ownership tg^^e^^anifrrd 
were effected by absolute transfers of the derivative interest as to all the ^y its register, 
subject-matter comprised in it, this object could be effected by entries in an subdivisions of 
appropriate table of the substitution of one owner for another, with references such ownership. 
to the instruments causing the substitution. But upon the occurrence of an 
absolute transfer as to part only of the subject-matter of the derivative interest, 
it would become necessary to record not only the names of the several owners, 
but the subject-matter comprised in each separate ownership. For this purpose, 
accounts would be requisite varying in form as the separation of ownership 
directly affected the land, or was confined to the subject-matter of an interest 
derivative in respect of the subject-matter, but in all cases analogous in prin- 
ciple to the proposed accounts of the ownership of the fee-simple of land. 
When the separation of ownership led to any distinction in the ownership 
affecting different parcels of land, entries in the index leading to the state of 
ownership affecting each separate parcel of land would of course be requisite. 
When a separation of ownership was occasioned by an absolute transfer of part 
only of the miscellaneous rights constituting a derivative interest, each separate 
ownership would, as observed in a former page, possess a separate character 
depending on the special provisions of that instrument, to which appropriate 
references must conseauently be made in the accounts of each such ownership. 

I i 
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The register of the dealings affecting a mortgage must afford the means of 
referring to any acknowledgment by the mortgagor incorporated in an instru- 
ment of absolute transfer of the amount due on the mortgage. The circum- 
stance, that the ownership of a mortgage would be incapable of subdivision, 
and that sub -derivative interests could not be carved out of it, would render 
the registers relating to mortgages peculiarly simple. 

The register relating to a derivative interest must afford the means of 
referring to acts of modification of the derivative interest, to acts creating 
sub-derivative interests, to acts by which miscellaneous rights affecting other 
lands are annexed to the derivative interest, to the extinguishment of sub- 
derivative interests thus created, or iijiscellaneous rights thus annexed, and to 
acts by which the derivative interest is itself extinguished. When any of these 
acts affected all the land comprised in the derivative interest, the entry would, 
as already explained, be made once for all in the register, but when it affected 
part only of such land the entry would be made in the index in connexion with 
each parcel of land affected. Means of entering the death of any joint-tenant 
or joint-executor, and any lis pendens, injunction, disability arising from infancy, 
coverture, or lunacy, and any disabling act affecting the ownership or power of 
disposition of all or any of the subject-matter of the derivative interest, must be 
similarly provided by the register. 

Derivative interests having priority over the interest to which the register 
relates at the time of its creation, or intervening between such creation and any 
subsequent instrument of modification, would, as already stated, be specified in 
the schedule to the instruments of creation or modification, as the case might 
be. Derivative interests, acquiring priority by the concurrence in their creation 
of the owner of the interest to which the register re]ates, must be entered in the 
register either once for all as affecting all the land affected by the derivative 
interest to which the register relates, or in the index in connexion with the 
land affected by it. Upon the extinguishment of any derivative interest thus 
specified, whether in the schedule to the instrument of creation or modification, 
or in the register or index, an entry to that effect must be made by the registrar 
in a colunm left for the purpose. 

Alterations in the map and Land Index consequent on alterations in the 
physical division of land, must occasion corresponding alterations in every 
reference to such land throughout the register office. The tables annexed to 
the instrument creating a derivative interest, must afford the means of effecting 
such alterations. The classification consequent on the creation of a tenancy in 
common need extend no farther than the interest held in common. The 
existence of a tenancy in common affecting the lessor's estate would not make 
it necessary to introduce the sub classification into a lease of the entirety or 
interests subsisting under it. On the other hand, the creation of a tenancy in 
common affecting a derivative interest would occasion a sub-classification by 
the registrar, which need not be carried back to the estate from which it was 
derived. The tables annexed to the instrument by which the derivative 
interest was created, must afford the means of effecting sub-classifications of 
this kind. 

It might be convenient that instruments of absolute transfer and modification 
affecting derivative interests, should, on their receipt in the office, be annexed to 
the instruments creating the derivative interests to which they relate. 

The register of dealings afl'ecting a derivative interest, consisting of miscel- 
laneous rights annexed to the ownership of another interest in land, would, of 
course, be in some particulars different in form from other such registers. 

Instruments creating sub-derivative interests would have separate registers 
for recording the dealings affecting them, similar in all respects to the registers 
to be kept relating to derivative interests. The system would be carried on 
through any number of successive sub-derivative interests that might be 
created, each interest being connected by the entries already referred to, with 
the interest from which it was derived, and with interests derived immediately 
out of it. 

The original Land Index would thus afford the means of tracing all the 
successive interests subsisting in land, like the successive generations in a 
genealogical table. An Index of Owners leading from the owners to their 
interests in the land would be the necessary complement of the system. A con- 
siderable saving of time and labour would result from the facility of referring 
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general state of the ownership of the land. Means of ascertaining with ease 

and certainty whether a deceased person, a bankrupt, or a lunatic, had interests 
in land, and the nature of such interests, would often be useful, especially as 
regards interests, such as mortgages, involving no notoriety. 

Entries in the index of owners would be necessary upon every act done by Entries in index 
means of the register, whereby any person either acquired any registered interest °^ owners. 
in land or ceased to be entitled to such an interest. The name of every 
individual joint tenant should appear in its proper place in the index, with a 
reference, when necessary, to an enumeration elsewhere in the index of all the 
ioint tenants. When an owner has more than one subsisting interest in land, 
each ought to be separately referred to by the index. 

The means of maintaining an alphabetical index of persons undergoing a 
constant addition of names are well understood. An index of owners must also 
undergo a constant cancellation of names ; but this cancellation could be effected 
in such a manner as not greatly to impede the search for names continuing 
uncancelled. Periodical reconstructions of the index, omitting cancelled names, 
would be requisite. ^ 

Books for recording the various judicial and quasi-judicial proceedings, and Record of judicial 
the evidence of the various events occasionina; changes of ownership, by operation proceedings and 

O JT ■^ «/ J- 6V1CIGI1C6 Ol GVGIltS 

of law within the scope of the register, would, of course, be requisite. These occasioning 
books would be kept by the officer charged with the examination of the evidence changes of owner- 
required by the rales of the office in such respective cases. Upon the evidence s^iip- 
in any case being found satisfactory, it would be entered in the proper book by 
this officer, and the person claiming the estate by operation of law would 
thereupon be entitled to perfect his interest by the execution of the necessary 
instrument, referring, as has been exemplified in some of the forms of instru- 
ments in former pages, to this record in the books of the office, of the pro- 
ceedings or evidence on which the change of ownership is founded. 

It would be part of the duty of the registrar to issue Certificates affording Certificates of 
information as to the ownership of land. Such certificates might, at the option o"«^nersliip. 
of the persons applying for them, either embrace the whole ownership of any 
portion of land, or be confined to the ownership of any one or more subsisting 
interests therein. They must specify the dates and numbers necessary for 
referring in the books of the office to all the particulars concerning the interests 
they relate to, and for enabling the preparation of any instruments affecting the 
ownership of such interests. Office copies of instruments creating subsisting 
derivative interests, and of other instruments material to the actual state of 
ownership of land, would be issued by the office. 

I do not propose to attach to these certificates any other function than that Functions of such 
of affording information as to the state of the registered ownership. If it were certificates. 
found necessary that the registered ownership should be secret, it would be Restrictions on 
requisite that the issue of certificates and the access to instruments on the 
register should be placed under some restrictions, removable by the assent of 
the persons having the necessary interests in the land. 

IV. 

I proceed to explain the expedients by which I propose to provide for the Provisions for the 
creation and enjoyment, with undiminished facility and security, of interests in creation and secu- 
land not directly admissible to the register. noTaSted to 

Of the various interests excluded from the register, there are several which register. 
may at present be so created as to constitute legal interests in land. Estates gome of such inte- 
tail, remainders of all kinds, terms of years to take effect in futuro, springing rests may at pre- 
and shifting uses, and executory devises, fall within this class. There are many ^cnt constitute 
other common interests in land which, even under the present law, can only take olhers™^^^*^^*! ' 
effect by way of trust. It is by this means that settlements of leaseholds, take effect by way 
corresponding in effect with ordinary settlements of freeholds, must be made, of trust. 
and that it is usual to provide for the raising of portions, for indemnities, and 
many other future or contingent purposes. 

The restriction of registered interests in land within the limits I have All such interests 
proposed, would necessarily leave all these excluded interests, whether at present must, under pro- 
capable of constituting legal interests or not, to be created by way of trust, posed system, be 
But such a change must be accompanied by some machinery for enabling the ^y^g|^_® Neces^'it"^ 
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imposition of an effectual system of checks upon the registered ownerships of 
trustees. It could not be proposed that those classes of future interests in land 
which are the foundation of settlements should be practically deprived of the 
indefeasible character which may be at present attached to them by means of a 
legal limitation. And it may be observed that not only must the number and 
importance of interests in land, capable of being created only by way of trust, 
be increased under a registration of titles, but the facility of transferring 
laud, which would result from such a system, would render interests subsisting 
by way of trust in some respects more capable of being prejudiced by the 
fraud or misconduct of trustees than at present. The present doctrine of 
notice to a great extent supersedes the distinction between fiduciary rights, 
affecting the person of the legal owner, and legal interests in the land itself. 

It has been proposed to provide for the security of rights and interests of a 
fiduciary character, by giving to the cestuis que trustent, or to persons acting on 
their behalf, power to introduce upon the register entries which, whether under 
the designation of claim, inhibition, or distringas, will constitute a register of 
claimants of equitable rights affecting registered interests in land. The .owner 
of a registered interest affected by such an entry, g|VOuld be entitled to require 
the right or interest thereby protected, to be asserted within a given period in a 
court of justice, under pain of the removal of the entry. 

I think a system of this kind might be of great advantage to cestuis que 
trustent, and ought to form part of a registration of titles. It would enable such 
persons to procure, in the majority of cases, notice of any intended disposition of a 
legal or registered interest affected by trusts. But the security of settlements is at 
present capable of being provided for by settlors, irrespectively of the subsequent 
conduct of any cestui que trust. If the power of creating legal limitations, and 
the security to equitable interests arising from the doctrine of notice, by which 
this object may at present be effected, are to be taken away, some other means 
of attaining the same result must be placed in the hands of settlors themselves by 
way of equivalent. No such expedient as above referred to could constitute 
such an equivalent. A settlor might indeed be empowered to make on the execu- 
tion of a settlement an entry in the nature of a distringas on behalf of every 
person unborn or under disabilit}^, taking an interest under the settlement. But 
he could have no security that such entries might not be subsequently got rid of, 
to the prejudice of persons for whom it was his object to provide. Such persons, 
or those who had undertaken the duty of protecting their interests, might, if 
their rights depended on such an entry, be called upon under pain of forfeiture 
to take the initiative in a litigation involving perhaps the construction of a 
difficult will, while their chance of benefiting might on the most favourable 
construction be destructible by the birth of a child or other probable event. 
Many claimants would be unwilling or unable to take this course, and the 
difficulty of finding persons to commence such a litigation on behalf of persons 
under disability and of unborn persons would be greater still. 

Moreover, even as regards cestuis qui trustent in a position to attend to their 
own interests, the protection afforded by these entries, though considerable, 
would be far from perfect. 

It is essential that the proceedings for getting rid of such entries should be 
of a summary character. If personal service on the claimant were made 
]-equisite, and ample time were given for the assertion of the right, the abuse 
of the power of making entries by unscrupulous or irresponsible persons might 
occasion the most serious inconvenience to landowners. Entries by the owners 
of bond fide equitable interests might interfere with a settlor's intentions. 
Nearly every settlement gives to the trustees a power of sale, with the consent 
of the tenant for life during his life, and after his death at their discretion, and 
in such cases entries by remaindermen, if not summarily removable, might 
defeat or prejudice the powers of disposition thus advisedly created. There 
are also commonly found in settlements powers of effecting partial dispositions 
which might be similarly impeded, and it might be difficult to devise a machinery 
for superseding these entries, so far as might be necessary for the purpose of a 
partial disposition, without prejudice to their efficacy as regards the interest 
remaining undisposed of. 

But there are many cases in which the liability of these entries to be sum- 
marily got rid of would render them of little avail. If personal service on the 
claimant were not a necessary preliminary to the removal of such an entry, a 



APPENDIX, PAET C. 239 

change of address left unnotified, a temporary absence, the want of a personal ^^r. MacDonnell. 

representative of a deceased person, the vacancy of a trusteeship, of the com- 

mitteeship of a lunatic, or of the assigneeship of a bankrupt or insolvent, might 
be fatal to an equitable interest in land. At the same time, personal service 
would, in many of these cases, be impossible or difficult. If the time for the 
assertion of the right claimed were short, poverty, ignorance, sickness, or 
absence abroad, often compulsory, as with persons serving in the army or navy, 
might render an entry of this description unavailing. The occurrence of death, 
lunacy, or bankruptcy on the eve of the expiration of the period limited, might 
occasionally prevent the assertion of the right, however long the period itself 
might be. Any peculiar circumstances rendering the assertion of the right 
within a given period improbable or highly inconvenient, might be taken 
advantage of in particular cases as a means of fraudulently getting rid of an 
equitable interest, or exercising a pressure upon its owner. 

It appears to me to be requisite, for the effectual protection of trusts under Necessity of en- 
a registration of titles, not only to enable cesfuis que trusteni to make entries on ^^^I'^S imposition 
the register in the nature of a distringas with reference to the registered interests reo-istered owner- 
of trustees, but to enable the imposition by settlors themselves, as part of the ship by settlors. 
machinery for effecting settlements, of checks upon registered ownerships 
affected by trusts. 

I propose that it shall be competent to the owners of a registered interest in Proposed dis- 
land affected by the trusts of any assurance, to execute a form of instrument, ^bhng acts for the 
admissible to the register, restrictive of their own power of disposition over trusts. 
the registered interest. These instruments would refer, by dates or othei- 
particulars sufficient for the purpose of identification, to the instrument in pais 
creating the trusts. They would constitute a species of disabling act, similar 
in principle to the disabling acts in favour of persons already referred to ; and, 
for the purpose of distinction, I shall call them Disabling Acts for the pro- 
tection of trusts. The instruments creating trusts, and referred to by such 
disabling acts, would form no part of the register, but would remain in the 
custody of the parties concerned. 

A disabling act for the protection of trusts, would, within the limits with Effect of such a 
reference to duration and other particulars hereafter to be explained, disable the disabhng act. 
persons executing it and persons claiming under them, from disposing of the 
registered interest to which it referred, by act inter vivos. It would not prevent 
a testamentary disposition, by an appointment of real representatives, or by 
direct devise, as the case might be, because the balance of convenience is in 
favour of the devise of trust estates ; but the persons taking under such a 
disposition, as well as persons acquiring the interest by operation of law, would 
take subject to the operation of the disabling act. It might be provided that 
the existence of such an act, being evidence of the existence of trusts affecting 
a registered interest, should prevent such interest from passing to assignees in 
bankruptcy or insolvency of the registered owner. 

The only legitimate purpose of acts of this kind would be the protection of Purposes of such 
equitable interests in land. The Court of Chancery would have a general ^ removablllb' 
jurisdiction to order their removal from the register, or to direct that any the Court of 
disposition should take effect notwithstanding such an act. The absence of any Chancery. 
equitable interest to be protected would form a conclusive ground for the 
removal by the Court of the disabling act. The employment of these acts for 
any purpose except the protection of trusts would thus be rendered unavailing, 
and a means would exist in all cases for preventing the operation of such an 
act from extending beyond the purposes of the settlement with which it was 
connected. 

But I do not propose that the employment of a disabling act for the pro- But an application 
tection of trusts should involve, under ordinary circumstances, the necessity of to the Court is not 
any application to the Court of Chancery. I think that facilities may be given 1°^^^^ of remov-^ 
for assigning limits with reference to duration and other particulars to acts of ing such an act. 
this kind which, without involving any complexity calculated to embarrass the Operation of such 
officers of the register, would render their operation commensurate with the ^^ act may be 
amount of restraint necessary for the purposes of settlements, and would ™' ^ 
cause such acts to expire of themselves when their objects had been accom- 
plished. 

I think the duration of disabling acts for the protection of trusts might be Proposed limits as 
permitted to be limited to lives in being simply, or to lives in being coupled *° duration. 

I i 3 



240 



APPENDIX, PABT C. 



Mr. Mac Donnell. 



Removal of the 
Act on its deter- 
mination. 



Limitation of dis- 
abling acts during 
life of tenant for 
life. 



Limitation to par- 
ticular classes of 
dispositions. 



Adaptation of 
such acts to several 
modes of settle- : 
ment. 



Distinction be- 
tween operation 
of these acts on 
dominion of trus- 
tees, and present 
powers of settle- 
ment. 



conjunctively or disjunctively with the coming of age, or marriage, or failure, 
"within periods having relation to the rules against perpetuities, of any issue 
of persons in being. Other periods which would be convenient with reference 
to particular modes of settlement might probably be suggested. 

The removal from the register on its determination of a disabling act, thus 
limited in duration, would involve no judicial proceeding, and would be the 
duty of the registrar. It would not be necessary to put a construction on the 
settlement with which the act was connected, or to ascertain with reference 
to the true construction that there were no trusts remaining unsatisfied. The 
determination of the act would depend on the happening of certain definite 
events of which proof could be received in the register office on the same 
footing and with the same provision as to disputed questions, as in the case of 
events occasioning changes of ownership by operation of law. It would be for 
the settlor to take care that the disabling act corresponded in duration with the 
purposes of the settlement. If by his negligence the duration of the act were 
too confined, a portion of his limitations would be deprived of its protection. 
If it were too extensive, an application to the Court of Chancery might be 
rendered necessary for the purpose of getting rid of it after its legitimate object 
was fulfilled. The registrar could deal with the duration of the act only by 
reference to its terms, and could pay no regard to the contents of the settlement 
with which it was connected. 

There are also several particulars in which it would be requisite or convenient 
that limits might be capable of being imposed on these disabling acts within 
the duration to which they might be confined. Thus it would be useful to 
permit disabling acts having reference as regards duration to the lives of any 
persons, to be limited during the lives of such persons to acts done without 
their concurrence. These persons would of course in ordinary cases be the 
tenants for life under settlements, and by this means provision could be made 
for the exercise, during the life of the tenants for life, of powers of disposition 
by the trustees with their concurrence. 

So also it would be useful that disabling acts for the protection of trusts 
should be capable of being limited during their continuance to particular classes 
of dispositions, under the classification of dispositions adopted by the register 
office. There are many cases in which, with a view to the general purposes of 
the settlement, it would be desirable that the operation of the disabhng act 
should not be more extensive than the danger against which it is intended to 
guard. But the danger of fraudulent dispositions by trustees would be almost 
entirely confined to dispositions not involving any change in the possession. 
Notice to purchasers of the existence of equitable interests in land may arise 
from the state of the possession as well as from the state of the documentary 
title ; and under no system of transferring land could purchasers be exonerated 
from regarding the state of the possession. 

With a view to provisions for raising portions and other gross sums of money, 
it might be convenient that the operation with reference to mortgages, of 
disabling acts, should be capable of being so limited, either generally or during 
periods having reference to the birth, marriage, or failure of issue, as to leave 
the power of mortgaging, up to any specified amount of money, unaffected. 

The preparation, for the purposes of the register, of a series of forms of 
limited disabling acts, for the protection of trusts adapted in duration and other 
particulars to the several modes of settlement in present use, would involve a 
careful examination of many details into which I will not enter ; but I can 
see no reason to apprehend any insuperable difficulty in effecting this object. 

Limited disabling acts for the protection of trusts would not afford the 
means, in cases where some powers of disposition were desired to be given to 
the trustees, of rendering their dominion over the legal ownership preciselv 
identical with that which may be given to them by a settlement operating by 
means of the statute of uses and the doctrine of powers. The powers of 
disposition of trustees might be confined by such acts during particular periods, 
to particular species of disposition, to be made when desired with the concur- 
rence of particular persons, but the operation of dispositions within these limits 
could not be rendered dependent, as they may be at present, on the purposes 
for which such dispositions are made. Thus, a disabling act for the protection 
of trusts might be hmited, as regards absolute transfers during the life of the 
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sales or exchanges by the trustees, with his concurrence ; but such purpose """' 

could not be manifested by the disabling act, or noticed by the registrar, and 

effect would be given by the registrar to absolute transfers by the trustees, 

with the concurrence of the tenant for life, without reference to the purpose for 

which such transfers were made. But a power to trustees of a settlement 

under the existing system, with the consent of the tenant for life, to revoke 

the uses of the settlement for the purpose of a sale or an exchange, does not 

enable the legal estate to be passed except upon an actual sale or exchange in 

exercise of the power. 

It would be obviously inconsistent with the principle of a, registration of 
titles, that such powers of disposition over the registered ownership as the 
settlor thought fit to leave unaffected by the disabling act, should be dependent 
on the provisions of the settlement. Such a rule would involve the necessity 
of an examination of the settlement by purchasers, and consequently of 
retrospective deductions of title. But the cases in which any addition to the 
practical risk of fraud by trustees would arise from this circumstance would be 
exceptional. Nearly all the purposes for which a dominion over the registered 
ownership would be left in the trustees, are such as would require to be effected 
by means of a substantial alienation, either by way of sale or mortgage ; and it 
is obvious that the power of committing a fraud of persons necessarily holding 
in their own hands, both under the present law and the proposed system, the 
power of selling or mortgaging the trust estate, and of giving receipts for the 
money thus arising, cannot be greatly increased. 

It would, of course, be open to settlors wishing their settlements to be Disabling acts ma 
altogether independent of the conduct of trustees, to employ disabling acts for j|g>™t™^uiilimited 
the protection of trusts unlimited in duration or any other particular. The disabling act. 
effect of such an act would be, that applications to the Court of Chancery 
would be necessary, as well for the purpose of every disposition by the trustees 
under the powers of the settlement during the subsistence of the trusts, as of 
getting rid of the disabling act altogether, when the trusts were fuUy satisfied. 
If the settlement was testamentary, the intervention of the Court would also 
be necessary, in case it became requisite to raise money out of the settled 
estate for pa3'ment of the settlor's debts. The expense of applications to the 
Court arising from the subsistence of unlimited restraining acts for the protec- 
tion of trusts, might, I presume, be rendered considerably less than is commonly 
incurred under the present system in deducing the title to a settled estate on 
the exercise by trustees of their powers of sale or exchange, or of mortgaging, 
for raising portions or other similar objects. 

For the purpose of the removal of a disabling act for the protection of trusts Satisfaction of 
by the Court of Chancery, the trusts of a settlement would be deemed to be t™sts of settle 
satisfied, when they had resolved themselves into interests vested in persons ™os'e of °removarof 
free from disabilities and concurring in the removal of the disabling act. If disabling act. 
the first subsisting estate of inheritance were an estate tail, the equitable estate 
tail would entitle its owner to represent the inheritance on an application for 
the removal of a disabling act, and to require upon such removal a transfer 
of the registered ownership of the fee. 

It would be for the settlor to determine whether a disabling act for the Imposition of dis- 
protection of trusts should accompany a settlement. The power of resorting abUng act \yould 
to such an act would be the substitute for the power of creating legal limita- t^g^gettior^^^^'^ ° 
tions, and the security to fiduciary interests arising from the doctrine of notice, 
which he possesses under the present system. With reference to trusts 
declared by will, it would be requisite to enable testators to direct that the 
registered interests of persons appointed real representatives or of devisees, 
by means of the forms of the register office, as the case might be, should be 
subject to acts of this kind ; and such directions should be enforceable by the 
officers of the register. If a settlor thought fit to give the legal estate to 
trustees unfettered by any disabling act, the cestuis que trustent must abide 
by such an arrangement, though they would, of course, possess the same right 
to the assistance of a Court of Equity, upon the occurrence or reasonable appre- 
hension of misconduct on the part of trustees, as exists under the present law in 
cases where the legal dominion over any real or personal property is vested in 
trustees. They would also be entitled to avail themselves of the protection 
of an entry in the nature of a distringas. 

I i 4 
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There can be no doubt that the difficulty experienced by many settlors in 
finding suitable persons to act as trustees constitutes a considerable objection to 
any system by which settlements can be effected only by way of trust. The 
judicial execution of trusts by the Court of Chancery is at present too formal 
and expensive to mitigate this evil. If provision could be made on the esta- 
blishment of a registration of titles, for the execution of trusts at a moderate 
expense by a responsible public officer, either solely, or in association with other 
trustees, much as an official assignee is associated with creditors' assignees in 
bankruptcy, the force of this objection and the apprehension of risk to settle- 
ments of land from the misconduct of ordinary trustees would be greatly 
diminished. A similar result would probably follow from the establishment of 
wealthy public companies for the execution of trusts. 

A disabling act for the protection of trusts might, of course, have reference 
to part only of the land comprised in a settlement ; and separate disabling acts 
of different characters as regards duration or otherwise might be executed with 
reference to different portions of such land. The acquisition by trustees of 
fresh land on the trusts of an existing settlement would necessitate the execu- 
tion of a fresh disabling act. It would not be proper that disabling acts should 
be permitted to be executed by registered mortgagees, because the right of 
the mortgagor to pay off the debt either by himself, or by a third party on a 
transfer of the mortgage, might be thereby prejudiced. Trustees of a mortgage 
debt are always authorized to receive such debt, according to the present 
practice of conveyancers. 

The limitation of disabling acts for the protection of trusts would afford the 
means of providing for dispositions by trustees, to take effect out of their regis- 
tered ownership, in execution of the trusts and powers of settlements. It is 
by the trustees that absolute transfers, for the purpose of sales, exchanges, and 
partitions and mortgages for raising portions, or other purposes, are accomplished 
under the present system of settlements. Powers operating under the Statute 
of Uses for creating legal jointure rentcharges, and other legal interests, for the 
benefit of objects of the settlement, are now sometimes given to the tenant for 
life ; but no inconvenience could arise from the restriction of these powers, as 
would be necessary under the proposed system, to the creation by the tenant 
for life of equitable interests in favour of objects of the settlement, which would 
attach to the registered ownership of the trustees in the same manner, and with 
the same protection of disabling acts, as if such interests had been created by 
the settlement itself. 

The only exception to this observation is to be found in the powers of leasing 
usually conferred by settlements on tenants for life. These powers could not, 
for obvious reasons, be restricted to the creation of equitable interests. It 
would of course be possible, and with reference to the minorities of objects of 
the settlement, might be useful to provide for the making of leases by the 
trustees, by means of a suitable limitation of the disabling act ; but there are 
many cases, especially where the leases to be made are numerous, in which it 
would be highly inconvenient that the execution of leases during the life of the 
tenant for life, and while the possession and management of the settled estate 
was in his hands, should be the duty of the trustees. 

I think it is essential for the purposes of settlements that some machinery 
should be provided for conferring on tenants for life the means of making leases 
to take effect on the registered ownership. This object must be accomplished 
by the creation of powers in the strict sense of the word ; for the tenant for life 
under a settlement would, under the proposed system, generally have no regis- 
tered interest in the land, or an interest of a joint or limited character only. 

It has been stated in a former page, that the machinery for enabling powers 
of leasing to be given on a mortgage would be explained in connexion with 
the subject of powers of leasing for the purposes of settlements. The creation 
of such powers by mortgages is frequent, and their utility is in many cases 
very considerable. When the security is ample, and the nature of the property 
necessitates many leases, the power of leasing is sometimes given to the mort- 
gagor, and, in other cases, the power is given to the mortgagee. 

Powers of leasing, whether created in connexion with settlements or mort- 
gages, are generally accompanied by restrictions on their exercise with reference 
to the acceptance of fines, the duration of the terms to be granted, the cove- 
nants to be entered into by the lessees, and various other points. When 
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building and mining leases are contemplated, the restrictions increase in number ^^- MacD onneU. 
and complexity. Many of the restrictions which accompany powers of leasing 
are of such a nature that it would be impossible to impose on the registrar the 
duty of seeing that they are attended to. 

I think the creation of powers of leasing for the purposes of settlements and Proposed power of 
mortgages may be provided for by means of the same principle which I leasing ; its prm- 
have applied to the creation of derivative interests. I propose to permit the ^^^^ ^° opera- 
owners of a registered interest in land to execute an instrument admissible to 
the register, conferring powers of leasing on any person or persons, whether 
having any registered interest in the land affected or otherwise. Such an 
instrument, which may be called a Power of Leasing, would specify, by means 
of a prescribed form, the subject-matter to be leased, whether land or any 
derivative subject-matter, the duration of the leases to be granted, and the 
person or persons on whom the power was conferred. 

Restrictions on the exercise of the power might be imposed by special provi- 
sions, which would not be noticed by the registrar, but would have the same 
effect on the sufficiency of leases granted in exercise of the power, as, on the 
principles already explained, the special provisions of a derivative interest 
would have on the sufficiency of subderivative interests carved out of it. The 
registrar would give effect to every lease by the donee of the power, found 
regular in respect of subject-matter and duration. But if the special provi- 
sions made it essential that leases in exercise of the power should be made 
without fine or premium, or should contain covenants by the lessees to pay the 
rent, or to insure, a lease made without regard to these conditions might be 
voidable in a court of justice. 

This mode of creating powers of leasing would have the advantage of Would bring re- 
bringing the conditions under which such a power was created, to the know^- strictions on 
ledsre of an intended lessee, disconnected from the other details of the settle- po^e^^ to the 
ment or mortgage which had given occasion to the creation of the power. lessees. 

Leases made in exercise of these powers would of course take effect out of Operation of 
the registered interest of the persons by whom the power was created. For the leases under sucli 
purpose of a mortgage such a power Tv^ould be created by the concurrence of powers. 
the owner of the interest mortgaged and the mortgagee, and the leases would 
take effect out of the mortgaged estate in priority to the mortgage. 

Powers of leasing would probably be granted for the purposes of settlements Extinguishment 
to the donee of the power for his life, and of mortgages to the donee and °^ ^^'^^ powers, 
persons claiming under him. The determination or surrender of such powers 
would be dealt with as the determination or surrender of a derivative interest, 
except that during the continuance of any lease granted in pursuance of such 
a power, the instrument creating the power must continue to be material with 
reference to such lease, although the power of granting further leases might 
have determined or been surrendered. 

The powers of tenants for life to concur in dispositions by trustees under Equitable ex- 
disablina: acts for the protection of trusts, and to make leases, would be capable *^°S"^® . ent an 

„ .o • 1 ^ '■ 11 ••111 ,1 1 !•! suspension oi 

of being equitably suspended or extinguished by the same means by which powers of tenant 

analogous powers of tenants for life may be at present thus affected. I for life. 

think it would be useful, with a view to the prevention of any disposition on Mode of giving 

the register by the exercise of a power thus equitably suspended or extinguished, *^®^'^* tliereto. 

to allow such powers to be the subject of any such entry in the nature of a 

distringas, as might be admissible to the register with reference to actual estates 

in land. A power to lease would also be actually extinguishable on the 

register, as already pointed out, by an instrument of surrrender ; but the power 

of concurring in dispositions by trustees might in some cases be given for 

purposes which would render its surrender a breach of duty, and I should not, 

therefore, propose that it should be capable of being thus extinguished. 

Disabling acts for the protection of trusts might prevent the creation by Effect of disabling 
the trustees of powers of leasing as well as direct dispositions of land, and ^°*^ °" "S^' to 
where land was settled on successive tenants for life, the disabling act would learin^g!'"^^'^* ** 
require to be so limited as to admit of the creation, from time to time, by the 
trustees, of powers of leasing in favour of the tenants for life in remainder as 
they became entitled in possession. 

The Land Index and accounts of the ownership of the fee-simple of land and Land Index and 
the registers relating to derivative interests must of course afford the means registers must 
of reference in connexion with every registered interest in land to entries in disabling acte'for^' 
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the nature of a distringas, to disabling acts for the protection of trusts, and to 
powers of leasing, as well as to leases made in exercise of such powers. Refe- 
rence to these provisions was omitted from the explanation of the general system of 
notation and indexing, for the purpose of avoiding an inconvenient anticipation. 
It may be observed that, so far as regards the registered ownership of land, 
the operation of private Acts of Parliament passed with reference to land which 
had become subject to the proposed system of registration would be confined 
to the qualification or removal of disabling acts for the protection of trusts. 
Enactments authorizing sales or mortgages, the creation of powers of leasing, 
or any other dealing aifecting a settled estate, would take effect as declarations 
of trust, in the same manner as similar provisions contained in settlements by deed 
or will. The necessary dominion over the registered ownership of the persons 
intended to exercise the powers of the act would be obtained by the qualifi- 
cation or removal of the disabling act for the protection of trusts. The pro- 
visions of an Act of Parliament of this kind would of course make it proper 
that it should be referred to as an instrument creating trusts, by any disabling 
act continuing to affect the registered interest to which it related. 
London, July 1854. 



Letter and Plan of Mr. Edward Thomas Wakefield, Bar- 
rister, {^Conveyancer and Equity Draftsman). 



Mr. 
E. T. Wakefield. 



To the Right Honourable S. H. Walpole, M.P., Chairman of the 
Registration of Title Commission. 

Sir, Lincoln's Inn, 1 May, 1856. 

I ASSUME that the ultimate object of the Commissioners is to effect an 
improvement in the Law of Real Property, not so much by increasing the 
security of title, as by expediting and cheapening the transfer of such property. 
The primary causes of the expense and delay now incidental to its transfer 
may be referred to the number and variety of rights and interests which the law 
recognizes as capable of co-existing in respect of the same real estate, affecting 
the purchaser with notice, so as to render the release or extinction of such rights 
and interests necessary to the security of his title, and to the circumstance 
of real property being immoveable, incapable of manual transfer, and also a 
material substance having form, or external differences of configuration. 

To attempt the solution of this question by pursuing any fancied analogy 
between the transfer of personal and real estate appears like cutting the knot 
we propose to untie. 

The facility in the transfer of personal pi'operty is the result of its being always 
vested in persons having an absolute power of sale, who can give receipts for 
the purchase money, discharging the purchasers from any obligation of seeing 
to its application, and the result also of such property having for the most part 
a metaphysical existence only, being a mere obligation to pay money, there- 
fore perfectly homogeneous in its nature, and devoid of external differences of 
configuration. 

Every owner of a fee simple estate in land may, under the existing law, if he 
think fit, invest such property with some of the attributes of personal estate ; 
that is, he may vest it in trustees with an absolute power of sale, and of giving 
receipts for the purchase monies. In some cases this is done ; but to compel 
such a course in every instance, by an arbitrary statutory enactment, would, 
I apprehend, be open to objections, based upon social and political con- 
siderations, that would prevent the proposition ever being seriously entertained 
in this country. 

I assume that no such organic change in the Law of Real Property is 
contemplated by the Commissioners. 

The true problem to be solved, therefore, appears to be how materially to 
diminish the cost and delay at present attending the transfer of real estate, 
without curtailing or impairing the various modifications of tenure, the perma- 
nency of investment, and security of title, now incidental to the ownership of 
real property, or, in other words, without removing the primary causes of the 
cost and delay. 
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The logical course would, therefore, seem to be, to examine the proximate Mr. 

causes, and see whether these are capable of being modified or removed. The ^' ^' Wahefieid. 
proximate causes of the expense and delay incidental to the transfer of real 
property I presume are, firstly, the length of period over which the investigation 
of title runs ; and, secondly, the length of the assurance. 

The average interval between successive investigations of the title of the 
same estate may, I think, be taken at about twenty-five years, and each 
investigation, upon an average, as extending over a period of fifty years ; it 
follows that the investigation of each title is, upon an average, repeated twice, 
involving a proportionate expenditure of unnecessary labour. This anomaly is 
no doubt justified by the assertion that each purchaser has an equal right to 
satisfy himself as to the validity of his title by an independent investigation, he 
having no means under existing circumstances of ascertaining the suflSciency of 
the preceding one. Now, one of the objects of the plan I am about to state is 
to supply such means. 

I propose that official examiners, or investigators of title, should be appointed, 
to whom vendors and other persons might submit their titles ; the duty of 
these officers being to investigate the title, and certify the extent and quality of 
the alleged owner's estate. 

A registry to be established of certificates of title, or, more correctly 
expressed, a depository for their safe custody. 

A copy of each certificate to be endorsed upon the assurance through which 
the owner claims to be entitled to the estate. The endorsement to be signed 
by the official examiner or the chief officer of the public depository. 

Such certificate to confer a title good against all adverse claims originating 
prior to its date. 

In all subsequent investigations of title the assurance, with the certificate 
endorsed thereon (where it certifies an estate in fee simple), to constitute the 
root of the title ; that is, no subsequent purchaser to insist on an investigation 
of title antecedent to the date of the certificate. 

This plan, according to the above estimate, would, by abridging the period, 
diminish the cost of the investigation of titles about one half. 

But such a plan standing alone appears open to grave, if not fatal, objections. 

It may be reasonably objected, that giving such force to the certificate of 
title would, in effect, take the onus of investigation from the person who now 
is and should be pecuniarily interested therein, and cast it upon a public officer, 
who is only indirectly concerned in the result. One of the practical conse- 
quences of such a system would be to hold out inducements — a premium — to 
fraud, for instead of the respective interests of vendor and purchaser being 
adverse or distinct they might in fact coincide. The vendor and purchaser 
might be induced, under such a system, to conspire to suppress evidence of an 
incumbrance of which they had notice ; the vendor procuring the connivance 
of the purchaser by selling the estate at an undervalue. In a country with no 
public registry of title deeds the facilities would be equal to the inducements 
to such frauds. But even exclusive of these actual frauds it can hardly be 
doubted but that a system in which the pecuniary interests of the purchaser 
were not involved in the investigation would at least superinduce great laxity 
of practice more injurious perhaps in its general consequences than actual 
fraud. I have had to consider how far the difficulty could be obviated by 
making the certificate of no more force than the opinion of a conveyancer now 
perusing the title on behalf of the purchaser. I am satisfied, however, that 
such a plan would never work practically, nor indeed anything meet the 
exigency of the case, short of making the certificate confer a parliamentary 
title, as above stated. 

It is to be borne in mind that the object of such a change was only to save 
expense, whilst the result might be to increase fraud, frauds too that might 
escape detection for years, perhaps generations. If, therefore, such diffi- 
culties could not be removed the plan would, I conceive, be open to fatal 
objections. 

It is to supply this deficiency, — as a remedy for this defect, — as well as to 
diminish by other means the cost and delay now attending the transfer of real 
estate, that the other parts of my plan are designed. 

I apprehend the question is finally reduced to this : — Is it practicable to devise 
any plan which would make the fraudulent suppression, or accidental omission, 
of a document of title impossible ? 

Kk2 
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Mr. The remainder of the proposed plan would, I submit, not only effect this 

E. T. Wakefield, object, but also materially diminish the length and cost of the conveyance. 

1 propose that upon the execution of an assurance a memorandum of it should 
be endorsed on the deed or other document, through or in respect of which 
the assurer claimed to be entitled to the estate assured. 

I will designate these deeds respectively as the 'primitive' and 'derivative' 
deeds. 

In like manner upon the derivative deed would be endorsed a memorandum 
noting, that such endorsement had been made, and upon what deed. 

The memorandum on the primitive deed need contain only the date and 
names and descriptions of the parties in the derivative deed. 

I will refer to the endorsement of these memoranda upon the primitive 
and derivative deeds generally as the "enrolment" of the derivative deed. 

In the few cases where two or more deeds had the same date and parties 
they could be distinguished by a number or letter, with a reference to such in 
the memoranda. 

The memoranda upon both primitive and derivative deeds to be deemed to give 
full notice to all parties claiming in respect of any deed subsequently enrolled 
of the contents of the documents respectively referred to in such memoranda. 

It will be seen that there would thus be established a continuous system of 
reciprocal reference indissolubly connecting every title deed of the estate ; 
the memorandum on the derivative deed referring to its primitive, and vice vers^ ; 
each derivative deed becoming itself .a primitive deed in respect of the estate 
derived through it ; until the last link in the chain of title was reached, when 
the absence of an endorsement would be conclusive evidence of the absence of 
an}' further incumbrance, or dealings with the estate. 

The enrolment of a deed I propose should be made a part of the solemnities 
due to its complete and therefore valid execution, but so far only as to make 
an unenrolled deed void, as against all parties claiming adversely under an 
enrolled deed ; the presumption being that it was not intended to affect 
parties claiming under an enrolled deed with notice of an unenrolled deed, but 
otherwise as to parties claiming under an unenrolled deed inter se, upon whom 
it should be binding. 

In illustration, I will suppose the case of, first, a conveyance in fee ; secondly, 
a deed of family settlement ; thirdly, a deed charging a portion upon the 
estate under a power in the settlement ; and, fourthly, a mortgage of such 
portion. Under the proposed plan of enrolment a memorandum of the settle- 
ment would be endorsed on the conveyance in fee, with a corresponding 
endorsement on the deed of settlement noting the same ; so the deed charging 
the portion would be enrolled on the settlement, and the mortgage on the 
portion deed. Thus every person investigating the title would necessarily 
have notice of every document in any way affecting the title, for, as in the case 
put, the perusal of any one deed would infalliblj- lead to all the others 
successively. The conveyance in fee would give notice of the settlement ; 
the settlement, of the deed charging the portion, and so on ; or, commencing 
with the mortgage, there would be continuous notice until the conveyance in 
fee, the root of the title, was reached. 

Such a system applied to the proposed plan would effectually ensure the 
official examiner against the suppression or omission of a single document or 
charge affecting the estate, and reHeve him from the necessity of trusting to 
the integrity of the vendor, or relying upon the vigilance of the purchaser ; 
for under it every document creating an incumbrance must be enrolled in 
order to its constituting a valid charge upon the estate as against a person 
claiming under an enrolled deed, and once enrolled would give the examiner 
notice of its existence and contents. The examiner's duties, so far as the 
discovery of incumbrances was concerned, would therefore be confined to 
simply ascertaining that the title deeds submitted to him really comprised all 
the documents enrolled upon them. 

The result would be, that every set of title deeds, alleged to comprise all the 
title deeds of an estate, would contain, not negative, but internal and positive 
evidence of the fact, if this were so, or, if not, then of the omission of any, 
and what, document of title. It would be impossible to obtain this result 
under the existing system, for although a set of deeds may really comprise all 
the title deeds of an estate, yet it is impossible to deduce absolute proof of this 
fact from the contents of the deeds alone. Consequently in perusing a title 
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under the existing system, although it really comprise all the title deeds of an Mr. 

estate, yet as such a fact cannot be assumed or accepted until after a vigilant ^- ^- ^o^hefield. 
examination of title, it cannot, as in the proposed plan, become the means of 
saving expense or delay in investigating a title. The evidence of the non-ex\s- 
tence of incumbrances under the existing system is only negative, and doubtful 
at best, whereas under the proposed plan it would be positive and conclusive. 

The proposed plan therefore by making the fraudulent suppression, or 
accidental omission, of a title deed impossible, would eifectually remove the 
great objection to the official examination of title. 

There is a third portion of my plan which I Avill now proceed to state, and then 
consider it as a means of abridging the length and cost of the assurance itself. 

I further propose that there should be established a public depositor}' of 
facsimiles of title deeds, not for the purpose of registry in the ordinary 
acceptation of the term, but of their safe custody and convenient reference. 

I propose that upon the execution of a deed a fac-simile of it, with the endorse- 
ments thereon, should be deposited in a public building for that purpose. 

Each fac-simile to be arranged according to its date, and those of the same 
date according to the alphabetical order of the first partj'^'s name. 

It would be desirable that an entry of each endorsement upon the fac-simile 
just deposited should be made upon the previously deposited fac-simile of the 
deed referred to in such endorsement, with a corresponding entry upon the 
deposited fac-simile of this having been done. 

This latter precaution, though not essential to the working of the plan, would 
contribute to the efficiency of the depository. 

The functions of the persons charged with the arrangements of the fac- 
similes would be extremely simple, almost mechanical ; as they would not be 
required to peruse the fac-similes, but simply to arrange them according to their 
dates, the possibility of error would be precluded, or would become practically 
inappreciable, in a depository used only for occasional reference. 

There are several mechanical processes by Avhich fac-similes might be taken 
at less cost than copies. 

The advantage of fac-similes over manual copies, duplicates, or " memorials" 
seems so obvious and decided as not to need further comment. Independent 
of the particular requirements of my plan, the establishment of such an in- 
stitution would appear highly desirable upon grounds of general utility. It 
would be the depository in fact of documents possessing, as matters of 
secondary evidence, a value equal to the originals. The great value of title 
deeds,— their destructibility, — the impossibility of replacing them, when lost or 
destroyed, — the circumstance that several individuals may have, in respect of 
distinct rights, a concurrent interest in, and require access to, them, — and of 
their being the sole evidence of the ownership of real estate, and therefore a 
species of property in the preservation of which most persons are directly or 
indirectly interested, — are general considerations strongly recommending the 
establishment of such an institution. 

Its functions would be important, as auxiliary to the working of the pro- 
posed plan. It will be observed that I propose that the endorsed memoranda 
should be deemed to give full notice to certain parties of the respective contents 
of the enrolled deeds. 

Now there are many conceivable cases where such deeds might not be 
accessible to the parties thus affected with notice. Such a difficulty would be 
effectually removed by the proposed depository of fac-similes. For the memo- 
randa thus operating notice would give the dates of the deeds they referred to, 
and the fac-similes being arranged in the depository according to such dates, QYery 
person thus affected by notice of a deed would possess a corresponding means of 
refemng to its fac-simile in the public depository (which he could resort to), 
where the title deeds were, from any cause, inaccessible. On the other hand, 
no one not in possession of such a memorandum could refer to a particular fac- 
simile, the memorandum being the sole clue to its place in the depository. 

Such an institution, therefore, whilst enabling every properly interested 
person to ascertain the contents of a deed, would exclude all others. 

As cases would sometimes occur, under the proposed system, of persons 
requiring to enrol a document being refused access to the primitive deed, it 
should be provided that persons not having the custody of title deeds should be 
allowed access to them for the purposes of enrolment. The requisite endorse- 
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Mr. ment could be made without the person making it obtaining further knowledge 

E. T. Wakefield, ^f j^-g contents than the date and names of the parties. 

Nor could such enrolment injuriously affect the interests of persons claiming 
under the primitive deed, and having the custody of title deeds, for the enrol- 
ment would be of a deed subsequent to, and made by persons having notice of, 
the primitive deed, and therefore taking subject to it. 

I will now state how I conceive the proposed plan would operate to shorten 
the assurance itself. 

In the first place, it would, I apprehend, dispense with the necessity and 
occasion for and, I presume, the use of recitals of title deeds. The chief object 
of reciting title deeds is, I conceive, to preserve secondary evidence of their 
contents in case of the loss, dispersion, or inaccessibility of the originals, and 
also to give notice to persons perusing each deed of the deeds recited therein. 

Under the proposed plan each conveyance would have practically the same 
effect as if it were actually endorsed upon the antecedent title deeds, operating 
the same results, for the enrolment of the derivative deed would be notice of the 
contents of the primitive deed upon which it was enrolled to all persons perusing 
the derivative deed, as fully as if it were actually endorsed upon the primitive 
deed. And as for the preservation of secondary evidence, that would be much 
more effectually provided for than by recitals, the secondary evidence pre- 
served by the depository being, in one respect, equal to the originals. There 
would be no more occasion for reciting title deeds than there would of reciting 
in a document the deed upon which it was endorsed. The enrolment would 
give the purchaser not an abridgment of the title deed, but notice of its 
full contents, and every deed would be indissolubly connected with every pre- 
ceding title deed of the estate. There would be, therefore, I conceive, no 
useful end attained by continuing recitals of title. 

For similar reasons it would be unnecessary to repeat in the derivative deed 
the description of the parcels, unless the parcels comprised in the derivative 
deed formed only a part of or otherwise differed from the parcels comprised in 
the primitive deed. 

By dispensing with the recitals of title and descriptions of parcels convey 
ances would be abridged more than a third their present length. 

I propose that the probates of wills of real estate should be placed upon the 
same footing as assurances, inter vivos, except that their enrolment (not being 
necessary to their validity) should be deferred until required by an assurance, 
inter vivos, of an estate derived through the will, when the enrolment of the 
probate of the particular primitive title deed should be made simultaneously 
with that of the assurance upon the probate. 

I have attentively considered the plan to discover difficulties which might 
arise in the practical working of it, and can only suggest the following as 
entitled to consideration. 

In assignments under the Bankruptcy Act to trustees for the benefit of cre- 
ditors general words, embracing all the debtor's property, are usually emploj'ed. 
In some cases it might be doubtful what property the debtor was possessed 
of at the date of the assignment, and it might, therefore, be undesirable to 
require the immediate enrolment of the assignment, but it should, I think, be 
deferred, as in the case of wills, until there was a conveyance by the trustees 
under the creditors deed, when the latter should be enrolled upon the particular 
primitive title deed simultaneously with the enrolment of the conveyance 
upon the creditors deed ; no practical difficulty would arise from thus postponing 
the enrolment of the creditors deed, for the only persons whose interest could 
be at all effected by it would be the creditors, upon the supposition of the 
debtor in the meantime conveying or encumbering the estate to persons 
without notice of the creditors deed ; but the publicity required by statute to 
be given to such deeds in some cases would, if extended to all, secure the 
creditors against such a fraud. If this were found insufficient, there might be 
a special registry for such assignments. 

Secondly, there are cases (chiefly confined to wills and family settlements) 
where land in the possession of an individual is divided and distributed by one 
assurance amongst several persons. Now, applying the proposed system of 
enrolment to such cases, it is apparent that as there would be nothing on the 
face of each memorandum connecting it immediately with the particular here- 
ditaments comprised in the deed it refers to, so as to distinguish it from the 
memoranda of other deeds comprising other parts of the divided hereditaments, 
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it would sometimes happen that the persons first investigating the title of a ^r. 

particular part of the divided hereditaments would have notice of other deeds ^' '^- ^«*?/^«'<'- 
without being able to discriminate them, as belonging to the title of other parts 
of the divided hereditaments. This result might be readily obviated by pro- 
viding that memoranda of deeds, dealing with a part only of the hereditaments 
comprised in the primitive assurance, should, in addition to the date and 
parties, contain a verbatim copy of the description of the parcels comprised in 
the derivative assurances. This would enable a purchaser investigating the 
title of a part only of the hereditaments comprised in a primitive assurance to 
distinguish at a glance the memorandum of a deed comprising the heredita- 
ments in question from those of other deeds comprising different hereditaments, 
without any practical inconvenience. 

Thirdly, it might be objected, that occasionally doubts would arise in practice 
as to the particular deed upon which a memorandum should be properly 
endorsed. The objection is, I think, more apparent than real. The general 
object and effect of every assurance inter vivos is to assure the estate or 
interest of certain parties in certain property. The fact of such parties and 
the particular estate they intend to assure being known appears necessarily to 
presuppose the knowledge of the document through which the estate is derived. 
The contrary would seem to imply a contradiction in terms. 

Moreover, it should be borne in mind that according to the proposed plan it 
is the unenroUed deeds only which are made invalid (as wanting in an act due 
to their valid execution) ; once enrolled, the assurance is valid so far as its 
formal execution is concerned. The only injurious consequence, therefore, of 
its being enrolled on a wrong deed would be, that it might be open to any one 
disputing the rights of parties claiming under the irregularly enrolled assur- 
ance to show that he had not thereby notice of its contents. But each memo- 
randum, according to the above plan, giving notice of the contents of the deed 
thus enrolled to all persons claiming under assurances subsequently enrolled, 
it is hard to conceive a case where such a question of disputed rights could 
arise on the ground of non-notice. And lastly, if cases of difficulty did arise as 
to which of two deeds was the proper one for the enrolment of a particular 
deed to be made on, the difficulty could be at once disposed of by the enrol- 
ment being made on both without any inconvenient consequences. 

4thly, the case of ordinary leases should, I think, form an exception to 
the proposed system, unless there were an express agreement to the contrary 
between lessor and lessee, which would be no more in effect than making the 
law conformable to the general practice at present ; it being usual for the 
lessee and his sublessees or assignees to waive the production of the superior 
lessor's title. 

The mere non-enrolment of leases need not operate injuriously to the 
purchaser, as the existence of such assurances can be ascertained by local 
inquiry. 

The proposed plan would throw the onus of construing the documents of 
title upon the official examiner, it is true, but of course only where the con- 
struction was free from doubt. He would be only required to detect the 
existence of a difficulty ; and where it did not concern the enjoyment of a 
real estate in specie, but assumed the nature of a charge or claim capable of 
pecuniary satisfaction, the examiners should be empowered to grant a certifi- 
cate conferring a power of sale, subject to the purchase money being paid into 
court, or enough to meet the disputed claim. 

There are many indirect advantages which would be secured by the proposed 
plan. I may refer to one in particular. Amongst the worst practical results of 
a public registry of title deeds operating notice, as in Ireland, is, that in pro- 
portion as the registry is relied on the title deeds lose their intrinsic value. It 
is the fact of a deed being registered, and not simply the existence of a deed, 
which then becomes the important question ; the custody of the title deeds 
becomes a matter of minor importance ; their dispersion and loss is the too 
frequent result, which, in Ireland, has been alone productive of evils more 
than sufficient to counterbalance the advantages of the institution. 

But the proposed plan, instead of diminishing, would increase the intrinsic 
value of the title deeds, for the person possessing them would be able to show, 
without further evidence than that afforded by a superficial examination of the 
endorsements, that he really possessed every title deed of the estate ; and if 
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Mr. there were no endorsement upon the last conveyance to him, he would then be 

E. T. Wak efield, prima facie the unincumbered owner of the estate thereby conveyed to him. 
^ The practical result would be to increase that valuable property which belongs 

to title deeds in a restricted sense, videlicet, that of their being to a certain 
extent symbols, representing the land itself, so that their manual transfer 
implies, to a certain extent, a transfer of the depositor's estate in the land. 
It is to this quality (possessed of course in a higher degree) that the extreme 
transferibility of personal property is secondarily due, and it is upon this 
quality also that the equitable deposit by way of mortgage of title deeds 
depends. In a commercial country like England the power of instantly 
procuring advances upon real property in this way is often of great 
importance. 

I am persuaded that the tendency of modern legislation should be in this 
direction, as far as practicable to make the transfer of an arbitrary symbol 
operate as the transfer of the original. It is consonant with the usages of 
advanced civilisation, and the spirit of this age, and every legislative act 
which imposes a fetter upon this property is a step in retrogression. The 
tendency of the scheme I have proposed would be eminently in this 
direction. 

It would, first, diminish the number of title deeds in proportion as the period 
for the investigation of title is abridged. 

It would, secondly, confer on the title deeds a new quality ; viz., that of 
containing internal evidence of the fact that no document was omitted necessary 
to a complete title to the estate. In both respects it would greatly increase 
their intrinsic value, as symbols representing the estate. 

By a few provisions of a simple character equitable deposits of title deeds as 
a security for temporary advances, might be greatly facilitated, so as to defer 
for a period their enrolment and keep them of the title. 

The system of enrolment here proposed does not involve the introduction of 
a new principle ; on the contrary, it is in effect only organizing and extending 
a practice long known, and of late increasingly adopted. 

The chief obstacle to its more extensive use (as, for instance, in the case of 
second mortgages) is, I apprehend, the difficulty, sometimes impossibilitv, of 
obtaining access to the title deeds. The proposed plan involves only the 
removal of this obstacle, and the extension of the principle of notice. It is, 
moreover, extremely simple in its details, and being familiar in principle would 
fall in at once with the habits and practice of the profession. 

I may observe, in conclusion, that the proposed plan, or any change 
having a similar object, should be gradual, and therefore permissive in its 
application. 

I would, however, prevent incumbrancers or others stipulating against the 
title of any estate being brought within such a measure. If such a measure 
were compulsory it must needs be violent and sudden in its operation, and so 
far essentially inapplicable to the removal of a chronic abuse. The system 
proposed to be modified or abrogated is ancient in its origin, and has been 
gradual in its development. The habits of the public have become, to a certain 
extent, adapted even to its imperfections. Interests of magnitude, and 
greatly complicated, would be involved in any such change. Instead, 
therefore, of regarding the slow application of such a remedy with regret, I 
think it is a subject of congratulation that the proposed change is one of those 
capable of being gradually effected. 

I may take this opportunity of suggesting a change of law which, though 
a matter not of minor detail, would, I am convinced, effect much good. 

I propose that the ad valorem duty should be reduced, and, in substitution, 
a tax imposed proportionate to the length of the document. For every half 
folio there should be an increase of duty, so as to make it really worth while to 
remunerate the conveyancer according to the brevity of a draft. 

I have the honour to remain. Sir, 

Your obedient servant, 

EDW. THOS. WAKEFIELD. 
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Outline by Mr. E. N. Ayrton of some Statutory Provisions 
for carrying out the plan proposed by him in his 
Answers, Appendix Part E., for simplifying Investiga- 
tion of Title by means of Powers of Sale and Personal 
Consents, without Registration. 



Whereas it is expedient to simplify the investigation necessary to be made ^^r. E. N. Ayrton. 
into title to land by a purchaser : Be it enacted as follows, 

I. The term "land" herein shall include hereditaments of whatever tenure "Land." 
or nature they may be. 

II. Every right which, exercisable by a person for his own benefit without The right of dis- 
any one else's consent, now exists to dispose of land for an ownership in fee at P''*'*'°? °* *"'' ^^^ 
common law, or according to custom, and every right which, incident to estate, clusively against 
shall (subject to the provisions of this Act) hereafter arise in any person to derivative estates 
dispose of land as aforesaid, shall, conclusively as against every grant, assu- ^'^^^l ^ document 
ranee, appointment, devise, bequest, disposition, forfeiture, escheat, estate, ^ executed, with 
and interest (except as by clause IX.) to be made, created, or occasioned vided for deriva- 
henceforth in such first-mentioned land, or to be made, created, or occasioned tive estates. 
after the arising of such future right in such secondly-mentioned land, be 

deemed at law and in equity to have, together with the right incident thereto 
of giving receipts to discharge purchasers thereunder, continuance in such 
person and his heirs, or customary heirs (as the case may be), unless and until 
he or they shall execute such document as next herein-after mentioned ; but so 
always that estates and interests to be concluded as aforesaid shall have the 
benefit of the right of protection afforded by the provisions in that behalf 
herein-after contained. 

III. The document to be executed under clause II. shall be a writing, The transfer 
signed by the person aforesaid or his heir (as may be), and attested by two document to be 
witnesses, and be as lollows : 

' I A.B. of [the person aforesaid or such heir'] hereby declare 

' that the right of disposition of the land mentioned in the 1st Schedule to this 
' declaration is in me and my heirs [or my heirs according to the custom of 
' Kent, or according to the custom of the manor of , as the case 

' may be], with the consent of the persons named in the 2d Schedule hereto 
' [or, is in CD. of and his heirs, or, &c. as before, with the 

' consent of the persons {if any) named in the 2d Schedule hereto], and that 
' the receipts in writing of the persons named in the 3d Schedule hereto shall 
' discharge purchasers taking under such right of disposition.' 

The 1st Schedule to the Declaration. 

[ To contain a full description of the jJarcels, with all reservations and exceptions, The 1st schedule 
and other like matters, according to the circumstances.] to the document, 



the parcels. 



The 2d Schedule. 



The day of 185 . 

M.N. of and his heirs, or, &c. [and amy other persons to The 2d schedule, 

consent]. ^-^^ consents. 

The 3d Schedule. 
_, , „ The 3d schedule, 

The day ot 185 . the receipts. 

P.Q. of and his heirs, or, &c. [and any other persons to Join 

in giving receipts]. Which document (including the Schedules), or the docu- 
ment (including its Schedules), which in that behalf shall for the time being 

LI 
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Mr. E. N. Ayrton. 



The transfer docu- 
ment not to refer 
to matters of title, 
but persons 
named in it to be 
defined by per- 
sonal description. 



Copyholds and 
customary free- 
holds. 

Right of dispo- 
sition under 
transfer document 
conclusive against 
derivative estates. 



Character and ' 
operation of the 
right and transfer 
document. 



Intent of the Act. 
The transfer docu- 
ment not to super- 
sede deeds and in- 
struments for the 
making and cre- 
stion of estates. 

But a purchaser 
according to it not 
to be obliged to 
investigate the 
title in relation 
thereto, nor to be 
affected by notice 
of them. 

The transfer docu- 
ment not to be 
capable of transfer 
or deposit, or of 
being dealt with 
as a title deed. 



be in force under the provisions hereof, is herein-after distinguished as " the 
transfer document ;" and A.B. or CD., or the person named in it as having the 
right of disposition, as " the transferor ;" and herein-after the expression " a 
person named in the transfer document " shall include his representatives therein 
mentioned, and also a person not in being. 

IV. The transfer document shall contain no other matter whatever than as 
aforesaid ; and all persons named in it shall be described or defined only by 
residence, profession, or other like description, or by or in respect of birth, 
death, or marriage ; and consents and receipts may be therein limited by an 
express number of years, or by reference to birth, life, death, or marriage ; and 
any description, definition, limit, or term, which in the transfer document shall 
be by or by reference to any document or matter of title to the land or 
otherwise than as aforesaid, or shall qualify the right itself, shall be void ; and 
in the transfer document " heir " shall in all cases be understood to mean heir 
according to blood, without respect to seisin or admittance, or other like matter. 

V. If the land be held by copy of court roll, or be customary freehold, the 
transfer document shall be countersigned by the steward of the manor, who 
shall add the date of his signature. 

VI. After the execution of the transfer document, the right of disposition of 
the land comprised in it, with such consents, and upon such receipts as aforesaid, 
or as may from time to time, under the provisions herein-after contained, be 
made requisite (according to the names (if any) for the time being standing in 
the 2d and 3d Schedules respectively), shall, conclusively as against all estates 
and interests as aforesaid (except as by clause IX.) to be made, created, or 
occasioned in the land after the date of the execution of the transfer document, 
continue at law and in equity, to be exercisable according to the tenor thereof, 
unless and until A.B. or CD. or their respective heirs [or, &c., as the case may 
be,] shall, together with all other parties (if any) whose names shall be standing 
therein, execute a new transfer document under the like regulations as aforesaid ; 
and so forth, upon the like execution of every successive transfer document, 
until execution of the then next transfer document ; and herein-after all estates 
and interests to be concluded under clause II. and this clause respectively are 
meant by the respective expressions " the title represented by the right of 
disposition," and " the title represented by the transfer document." 

VII. Any right aforesaid shall not, as continued by this Act, nor shall a 
transfer document, make or create any estate or interest whatever in the land 
comprised in it, or any interest in the purchase money to be received there- 
under ; nor shall the transfer document be evidence of any such estate or 
interest in anj- person named therein, nor be of any further or other import 
or efficacy than that, as between the persons having such estates or interests as 
aforesaid (except as aforesaid) on the one hand and a purchaser taking 
according to the tenor of the transfer document on the other, the transfer 
document shall be conclusive at law and in equity against such persons and in 
favour of such purchaser to show that he has taken his conveyance from and 
paid his purchase money to the right persons, as to the land in the transfer docu- 
ment : the meaning and intent of this Act being that such estates and interests 
shall be made and created by the like kind of deeds and instruments as they would 
irrespectively of this Act ; and that they shall, in conformity with such deeds 
and instruments, be represented by the names and matters in the transfer 
document ; but that a purchaser for value, whether of the fee, or of any less 
estate, taking a conveyance and making his purchase according to the transfer 
document, shall not be concerned to inquire into such estates or interests as 
aforesaid (except as aforesaid), or to investigate the title to the land in relation 
thereto, or to inquire whether the transfer document truly represent such title, 
nor be affected with notice that it does not. 

VIII. Any right aforesaid shall not as continued by this Act, nor shall a 
transfer document, be capable of being transferred, except on the execution of 
a transfer document, or of a ncAv transfer document, as the case may be ; nor 
shall a transfer document be capable of being deposited b}' Avay of security for 
money or otherwise, or of being dealt with as a deed or instrument of title, except 
within the meaning and intent mentioned in clause VII. ; and accordingly, 

except 
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except as mentioned by clause X., the transfer document shall be deemed at Mr. E. N. Aijrton. 
law and. in equity to be (loss or accident excepted) in the custody of the 
transferor for the purpose of disposition of the land, and other the purposes 
herein-after mentioned. 

IX. Estates and interests to be excepted as herein-before mentioned shall Exception of 
l^g . estates and inte- 

1. Any lease of land in the lessee's occupation under the lease. concluded ° 

2. Any estate or interest taken by assignees in bankruptcy or insolvency, or 
by a judgment creditor, or in respect of any other matter (except an annuity or 
rentcharge payable out of particular lands of the grantor), which may by law be 
and shall have been registered at the Common Pleas in any name standing in the 
transfer document ; provided that nothing in this Act in relation to any such 
judgment or other matter shall affect purchasers for value without notice thereof 
with any new liability : provided also, that no such judgment or other matter, 
in respect of which execution shall have been had in any land of the judgment 
debtor or person liable shall be within this clause. 

3. Any estate or interest to arise to any lord of a manor or superior lord by 
forfeiture or escheat of or from any person whose name shall be standing in the 
transfer document. 

4. Any estate or interest claimed under a title adverse to the title under 

which the right of disposition exercised is claimed. 

xr mi ■ 1 1 1 f. m p t i • ^ ^ -, ^ Custody of transfer 

A. Ine right to the custody or all transfer documents relatmg solely to land document where 

which shall become vested in fee in any such assignees, or in any person by sale the fee is taken by 

under a judgment or other matter which may by law be registered as aforesaid, assignees, or under 

shall go with such fee. ' judgment creditors, 

XI. Any such assignee or person as last mentioned, or any devisee or other Assignees or devi- 
person takins; the leeal or equitable fee under a title represented by any riffht ^®®^' °^ °*'^?'^ , 
oi disposition as herem-betore continued, or by a transfer document, may £gg yn^gr the title 
require the person so having such right, or, as the case may be, the transferor may require a 
and all persons standing named in the transfer document, to execute to such transfer document, 
taker of the fee a transfer document, or, as the case may be, a new transfer 

document. 

XII. Any person acquiring in land an interest liable to be concluded by the Right of protection 
exercise of a right of disposition under any provision herein-before contained, to estates and 
but which interest otherwise would not be concluded according to the title ^i^^rests -which 
itself which shall be represented by such right or by the transfer document, J\^q^ ^ °°'^' 
shall according to his interest be entitled to have his own or a proper protecting 

name in a transfer document representing such title, and accordingly he may 
require the person in whom the right of disposition of such land is herein-before 
continued to execute a transfer document, or, if there be a transfer document in 
being and in force, he may require the transferor to allow the interest to be 
protected by an entry by the person interested of his own, or by such protecting 
person of his, name in the transfer document. 

XIII. Any person named in a transfer document may require the transferor Erasure of a name 
to allow such person to erase his name from it, and such erasure shall be made ^^°^ ^^^ transfer 
by drawing a line through the name leaving it visible ; and there shall be added '^°'="™'5'^'- 

in the margin the name and description of the person making the erasure, and 
the date of it. 

XIV. Any person named in a transfer document, or any person interested Erasure, 
under the title represented thereby, may, upon proof made to the transferor that 

any name in the transfer document ought not by reason of want of interest or 
otherwise to be there, require the transferor to have such name erased ; for 
which purpose the transferor shall cause notice to be sent, by post or otherwise, 
to the person named, or to his representatives mentioned in the transfer docu- 
ment, or if none be mentioned then to his executors or administrators, who 
shall accordingly, if satisfied with the proof, erase the name in manner herein- 
before provided. 

XV. Any person named or interested as aforesaid, or the transferor himself. Rectification of the 
may, in case the transfier document shall not truly represent the title so as to transfer document. 
afford due protection to estates and interests, or shall require any other rectifi- 
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Mr. E. N. Ayrton. Cation, have the transfer document rectified ; but so that no such rectification 
shall be made without notice to the parties concerned therein or to be affected 
thereby, and that every erasure or insertion of a name be made by the person 
named or to be named therein, or by a representative as herein-before provided, 

XVI. Any person named or interested as aforesaid may require the transferor 
to produce the transfer document at all reasonable times, and may take a copy 
of it or of any part of it ; and generally the transferor shall hold the transfer 
document as a trustee for such persons ; but so nevertheless that the same shall 
not thereby be prevented from running with the land upon the execution of a 
new transfer document. 



Production of the 
transfer docu- 
ment. 



Persons not in 
being or under dis- 
ability. 



to such persons. 



Jurisdiction. 



XVII. If any person entitled under the provisions hereof to any protection 
by, or other right in respect of, a transfer document, shall be a person not in 
being, an infant, married woman, lunatic, person of unsound mind, or absent 
beyond sea, the right may be exercised on the person's behalf ; and it shall be 
deemed by the Court of Chancery to be a trust hereby imposed on all trustees 
by settlement or other instrument or constructively, guardians, husbands, com- 
mittees of estate, and persons holding general powers of attorney for others 
beyond sea to exercise the right, according to their knowledge of it, as the 
respective persons, objects of their trust, care, or duty, might exercise it. 

Judicial notice of XVIII. All judges of the Superior courts of equity and law shall judicially 
want of protection notice and remedy any such danger or prejudice to an interest of any person 

not in being, or under disability mentioned in clause XVII., as shall arise from 

want of due protection by a transfer document. 

XIX. Any right herein-before given of protection by, or given with respect 
to, the transfer document may be enforced by application in chambers to the 
Master of the Rolls or a Vice Chancellor or a Judge of the Common Pleas, 
with a right of appeal by special case from the decision of such judge to the 
Lord Chancellor, the Court of Appeal in Chancery, or the Court of Common 
Pleas, and a further right to carry such special case on appeal to the House of 
Lords : provided that nothing herein shall interfere with the existing jurisdic- 
tion in case of persons found by inquisition lunatic or of unsound mind. 

XX. Money received on the exercise of any right of disposition herein-before 
continued, or of any such right exercisable under a transfer document, shall 
become impressed in equity with all interests which, according to the provisions 
herein-before contained, shall be, but, according to the true state of the title 
represented by the right of disposition or by the transfer document, would not 
(but for such provisions) have been, concluded by such exercise of such right. 

XXI. Nothing herein shall alter or affect any statute or jurisdiction or doctrine 
of law or equity regarding fraud ; but so that notice of want of accord between 
a right as herein-before continued, or a transfer document, and the title re- 
presented thereby respectively, shall be no ground for imputing fraud to a 
purchaser for value according to such right or transfer document. 



Appeal. 



Purchase money 
impressed with 
equities of 
estates which, 
according to the 
title, ought not 
to have been 
concluded. 
Fraud. 
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Page 
Mr. WiUisxa 'Bla.mire {Copyhold and Tithe Commissioner) ... - 255 

Mr. William Williams {Solicitor), 1st Examination - ... - 264 

Mr. William Williams {Solicitor), 2d Examination .... 272 

Mr. James William Freshfield, junior, {Solicitor) - - - - - - 284 

Lieut. -Colonel Dawson, K.E., (Assistant Copyhold and Tithe Commissioner) - - 289 



Wednesday, 23cZ August, 1854. 
Mr. William Blamire {Copyhold and Tithe Commissioner) called in, and examined. j^^. fpr^ Blamire. 



1. {Mr. Wilson). — I believe you are one of the Copyhold Inclosure and Tithe Com- 23d Aug. 1854. 
missioners ? — I have the honor to be so. ' — 

2. I need hardly ask whether you have not had much experience in the application of 
maps to various purposes ? — -I was appointed a Tithe Commissioner upon the passing of the 
Act eighteen years ago, on the 18th of August 1836. 

3. Will you kindly give \is some information as to the extent of country which has 
been mapped under the Tithe Commission ? — I can scarcely answer that question Avith 
perfect accuracy. I think the actual quantity would probably be somewhere between 
twenty- five and twenty -six millions of acres under the Tithe and Inclosure Commissions, 
taking the two together, and assuming the total acreage of England and Wales to be 
thirty-seven millions of acres. 

4. That would be considerably more than half of the whole country ? — Yes, a great 
deal more than half of the most important part of the country. The part remaining un- 
mapped is, to a certain extent, v/ild mountainous country. 

5. I believe there are two classes of maps, the first and second class, one which you 
certify, and the other which you do not ? — Under the provisions of the original Tithe Act 
the Commissioners could not adopt any map excepting an accurate map. They call 
accurate maps first class maps. It was extensively represented on the part of landowners 
that this provision in the Act would subject them to unnecessary expense ; and at the 
solicitation of the Tithe Commissioners, the matter in question was referred to a Select 
Committee of the House of Commons, who decided to recommend such an alteration of 
the Act as would give the Commissioners power to adopt any map that afforded the 
means of identifying the properties dealt with. The Commissioners looked upon this 
alteration of the Act as a great misfortune, and they did all that they, as Commis- 
sioners, could do to induce the Legislature to withhold their sanction of the proposed 
alteration. 

6. But still, even for the purpose of the Tithe Rent Charge, it is necessary that the land 
should be accurately identifi.ed, is it not ? — Clearly. Of accurate first class tithe and enclo- 
sure maps, I think we have nearly 3,000 confirmed and in progress. Then again, we 
have other maps which are, it may be presumed, sufficiently accurate for general pur- 
poses. We have no reason to suppose they are not. They were not, however, subjected 
to the test of being scaled and critically examined. Of such maps I thiak we have about 
9,000. 

7. {Mr. Walpole). — Then these 9,000 range under neither the first nor the second 
class ? — The Commissioners have only two classes of maps, first and second class. A large 
proportion of the second class maps are considered in the main available for every general 
purpose. A comparatively small number of the second class maps, having been made 
with reference to certain special provisions of the Tithe Act, would be useless for any other 
purpose. 

8. {Mr. Wilson). — I understand there are 3,000 first class maps which are certified ?— 
Not quite 3,000, but nearly that number of tithe and inclosure maps. 

9. And 9,000 second class maps, which are tolerably good ? — I fancy a large proportion 
is sufficiently good for nearly every purpose. There are 11,746 completed apportionments 
to which maps are attached, whilst there is a certain number in progress. Of inclosure 
maps completed and in progress there are 600, all first class maps. 

10. The inclosure maps are all good ones, are they not? — Yes. First class maps (regu- 
larly tested) of the lands dealt with under the Inclosure Act. 
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Mr. W. Blamire. 11. What is the annual amount of the Tithe Eentcharge ?--J'4,01 1,846 at the' close of 
■ the last year. 

°' ■ 12. Has there been any considerable practical difficulty in applying the rent-charge 

to the proper lands?— None whatever. It is the special duty of the Commissioners 
to take care that the interest of the tithe owner is so protected that there can be no loss to 
him, unless from his own laches. 

13. {Mr. Walpole.) — You apply that to either class of maps? — Yes. 

14. {M7'. Wilson.) — What is the main difference between the first and second class 
maps ? — The difference is this, that in the first class map it is ascertained that the system 
of triangulation adopted is perfect and complete per se, and next that the filling up of 
the triangles is accurate, and that the acreage given is fairly represented by the maps. In 
the case of second class maps the Commissioners are not called upon to subject parties to 
the expense of such examination and testing. 

1 5. You mean the subsequent examination and testing ? — Exactly. 

16. Then the maps originally are made by the same class of persons ? — Yes. 

] 7- An equally experienced class of persons ? — Very often they are ; indeed generally 
they are. The difiiculty has been to induce persons to submit their work to the official 
examination of the Commissioners. Many of the old surveyors of the country said, 
" Neither our maps, nor onr fathers', nor our grandfathers' were ever called into question 
qua accuracy, and we do not know why the Tithe Commissioners should now assume 
the power to test our maps, and we shall advise all parties who have confidence in us to 
refuse to permit our maps to be so tested." 

18. [2Ir. Gookson.) — On the ground of expense? — Yes ; coupled with the feeling that 
it was an indignity to a man of reputation and long standing as a surveyor to have the 
accuracy of his maps called in question. 

19. (Mr. Wilscni.) — With regard to the second-class maps, have you had their accuracy 
materially questioned ? — In some cases ; and in one instance the accuracy of a first-class 
map was contested, and unfortunately the Commissioners were proved to have been 
wrong. I hope I may be allowed to state that it was a case in which Lord Overstone 
was interested, in the parish of Addington, Surrey. A Windsor surveyor made the map ; 
he was a very competent man himself, but he employed a young surveyor to make the 
survey, who, finding some difference in the projection of the lines on paper, assumed that 
the field record of the measue ments was wrong, and not the measurement itself ; whereas 
it appeared afterwards that a line had been projected from a wrong poiut on the paper. 
He attempted (but unsuccessfully) to rectify the apparent error by altering the field 
notes, thus producing a compensation of errors. I mention this case from knowing 
that it has attracted attention elsewhere. 

20. What I meant was, whether you had any reason, generally speaking, to be dis- 
satisfied with the accuracy or supposed accurac}' of the second-class maps ? — Certainly 
not, for our purposes. 

21. Supposing it to be determined that there shall be a registration of title to land, 
and that for the purpose of that registration there shall be a description of the land, is it 
desirable in your opinion that that description should be based on a map ? — Unquestion- 
ably. I cannot conceive how a map can be dispensed with. That map itself [_a vnap 
produced hy Mr. GooksoTi] shows the difficulty, if not the impossibility. 

22. Is it possible to describe the boundary so well by words as by the kind of pictm'e 
which the map affords in aid of words ? — No, certainly not. 

23. Is there any greater necessity, in your opinion, for a map being mathematically 
accurate, than for a verbal description being mathematically accurate ? — I should think 
not. The map in the case of large properties clearly need not be critically accurate. In 
the case of small parcels of land, the boundaries of which are not fenced, or the fences of 
which are liable to be obliterated, I think the map should be accurate. 

21;. But supposing it to be determined that we shall have a description of some kind 
or other, would not a map that was not quite perfect be better, in your opinion, than any 
mere verbal description ? — Oh, clearly ! I do not think a mere verbal description would 
answer the purpose without the use of a map ; whilst I think that in the case of small 
parcels the map should be critically accurate. 

25. In any use of a map you would also have a book of reference to it ? — Certainly. 

26. Well, is not a book of reference a verbal description illustrated by a picture ? — The 
book of reference is a statement of the acreage, the locus of which is illustrated by the 
map. 

27. What I was addressing myself to is this. It is a very common impression that 
you cannot work with a map unless the map is perfectly accxurate ; supposing we deter- 
mined to work with some kind of description or other, would not your second-class map 
be better than a verbal description without a map ? — Certainly ; and it would, in my 
opinion, be perfectly sufficient for ordinary purposes. Assuming that the registration 
proceeded parochially, and that the parish contained both large and small estates, I should 
say that a second-class map would be sufficient for the registration of the large estates, 
but that an accurate, and under certain circumstances an enlarged map of the small 
parcels should, when necessary, be attached to the original map. 
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28. {Mr. Walpole). — What is the scale of your map ? — It varies. The general scale Mr. W. Blamire. 
is three chains to the inch. 

29. Then for the small properties you would want a scale of what size ? — One or two 23d Aug. 1854. 

chains to the inch, according to the size of the jjroperties. We are constantly in the 

habit of attaching to original plans maps upon a larger scale, as in the case of villages, 

towns, and minutely divided properties, where it is necessary to show the exact metes 
and bounds. 

30. How many chains to the inch do you take for those maps ? — One or two. 

31. (Mr. Wilson)— Then the only difference is, that if the property is small the ycale 
must be large ? — Exactly. But that woiild not, in my opinion, prevent use being made 
of second-class maps in their present state, in the case of estates of a certain extent. It 
is the practice of the Tithe Commissioners to set out on the margin of the map and on 
an enlarged scale, villages or towns, or properties divided into minute parcels. 

32. If the maps, such as you have, had been insufficient to identify the lands, you 
would have met with all kinds of difficulties, would you not ? — Yes. The Commissioners 
would not have been justified in using maps insufficient for every purpose of identification. 

33. I believe there have been important extensions of your powers as to drainage 
and other purposes, have there not ? — Yes. Under the superintendence of the Inclosure 
Commissioners four millions of money have been lent by the Government for drainage 
purposes ; and under the same direction considerable sums of money have been borrowed 
under the private money Drainage Act. The proceedings of four Drainage and Improve- 
ment Companies' Acts have also been placed under the same direction. 

34. All those matters are conducted by means of maps ? — Almost universally so in Eng- 
land. There are exceptions in Scotland, where a charge is taken upon an estate as a 
whole. 

35. And (confining ourselves to England) you could not do without the maps ? — It is 
desirable, if not actually necessary, to have maps of the several estates given in charge to 
the Government for the purpose of recovering arrears in case of need. 

36. Have not the Inclosure Commissioners powers of exchange? — They Lave large 
powers of exchange, which are being acted upon very extensively, and under which pro - 
perties involving large mutual interests are continually being dealt with. The advantage 
of so cheap and inexpensive a mode of exchanging properties appears to be now so generally 
appreciated, that the numbers of applications are becoming very great. I ought to add 
with reference to maps, that maps of the lands given and taken in exchange are 
indispensable. 

37. Then your whole machinery is founded on maps, from beginingto end — everything 
you do, almost ? — It is, and could not well be otherwise. 

38. Could we, do you think, make use of any of the existing maps for the purpose of 
registering Titles — I do not ask you how the Title is to be registered ? — Of course that is 
a matter I know nothing about ; but I can have no hesitation in saying, that in every 
parish, if you proceed parochially, of which there are maps in the Office, there would not 
appear to be the shghtest difficulty in preparing for the purposes of registration an accu- 
rate statement of the owners of the lands, and a map showing their respective lands. 
Perhaps I may be allowed to add, that I conceive the economj' in furnishing such 
materials would be a great inducement to landowners to register, assuming such proceed- 
ings to be voluntary. With this view, I have calculated the probable expense ; I assume 
that the average quantity of land in each parish in England and Wales, excluding moun- 
tainous and other waste lands, would be about 2,500 acres. In assuming 2,500, or from 
that to 2,800 acres, to be the average quantity of each parish, I have good reason to 
believe these quantities are above rather than below the actual quantities. Then I will 
suppose the Tithe Commissioners to be called upon to furnish the requisite statements, 
and if so, the process would, I conceive, be this : — They would prepare from the apportion- 
ment a statement of the names of the several owners and occupiers of the respective lands, 
at the time the commutation was effected. They would then ascertain from the parish 
officers what changes, if any, in the ownership and occupation of the land had taken 
place. Supposing no change to have taken place, it would be sufficient to send down a 
copy of the apportionment, showing the names of the owners and occupiers and the 
acreage in detail of their several lands, with a tracing of the map, to be deposited for 
some given length of time in the parish, in order to ascertain what objections, if any, 
were taken thereto. Under the 6 & 7 WiU. 4. c. 71. s. 12., an owner of land means and 
includes every person who shall be in the actual possession or receipt of the rents and 
profits of any lands, saving certain classes of exceptions. The expense of the preliminary 
copy of the apportionment and of the tracing would amount to less than 51. in the case 
of an average parish of about 2,500 acres. Assuming that no objection was taken by any 
one, either as to the boundaries of the lands or otherwise, I should think that upon the 
several owners in the parish testifying their acquiescence in the correctness of the 
deposited document, by signing a certificate to that effect, there could be no occasion to 
send any one to investigate the circumstances upon the spot. Then the ulteiior proceed- 
ings, of furnishing a copy of the apportionment on parchment, and a copy of the map, 
would not exceed 15 J. to a private individual. I apprehend, however, that for public 
purposes, such documents might be suppHed on lower terms, viz., at the cost price, pro- 
bably 10^. or \\l. 
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Mr. W. Blamire. 89. {Mr. Walpole.) — Then you think the cost of a map prepared by the Tithe Com- 

" missioners of a parish of 2,500 acres, would average from 101. to 121. ? — From 10?. to 15/. 

^da Aug. 1854. -^vould be the price charged to an ordinary customer. It is the practice of our oiSce to 
' charge the public 25 per cent, more than the actual cost of the work ; the difference 

being paid to the Government for hotise rent and various other charges. 

40. (Mr. Wilson.) — You seem to be of opinion that the list of ownership under the 
Tithe Act might be of some use in registering Titles ? — Yes. 

41. You mean, of course, only presumptively, and that the parties should have the 
liberty of showing that the statements were wrong, if so ? — Surely. 

42. If an objection were put in, how would you propose to proceed ? — If the objection 
had reference to the boundary of a certain estate, or as to the boundary of a parish, the 
matter might be inquired into and disposed of, after or without appeal. 

43. (Mr. Walpole.) — Have you a list of the ownerships of all the property in the 
parishes that are mapped ? — Yes. 

44. You do not revise those lists periodically ? — No ; in cases of divisions of property 
being required, the Commissioners do so with reference to such properties only. 

45. Then when you make a new division of property do you make a new ma,p appli- 
cable to that property which is divided ? — Only when the original fields are sub-divided. 

46. At whose expense is the map made ? — At the expense of the parties requiring the 
alteration. 

47. How do you connect the altered apportionment with the original instrument ? — By 
means of the reference numbers to the map, which are set out on both instruments. 

48. Do you keep an index of the names of those owners ? — No ; that is not necessary 
for tithe purposes, and it would be a large undertaking to do it. 

, 49. Are the names of the owners given in the maps ? — Not on the map, but in the 
apportionment attached to the map the names of the owners are given, together with a 
number referring to each close of their lands represented on the map. 

50. That is what I meant. Tlien there is a number on the map, attached to each 
division of property? — Yes. 

51. And that number corresponds with a number given in the apportionment referring 
to the lands of each individual owner ? — Surely. 

52. (Mr. Wilson.) — Each separate field on the map has its number? — As a general rule, 
it has ; but not necessarily so, because the landowners have the power to get the rent- 
chargs apportioned either field by field or estate by estate. The consequences of 
affording such an option were probably not foreseen at the time. It is now generally 
admitted, that it would have been much better to have had the apportionment made in 
every instance field by field. In consequence of a more complete apportionment not 
having been made in the first instance, much additional and expensive work has been 
occasioned. Landowners, finding that the extent of their several farms has been changed, 
come to the Tithe Ofiice to ask for an altered apportionment, which otherwise would 
have been unnecessary. 

53. Supposing, for the purpose of registering Title, we should wish to have the copy of 
the map examined to see if any changes of boundaries had taken place since it was made, 
would that be an expensive operation ? — No. The revision of a parish map, as to 
boundaries, would not ordinarily be attended with much expense, By the original Tithe 
Act, the Commissioners were authorized, subject to appeal, to settle all disputes concerning 
the situation oi boundary of any lands whereby Tithe awards were hindered. On pro- 
ceeding to act upon those powers, the Commissioners found that the landowners con- 
tested determinedly and expensively the correctness of the boundaries proposed to be 
adopted ; not because the Tithes, which were alone affected by such boundaries, were worth 
consideration, but because the landowners feared that by allowing a certain boundary to 
be established for Tithe purposes, such boundary might become eventually conclusive 
for all purposes. The Commissioners being unable to remove this impression, made appli- 
cation to the Government to be authorized to set out boimdaries, and to make them final 
and conclusive for all purposes, subject to appeal. Upon investigation, the parties fre- 
quently arranged their disputed boundaries by compromise. It appears, however, that 
under the Tithe Act 181 formal decisions have been given, exclusive of those compromised, 
whilst under the Inclosure Act, 33 decisions have been given. It is presumed that the 
cases in which parochial boundaries are still disputed and unsettled are but few. In many 
cases of disputed boundaries the Commissioners were called upon to decide, but no formal 
decision was eventually given, aU disputes having been compromised. 

54. (Mr. Walpole.) — The parties acquiesced in the decisions in the other cases ? — Yes, 
generally without appeal. 

55. (Mr. Goolison.) — You are speaking of parochial boundaries ? — Yes. 

56. (Mr. Walpole.) — That is, not the boundary between property and property ? — No. 

57. Only where the property is bounded by the parish? — Surely. The boundaries 
between the properties of individuals were dealt with in cases of dispute, not by giving a 
decision similar to one of those decisions in the case of a parochial boundary, but they 
were dealt with before the Assistant Commissioner attending in the country to hear 
appeals against the apportionment. Evidence was produced, and they were settled and 
decided without giving a formal boundary decision. It may be right to mention an im- 
l)ertectioii in our proceedings which experience alone could have enabled us to remove. 
The plans of parishes were made, in the first instance, by the valuer, who collected his 
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information on the spot, and only in cases of dispute or mistake did the matter occur for TV Blamtre. 

the decision of the A sistant Commissioner. We have a number of parochial boundaries ■ 

that are not correct in this respect, A dispute exists between two parishes, and each 23d Aug. 1854, 

parish has included in its apportionment certain lands in the way of overlap from one 

parish to the other. That difficulty would have been obviated if, together with the 
apportionment for any particular parish, the Commissioners had deposited the apportion- 
ments of the adjoining parishejs ; but they had no power to do so, and even if they had, 
assuming the boundaries to have been incorrect in the apportionment first made and con- 
firmed, the Commissioners had no power to rectify the error. If they had deposited the 
apportionments at one and the same time, then the landowners would have been aware 
of the claims made by a neighbouring parish, which they were either not aware of or not 
attentive to. I merely mean by that to show that it would have been very desirable in all 
these cases to proceed with a certain number of contiguous parishes or districts at one and 
the same time, with a view to the equitable settlement of all matters of boundary. 

58. (Mr. Wilson.) — Suppose on taking up the map of a parish it should be considered 
necessary for the purpose of the Registration of Title to have each actual division of 
property shown on the map, not as it existed ten years ago, but as it exists at the present 
day, would it cost much to have the tithe map looked over for the purpose of inserting 
any new division of property which may have taken place since the map was made? 
— It would not be attended with much expense in merely agricultural parishes ; ' in 
suburban or manufacturing districts where the changes of property are more frequent, 
the expense might be considerable. 

59. It would not be like re-surveying a parish ? — No I cannot conceive that under any 
circumstances the expense would be so great, and in a considerable majority of parishes 
the cost would be but trifling. It would involve the expense of some competent person 
being sent down to the spot. 

60. (Mr. Walpole.) — What was the cost originally of making a map of a parish con- 
taining 2,500 acres? — It varies from a shilling an acre to fourpence an acre. 

61. From fourpence to a shilling an acre ? — Yes. 

62. It might be as high then as 1251 ? — Yes. 

63. (Jfr. Wilson.) — Is there any practical difficulty at the Tithe Office on the occasion of 
a subdivision of property in correcting the changes of boundaries? — No, that is a work of 
frequent occurrence. 

6i. That is frequently done ? — Yes, to a large extent. We have 976 confirmed altered 
apportionments in the Tithe Office at present, and many of these include the alteration 
of boundaries. 

65. (Mr. Lewis.) — The sub-division of fields only comes before you with reference 
to the altered apportionments ? — -Only with reference to the altered apportionments ; not 
necessarily with reference to a change of ownership. 

66. (By Mr. Wilson.) — But wherever an altered- apportionment arises from a subdivision 
of property there is no difficulty in annexing the sub-division to the original map ? — 
Oh no. 

■67. (By Mr. OooJcson.) — In what manner is that done ? — By attaching the altered 
apportionment to the original apportionment. 

68. (By Mr. Wilson.) — With a sub-map ? — With a map in tliose cases where a map is 
required ; that is to say, when the original fields are subdivided. In other cases where 
entire fields alone are dealt with, the original map serves the purpose of the altered 
apportionment. 

69. (By Mr. Oookson.) — There is no sub-division in that case ? — No. 

70. (By Mr. Wilson.)- — Supposing we were to proceed to map lands for the purposes of 
registering titles, would it not be desirable that we should proceed by parishes and not 
by individual properties ? — ^I think so. If you proceed by individual properties, you 
would be subject to the inconvenience which I have expressed by over-laps between two 
parishes. A landowner in the absence of a neighbouring landowner might claim more 
than he was fairly entitled to. 

71. And then the different properties registered would not fit ? — No. It is a gi-eat 
matter to deal with a certain extent of land at one and the same time, as the parties 
interested are more especially alive to the propriety of discovering and sifting any 
improper claim. 

72. Then you are of opinion that in whatever way we register Title it would be 
desirable to begin with a map of the whole parish ? — I should think so ; at least I cannot 
conceive it being safely done in any other way. You know in almost all cases the aggre- 
gate acreage of each parish, and you can account for that in detail clearly and satisfactorily. 

73. Would there, in your opinion, be any injustice in allowing a large majority of the 
Landowners in a parish to determine to have the whole parish registered ? — No, I should 
think not. The larger proprietors would be more likely to concur in such a measure from 
being aware of the advantage of registration, which the smaller ones would not be to the 
same extent ; at all events, the latter would look more to the money to be spent than to 
the advantages to be derived from the outlay. 

74. And if there was any difficulty with regard to money, might not the parish itself 
be called on to raise the money ? — Then you would raise it in the proportion of each 
man's property. 

M m 
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M, W. Blamirc. 75. Col. Dawson, in some evidence which he gave, stated that ordinary persons, not 

used to maps, sometimes met with a good deal of difficulty in finding their properties in 

.23d Aug. 1854. the map. Is that so in your experience ? — Yes, that is so, in cases where an inexperienced 

person comes to examine the map. It is no easy matter to find all the numbers, say from 

1 to 100, where there are 1,000 numbers widely dispersed over the map. You have no 
difficulty vfhere the properties are in blocks, or in other words, where aU the numbers 
belonging to a particular property lie together ; but where properties are dispersed, there 
is considerable trouble, which an inexperienced person feels. 

76. Would it not be an advantage to have some kind of official certificate, which would 
enable parties to have before them an actual statement of the property proposed to be 
dealt with, together with the numbers ? — I would suppose that if the registration proceeded 
pardchially, and was made from the maps in the Tithe Office, you would do this, viz. : 
You would set out J., as a proprietor, with a certain quantity of land, and you would 
put a letter or other symbol on all his fields. You then come to B., and you do the same 
thing. That would be an easy mode of identifying the entire property of any man in the 
parish ; or you might represent the same by means of colours. 

77. Do you not think that we should not be able to depend on the statement of owner- 
ship in your office for such an important purpose as the actual registering of Title ? — I 
think not. You must, however, bear in mind that the owner of the property has usually 
paid the expenses incident to the commutation, and although he may not in every case 
be the legal owner, yet in most cases he certainly would be so. 

78. Then you think that a list of the persons registered as landowners might be 
admitted presumptively, subject to objection ?— Clearly not without investigation. 

79. (Mr. Lexvis.) — You frequently take -a mortgagee or a tenant for life as sufficient 
for the Tithe Commutation? — -We take the owner of the rents and profits as the party 
actually interested. 

80. The party actually in possession ? — Yes. 

81. You do not investigate what is the nature of his interest ? — Oh dear, no. 

82. (ilifr. Wilson.) — You lithographed some of the maps at first ? — Yes ; we lithographed 
a considerable number. 

S3. Was there any great demand for them ? — No ; we sold but few. 

8-i. {Mr. Waljjole.y — -What was the cost of them ? — Very little ; two or three shillings 
in some cases, one shilling in others. 

8.5. (Mr. V/'ilson.) — Supposing you require three copies of a map, it is as cheap to have 
them lithographed as to have them copied by hand, is it not ? — I am not prepared to say 
it is, but it it is somewhere thereabouts I think. 

86. Do you think we can have any material assistance fr-om the Ordnance Maps : they 
are now proceeding on a scale equal to your first-class maps, are they not I — Those here- 
after to be made will be on the scale of ^rxo-o'''^- The four northern counties are still to map, 
and a portion of Yorkshire, and I think a portion of Lancashire also. Lancashire, York- 
shire, Wigton, and Kirkcudbright have been sm-veyed by the Board of Ordnance, upon 
the scale of six inches to the mile. 

87. {Mr. Gookson.) — That is about one to ten thousand ?— Yes. 

88. (Mr. Wilson.) — That scale is now given up, is it not ? — Yes. 

89. Then the scale now adopted would be large enough for any purpose ? — For every 
purpose. 

90. And they intend to spend a considerable sum every year ? — I believe 100,000/. 
a year. 

91. Col. Dawson has some sheets of the Ordnance Map, on which the parishes possessed 
of first-class maps, and those possessed of second-class maps, and the unmapped parishes 
are distinguished by three difi'erent colours ; would you kindly let us have one of them 
another day to look at ? — Yes, certainly. 

92. I have one more question to ask you about the revision of maps. Suppose we had 
a correct map of a parish to start with, would it, in your opinion, be necessary for the 
purpose of registering titles, that that should be revised periodically or not ? — I should 
think it would be in certain districts : namely, in those districts where property changes 
hands frequently. In manufacturing districts for instance, the alterations of the original 
map would be so extensive, that after some years, (say twenty years, or as often as might 
be deemed necessary,) I should think it would be desirable to have the map revised and 
a new map made, but only in those cases- where property often changes hands. 

93. Would the expense of revising a map be anything like the expense of maldng a new 
map, unless the changes had been very great indeed? — Certainly not, and I believe it will 
be found that in many cases the tithe maps will not require any alteration. Where the 
boundaries of fields or of the other subdivisions of property have not been affected, and 
the original tithe map is fairly available for registration purposes, the expense woiUd not 
be great.' In some cases, however, of defective maps, the expense of revision and of adapting 
them to registration purposes would necessarily be considerable, but in other cases, the 
expense would not be great. 

94. (Mr. Lewis.)— It wordd be necessary to see what changes had actually taken place ? 
—Yes. 

95. (Mr. Wilson.) — I believe in the Tithe Office you can turn to any map in a moment 
can you not ? — Yes, the Commissioners cause the maps to be very carefully registered, and 
can produce any map they have in two or three minutes, and it is necessary they should do 
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so. The conveyancers of the present day make great use of the information to be had in Mr. W. Blamire. 

the Tithe Office. Numbers of people come to the office daily to examine maps, and to 

get particulars of certain properties, and tracings of those properties, which they attach 23d Aug. 1854. 

to conveyances in place of or in elucidation of the old and original designation of the 

property. That has been going on to a great extent. 

96. {Mr. Cookson.) — Is any fee paid on the inspection? — Half-a-crown. Numbers of 
people come to inspect every day. 

97 (Mr. Wilson.) — Has that been increasing rapidly ? — Yes. 

98. (Mr. Lewis.) — They use your map in sales by auction? — Yes, and I observe in 
advertisements in country papers when property is to be sold there are references to tithe 
maps. 

99. Number so-and-so on the tithe map ? — Exactly. 

100. (Mr. Walpole.) — Is the map attached to the conveyance? — The tracing and the 
particulars are copied and attached to the conveyance. 

101. (Mr. Lewis.) — At all events the number is adopted ?— Yes, and I think the copy 
of the map. My reason for saying so is this, that a provision was introduced into the 
Stamp Act of 1850, to the effect that, if in a conveyance reference were made to any other 
instrument, that instrument, in order to be given in evidence, should bear a certain stamp 
duty increasing with its length, from which duty tithe apportionments are exempt. It 
therefore became necessary, that the Commissioners should apply for a modification of 
that enactment, as many of these apportionments are of great length, and if the progressive 
dutj' were charged, it would be fatal to the system. The Government, however, were 
good enough at once to make the required concession. 

102. (Mr. Wilson.) In many cases copies of your maps are adopted for general purposes 
where no altered apportionments have been applied for ? — Yes ; we are often applied to for 
information from our documents for a variety of purposes. 

103. You are of service in that auxiUary way? — Surely. It is our duty to make the 
documents in our office subservient to public purposes as far as we can. 

104. (Mr. Cookson.) — On what evidence do you make alterations in apportionments ? — 
At the request of the party claiming to be the landowner. 

105. Do you ever alter the original map ? — No ; we have no power to do so. 

106. Do you add a supplemental map ? — Yes, auxiliary to the original map. 

107. (Mr. Wilson.) And referring to the numbers on the original map ? — Yes. 

108. (Mr. Lewis.) And varying the number in this way, "496 a, 496 6"? — Yes. 

109. But not altering the figures? — No ; not altering the original figures, but adding 
auxiliary letters to the numbers. 

110. (Mr. Wilson.') Supposing we were to commence a system of Registration of Title, 
we might perhaps advertise a list of the parishes that have maps, and any one of those 
might come in and ask to be registered ? — I ought to state that in certain parishes we 
have maps of all the lands which they contain. In other parishes we only have mai^s of 
the titheable property ; and there may be some properties not titheable, and Avhich do 
not appear, but the extent of which could easily be got. 

111. (ilfr. Lewis.) You said just now you thought there could be no objection to a 
majority of land owners in a parish binding the rest in agreeing to a system of Registra- 
tion of Title. You would not form that opinion irrespectively of the consequences which 
the enactment in question might attach to the omitting to come in and register ? — I 
scarcely understand the question. 

112. Suppose the Act were to say that unless within two years any one having an 
interest in a given piece of land should come in and make an objection to the map at a 
given place, and to have an alteration made in the book of reference to the map. he 
should be deprived of his interest in that land ; your opinioa would not go to such an 
extent as that ? — Certainly not. It wotdd depend on the peculiar circumstances. 

113. (Mr. Walpole.) You do not mean to make the map conclusive evidence of the 
boundaries of property ? — Certainly not ; only as an auxiliary. 

114. Do you think any of your first class maps are now sufficiently accurate, not 
merely in themselves, but with regard to the alteration of property that has subsequentlj' 
taken place in those parishes, to constitute the foundation for a good registration of 
ownerships ? — Without inquiry it would be impossible to ascertain what alteration in 
property had taken place. They would be sufficient, I should fancy, for the purpose of 
registration, assuming no alteration had taken place. 

115. Then you have no means of informing the Commissioners of the extent of 
alterations that have probably taken place since the time these maps were made ? — No ; 
that can only be obtained by commimication with the parish officers. 

116. Therefore you can give us no accurate information as to whether a system of 
Registration could commence with the present maps now in the Tithe Commissioners 
Office ? — They certainly could not commence with the maps in the office at present, 
excepting after such investigation and revision as were required. 

117. Then in all cases, if you wished to apply the system of registration of ownership 
to different properties in any parish, you would either have to revise an old map or to 
make a new one ? — Yes. If alteration in the boundaries of closes of land had taken place 
the old map would require alteration to that extent ; but where the ownership only had 
changed, the substitution of the present landowner's name would answer every purpose. 
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Mr. W. Blamire, 118. What do you suppose would be the expense of that to a parish, taking the average 

• at 2,500 acres, first in a rural and then in a town district ? — I take it for granted that 

23flAug. 1854. there are very few parishes at present in, which there are not tolerably accurate 

~ maps to be had. For the Poor law purposes a great many maps have been made. Of 

those maps we have tracings in the ofSce, because they are tested by Colonel Dawson. 
There have been also many maps and surveys made for the purpose of rating which might 
be had from the parishes, but which maps were not submitted to the Poor Law Commis- 
sioners. 

119. You could not adopt any of those maps without testing them to see if they were 
accurate ? — Not if they require to be critically correct as first-class maps ; but for the 
purposes of registration they would require to be subjected only to the same examination 
as the ordinary tithe maps. 

120. I rather wanted to get at the expense of applying the system of Eegistration to 
a rural parish to begin with, and afterwards to a town parish, supposing such a system 
were to be established ? — The expense of making the map of a rural district would be on 
an average I should think a shilling an acre. 

121. That would be about 125L ?— Yes. 

122. And what would be the expense in a town district ? — The expense would depend 
upon the closeness of the different properties. I conceive it would cost at least two 
shillings for each house, where the district consists solely of houses. 

123. (Mr. Wilson-) That is for making a new ma;p, is it not ? — Yes. 

121'. I understood it would not cost as much to revise an old map as to make a 
new map ? — It would not, except in very extreme cases. I ought to mention that on 
exchanges the Inclosure Commissioners occasionally receive complaints from parties 
who claim to be the owners of the property they are exchanging. When that is the 
case it is the duty of the Commissioners before proceeding with the exchange to obtain 
all the particulars of the grounds on which the claim rests, and to deal with it under the 
circumstances. 

125. (Mr. Lewis.) Such as the case of a tenant for life having the power of binding the 
inheritance by an exchange under your Acts ? — Any person either having, or assuming to 
have, an interest in the property. 

126. (Mr. Wilsooi.) How long ago were most of the tithe maps made ? — The Tithe Act 
passed eighteen years ago, and the Amendment Acts followed as they were required to 
meet particular cases ; and these maps have been coming in ever since. 

127. {Mr. Walpole.) How many parishes are there in round numbers in the 
kingdom? — 15,000 parishes and divisions of parishes, which under the old Act of the 
13th and 14th of Charles II. wei-e authorised to maintain their own poor. 

128. Mr. Coohson.) Parishes and townships ? — Exactly. 

129. (Mr. T-faiJjjofe.)— Then the cost of making maps for each of these parishes if 
they were all rural parishes, putting the cost of each parish at 125Z., would amount 'to 
nearly 2,000,000/., 1,875,000?. ? — The maps and references in the Tithe Office have cost 
2,5O0,OO0Z. 

130. You must add at least half a million for the difference between rural and town 
districts ? — For tithe purposes we have had but few town districts mapped. 

131. I am talking of registration purposes; supposing you were to map all the pro- 
perties distinctly ? — It would cost a great deal more than 2,500,000?. The expense of 
making maps for Registration purposes in towns would be very large. 

132. We should not be very far wrong if we were to estimate the cost of mapping 
England and Wales for the purpose of Eegistration of property at three millions <^ 
money 1 — It would cost more. 

133. And even those maps would have to be altered periodically ? — Surely town 
maps and maps of manufacturing districts ; I take it that the change of proprietorship 
in towns is much greater than in the country. ^ 

134. There would be a constant alteration going on in those maps when individual 
owners had intermingled their properties and sold one to the other, and those maps mio-bt 
be paid for by the individual owners when the property had been so sold and conveyed ? 
— Yes. 

135. Then in those cases the cost of revising the old map, using for that purpose the 
sub-map which would be evidence against the parties who have dealt with those divisions 
of property, would not be so much as making the map originally ? — No. 

136. You need not survey those again? — No. 

137. And the cost of keeping up a good system of mapping for the purpose of Eegis- 
tration, even although you had maps made every 10 or 20 years would not^be 

a considerable addition to the original expense incurred in making them ? Certainly 

not. I presume, in consequence of the determination of tlie Government to adopt a larcre 
map, that in the course of time the whole kingdom would fall into that system, and that 
you would have a re-survey of those districts that were first surveyed for the' Ordnance 
purposes. 

138. The fact is, that any survey that was going on for Ordnance purposes mit^ht 
combine the purpose of Registration without any additional expense ? — And it would''do 
so. 

139. (Mr. Wilson.) And that I suppose would be the very best map that we could 
possibly have ? — Yes. 
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140. I see that Colonel Dawson made- fclie cost of revision very much less than ^he cost, Mr, W. Blamire. 

of making a map ? — Well, he is thoroughly competent to give a sound opinion upon it . 

which I am not. 23d Aug. 1854. 

141. He makes the expense of making a map dd. an acre, and the expense of revising > 

a map id. an acre ? — What was the date of Colonel Dawson's opinion ? 

142. It was about the year 1847 I think. — Then the value of surveying work has 
increased since that. I am quite sure I do not overstate the cost of making a new map, 
at one shiUing an acre. 

143. I was not mentioning it so much with reference to the actual work as to the 
difference between making and revising ? — Probably Col. Dawson made the statement in 
explanation of some particular case. Would it not be better that we should send you a 
copy of the apportionment and a tracing from the map of some parish ? 

144. {Mr. Walpole.) Yes. Perhaps you could give us a copy of a completed map, 
and a completed apportionment, that we might add it as an Appendix to our Report ? — 
I wiU do so. 

145. {Mr. Wilson^ And an altered apportionment with a sub-map upon the altered 
apportionment ? — Yes, you shall have it. 

146. {Mr. WcdpoU) Your opinion is that you could hardly proceed without having 
a new map? — I think the documents that we have are quite sufficient (when 
revised) for registration purposes. 

147. Supposing you have a voluntary system of registration, and the party who wishes 
the conveyance to himself to be registered should desire to make use of any maps which 
you have got now, depositing them in the Registrar's Office, he could do so easily, I 
suppose, unless the property had been altered since the time when it was mapped for 
your purpose ? — Yes ; assuming you allow individuals to submit their property for regis- 
tration. 

148. And the individual, for that purpose, could have a copy of your map at a very 
trifling expense ? — He might have a tracing at the rate of two or three shillings for one 
hundred acres. 

1 49. Then he might deposit an extract from your map relating to parish A., containing 
perhaps, ten or a dozen numbers of different fields which belong to the person of whom he 
purchased, and leave it there for any other person to take advantage of it if he pleased ? — 
Yes, the expense of doing that would be little to the individual. 

150. What should you say it would be 1— The particulars and the map would cost about 
five shillings the one hundred acres. 

151. {Mr. Cookson.) If an individual were permitted to do that, he might put into the 
map property belonging to other persons? — Yes; as I explained, when isolated parishes 
were commuting their tithes, there were instances of parish A. taking a portion of parish 
B. to which it had no right. 

152. In settling the apportionment of parish A. you did not call in the adjoining parish ? 
— No ; the Tithe Act ought to have contained a provision to that effect. 

15.3. {Mr. Wcdpole.) Where would be the harm of A. colouring the property he 
bought, leaving all the rest uncoloured, so that the mere deposit of the map was not to 
affect any other owner ? — The party doing that might lay claim to property that did not 
belong to him ; and other landowners would not look over it, and you might be led into 
difficulty. 

154. {lilr. Cookson.) It would only be another mode of describing the land he 
professed to be dealing with ? — Yes. 

155. {Mr. Walpole.) But in those cases where the property had been bought since 
the time when the map was made, and a map of that portion of the property had been 
put on the conveyance, would there be any objection to a purchaser from the party 
placing on the register the copy of the map coloured ?— I should fancy, without investigating 
the matter, there would be great danger in allowing individuals to register otherwise than 
parochially, or by some district or other, the boundaries of which were well known and 
ascertained. 

156. In short, you think there would be danger in any person being allowed to register 
unless the owners of all properties abutting on his own were either heard or admitted the 
map to be correct ? — I think so. 

157. Then that would exclude the possibility of any system of registration unless a 
compulsory one ? — I think, from what I have seen in the Tithe Office, it would be very 
dangerous to allow individuals to register, and that all the neighbouring landowners 
ought to have notice. 

158. Then, to a certain extent, any system of registration must be compulsory? — I 
fancy it must be compulsory in the end. 

159. No, at the beginning ; must it not be compulsory upon all the owners of property 
to this extent, that they must all acquiesce in a map of the parish being made, and con- 
tribute towards the expense of that map ? — Where a map is necessary to be made. 

160. Is not your evidence proceeding on the assumption that a map is necessary in aU 
cases for the purpose of a system of registration ? — Surely ; but there are the tithe and 
other maps in existence, 

161. {Mr. Cookson.) It is a common practice now in conveying property from a vendor 
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M^. TV. Blamire. to purchaser to describe the property in words, and also to refer to a map which is drawn 

on the conveyance ? — ^Yes. 

23d Aug. 1854. 162. But that description affects no adjoining owner ; it is not evidence against him? 
■ —No. 

163. And suppose such a deed were registered, why should the deed with the map 
attached, from the circumstance of being registered, be injurious to any adjoining owner? 
■ — I am not prepared to answer that question, not having the advantage of being a legal 
man, but I should have thought it would have given the party registering his jjroperty, 
in setting out that map, if it was unobjected to for a series of years, a. prima facie title 
which he ought not to have had. 

164. {Mr. Leivis.) That would depend on the effect which the law gave to the regis- 
tration ?— Yes. 

165. (Mr. Walpole.) Have you found that small owners of property have objected 
to the expense necessary for the map for the commutation of tithes ? — No, they have 
behaved exceedingly weil Sometimes they have objected, but we have had no great 
diificulty with them. 

166. Do you not apprehend that there might be some objection by owners of property 
to a parochial map for the purpose of voluntary registration, if they did not wish to have 
their property registered ? — Certainly, I think the small proprietors would not be 
aware of the advantages, and would look to the expense, which they would consider 
unnecessaiy. If the system could be commenced, and the value of property was founrl to 
increase largely, (and I think it would to a considerable extent by a system of registration,) 
then their objections, I suppose, would be withdrawn. 

167. But the anticipated addition to the value of property would not operate on the 
great mass ? — No, they would not believe the value would be increased. 

16 > There would be considerable difficulty in getting them to consent to the expense 
of new maps for the purpose of registration, however advantageous it might be, until 
they were satisfied of the advantage ? — There would be so. 

169. How did you chajge the expense of mapping the parishes for tithes ? — Fro rata, 
according to the rent-charge each individual had to pay ; and sometimes, under particular 
circumstances, equally. There were cases where lands were covered by a modus, and 
where the pro rata amount on that payment wovdd not be equitable. 

170. How did you charge the expense in that case? — We charged so much for the map 
pdr se, and so much for the ministerial duty of imposing the modus on the land. 

171. In registering titles to land, there would be no modus or special case of that 
kind, and therefore the only way of charging the property fairly would be pro rata all 
over the kingdom ? — I think so. 

172. Do you think that Colonel Dawson could add anything to your evidence material 
for us to know ? We should not like to trouble him unnecessarily. — I have no doubt he 
can ; of course, he is thoroughly conversant with maps. 

173. Can you give us any idea of the probable period within which the Ordnance Maps 
would be completed for the whole kingdom ? — The Ordnance Maps are completed 
for a large proportion of the kingdom ; first, on the scale of one inch to the mile ; 
and latterly, the two counties of Yorkshire and Lancashire, on the scale of six inches 
to the mile ; and there are the four northern counties which will be soon completed 
on the new large scale. I am not sure, but I believe the portions not completed of the 
other two counties of Lancashire and Yorkshire wiU be finished as quickly as may be by 
spending a fair proportion of the 100,000?. a year upon them and upon Scotland. 

174. Do you think it is in contemplation to make a new survey and map of those 
counties that have been mapped at one inch and six inches eventually ? — I believe it is ; 
but that will be at a distant period, probably. 

175. It would take a long time to do that, I suppose? — Oh, a very long time. 

The Witness withdrew. 



Friday, 1st September 1854. 
Mr. William Williams {Solicitor) called in, and examined. 

176. {Mr. Walpole) I thiak you were examined before the SelectjCommittee of the House 
of Commons appointed to inquire into the subject of the Registration of Assurances ? — 
I was. 

177- And in the com-se of that examination you suggested or confirmed the suggestion 
of some other persons, as to a plan of registration of title or ownerships of property, 
rather than the registration of assurances ? — Yes. 

178. And in the course of the examination you also pointed out that a system of 
caveats, somewhat similar to the system of distringases which are put on stock, might, in 
the event of a registration of title being adopted, operate as a security for persons who 
had beneficial interests in the lands so registered ?— Yes. 

179. Do you still adhere to the evidence which you gave before the Select Committee 
of the House of Commons ? — Yes. 
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180. Now, adhering to that evidence, have the goodness to explain to the Commis- Mr. W. Williams, 

sioners in what way you think a complete protection might be given to all those interests 

which are not entered upon the register of the ownership of property ? — 1 think that 1st Sept. ISS*. 

efficient protection would be obtained by lodging a distringas similar to the distringas 

which is now issued for the purpose of restraining the transfer of stock in the Bank of 

England, with the additional precaution which I understand has been suggested by some 
of the Commissioners, and which Mr. Cookson mentioned to me the other day, viz., that a 
distringas should be removable, not as is now generally done at the Bank, by giving 
notice of the intention of the party to transfer, and the distringas then being removed 
as a matter of course if no bill be filed at the expiration of eight days, but by requiring 
the assent of the person who lodged the distringas or the order of a court or judge. I 
think that would aflbrd ample protection against all improper attempts to alienate the 
land. 

181. In other words, if it was done by the order of the court or judge, it would be 
done by a decision adverse to a party befoie the court. If done in any other way it 
would be done with the consent of the party who claimed the interest ? — Yes. 

182. So that no interest could be injured if that plan were adopted ? — I think not. 
We are not now providing for cases of forgery, or cases of which the crimiaal law takes 
notice, 

183. Have you had extensive practice in relation to distringas on stock ? — I have had to 
lodge distringases, and I have found a distringas lodged against a fund of which I have 
been a trustee. That was where a person who had a beneficial interest as a reversioner 
sold his interest to a public company, which always makes it a practice to lodge a 
distringas. It was a reversionary society, and they lodge a distringas immediately. 

184. If a reversionary interest is sold to a public society, they, as a matter of course, 
lodge a distringas 1 — Yes. 

185 Where a reversionary interest in stock is sold to an individual is it the practice to 
lodge a distringas ? — I have not been much concerned for those who have bought rever- 
sions, but I believe it is the practice. In fact it is the natural mode of protecting the 
fund. 

186. {Mr. Gookson). You would not think that a solicitor would discharge his duty 
unless he obtained a distringas in such a case ? — No. If I were concerned for the 
purchaser of a reversion, I should lodge a distringas as a matter almost of course. 

187. (Mr. Walpole). Have you ever heard in your professional practice of many or 
any fraud's berag committed with reference to the transfer of stock by a trustee, where a 
distringas had not been lodged ? — I have not, in the course of my own practice. I 
have known of instances that have taken place. I have seen them in the ordinary 
channels of information, the public papers, when they have become the subject of judicial 
investigation. 

188. But usually, with regard to a settlement of stock, the mere circumstance of 
respectable persons being named as trustees operates as a sufficient protection to all the 
persons interested in that stock ?— Yes. 

189. And the cases of frauds are comparatively very few? — Yes. I have had occasion 
to read the evidence of witnesses connected with the Bank of England, examined upon 
the South Sea Trust Company's scheme, and I observed that no instances have occurred 
of frauds where there have been three trustees. They have found instances of collusion 
between two trustees, but no case of collusion between three. 

190. But practically there would be some difficulty in keeping up the number of three 
trustees ? — Yes. I only mentioned that incidentally ; not as connected with the inquiry. 

191. (Mr. Gookson.) The necessity of keeping up the number of trustees would not exist 
if the parties beneficially interested were protected ? — No ; because the registrar in this 
case would become himself a quasi trustee. He has notice that a distringas is lodged, 
and he restrains the transfer, whether there be one, two, or three trustees. The number 
of trustees is unimportant. 

192. If there is a distringas you are satisfied that the registrar would not allow a 
transfer to be made unless he had the order of the court or the consent of the parties, 
and that would get rid of all difficulty of notice not reaching the parties ? — Yes. 

193. (Mr. Walpole.) I believe you are a very great advocate for the simple registration 
of title ?— Yes. 

194. What class of interests would you allow to be put on the -register as registered 
titles ? — Answering generally, I should say everything which at the present moment is 
ordinarily the subject of sale as between vendor and purchaser. I mean every estate or 
interest in land which a purchaser buys with a view to specific enjoyment. 

195. Then you would not put on the register merely the owner of the fee? — No, 
certainly not. 

196. Would you have life estates on? — Life estates in possession. Anything that is 
purchased for possession or specific enjoyment. 

197. Would you have life estates in remainder, as distinguished from life estates in 
possession ? — That is not contemplated, because life estates in remainder are the subject 
of settlement ; they are not the subject of sale. Leases for lives are rather the interests 
we contemplated, being actual interests which are now known to purchasers, and which 
are taken with a view to actual possession and enjoyment. 
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Mr. W. Williams. 198. Then you -would put the fee, the life estate, the reversion, and the lease ? — I was 

not aware that I was to be examined on this branch of the subject, or I would have 

1st Sept. ISSi. brought my notes and papers, and been better prepared to specify the interests which we 
proposed to place on the registry of titles. 

199. {Mr. Wilson.) Let us understand whether Mr. Williams refers to such a thing as 
a life estate under a settlement, or leases for lives ? — No ; leases for lives. In the evidence 
which I gave before the Select Committee I endeavoured to draw a distinction between 
property in land which is the subject of sale, and interests in that property which are the 
subject of settlement, intending that every species of property which is the subject of 
sale and purchase with a view to specific enjoyment should be on the register of titles, 
and that those interests in such property which are the subject of settlement, and not 
ordinarily the subject of sale, should be excluded from that register. 

200. (Mr. Walpole.) But then one would like to know what you would include under 
that last definition ? — That formed the subject of a good deal of consideration, upon which 
I was examined before the Select Committee, and I had better refer to the evidence I 
then gave. 

201. With reference to the protection that is to be given to interests, it would be 
material to consider what class of interests are to be registered, as distinct from those to 
be protected ? — It merely comes to this, that you would have to define of what interest a 
registered ownership should consist. 

202. Can you see any objection to a registered ownership consisting of more than the 
absolute power of disposition of property, whatever that property might be ? Might 
you not assimilate it more closely even to stock than you are attempting to do ? — The 
difficulty I have aways felt is this, that stock is sold only for one interest, namely, the entire 
interest ; land is sold, not only for the entire interest, but for a limited or qualified 
ownership, of which leases for lives or for years, rentcharges in fee, next presentations, 
&c., may be taken as examples ; and it has always struck me that any attempt to intro- 
duce a complete analogy between stock and land must fail, because that complete analogy 
does not exist in the things attempted to be compared, and I think it would be impolitic 
to create a forced analogy between them by enacting that an estate in fee simple shall be 
the only estate that for the future shall be sold and conveyed by means of the proposed 
registration. 

203. Do you not sell a reversionary interest in stock ? — Yes, but it is not sold in the 
market as stock. Stock passes on the stock exchange as lOOL three per cents, or what- 
ever other sum it may be, in stock ; but you ' never so sell the reversion of stock. The 
Bank of England never takes notice of any qualified interest in stock. The title to land 
would be very simple if no one could sell his land for any estate less than the fee ; but I 
am not prepared to say, on the part of landowners, that such a state of things would be 
desirable, and therefore an attempt was made, in introducing the proposed system of 
registration, to provide for the admitted differences between stock and land ; stock being 
sold only as an entire thing ; land being sold, not only for estates in fee, but for certain 
other specific interests, with a view to actual enjoyment by purchasers. I would mention 
more particularly leases, rentcharges, next presentations, and other limited interests, the 
purchasers of which expect to have the specific things they contract for, and which 
therefore I think shoiild be the subject of registration as they are now of legal convey- 
ance. Then, any mere equitable interest, such as an equitable mortgage or charge ; which 
does not require the specific thing to be delivered to the person who becomes entitled to 
the charge, may be effectually protected, as it appears to me, by distringas ; and I think 
that all settlements of land may be protected by vesting the fee simple of the land in 
trustees in the same way that stock is vested in trustees. 

204. {Mr. Cookson.) Then, after it has been once registered absolutely in trustees, 
would 3^ou propose that any limited interest, such as a lease for lives or a lease for years, 
should be carved out of it, and registered ? — Yes. It would be competent for the trustees 
to grant such leases, which would be registered in that division of the registry which it is 
proposed should refer to the leases to which the land is subject. 

205. {Mr. Lewis.) Would you not propose to register any sale of the life estate under 
the settlement I — It did not form the subject of any particular consideration. Sales of 
life estates are unusual ; mortgages of life estates are common enough ; and there would be 
no difficulty in bringing either sales or mortgages of life estates within the operation of 
the scheme. 

206. Sales of remainders in fee? — Sales of remainders in fee are as uncommon, but 
they would also be within the scope of the scheme. At the same time, these are only 
exceptional instances of sale, these particular estates, being created usually by means of 
settlement. 

207. But I thovight you said just now you considered it to be part of the scheme, that 
whenever the interest sold would give the right to possession the sale of the interest 
should be the subject of registration ? — I said, things that are ordinarily the subject of 
sale. I did not then mean to include life estates or remainders in fee, because I do not 
think those are ordinarily the subject of sale ; they are, when once created, more the 
subject of charge and incumbrance than of sale, and the dealings with these interests are 
seldom with a view to specific enjoyment. A man, when he buys an estate with a view 
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to the enjoyment of it, buys an estate in fee simple. At the same time, as I said before, Mr. W. Williamt. 

both life estates and remainders in fee, and transfers of these estates, would be capable 

of registration. ^ «* S«P*- ' ^^*' 

208. {Mr. Walpole.) I do not see how you distinguish between the right of possession, " 
and the right that is ordinarily the subject of sale ? — A.n attempt was made to distinguish 

it before the Select Committee. Mr. Bullar's papers, which were prepared at our instance, 
you will find appended to the Committee's report. 

209. Is there any particular advantage in registering anything more than the absolute 
ownership ? Supposing you alter the law to this extent, making all the others equitable 
interests, but giving the persons having life estates or estates in possession the same 
power as when they have legal estates, should you think there was any difiiculty in 
registering those ?— I think there would be considerable difficulty in introducing a change 
which should exclude from registration any interest in land which at the present 
moment is the subject of purchase with a view to specific enjoyment, as land or property 
in land. 

210. Why should it not become equally the subject of sale and purchase afterwards ? 
— Yes ; but greatly changed in point of title. You must in that case make the registered 
owners trustees, not only for the owners of the fee in possession or reversion, but of every 
successive, limited, or qualified interest, whether in the nature of a lease or rentcharge, 
or an estate for hfe or in tail. 

211. In other words, you must trust entirely to deeds, as you do now? — Not only 
so, but you must alter our notions altogether as to estates or interests in land 

212. You must alter them altogether? — I mean that if there is to be any efficient 
system that should provide for the wants of society, it must, I think, take cognizance 
of the fact, that estates in land with a view to specific enjoyment are the subject of sale 
for a less estate than an estate in fee simple in possession. What is the common case 
in dealing with estates in Lancashire ? You sell the fee subject to a rentcharge in fee. 
There are two concurrent estates in fee simple ; one in land, the other in the rentcharge. 

213. Very inconvenient it is? — But you are not prepared to say that that system, 
which is found to be very convenient in Manchester and the west of England, is to be 
upset for the purpose of a theory ? I should register the fee and the rentcharge, referring 
in the registry of the land to the registry of the rentcharge, which in many cases is more 
valuable than the land itself I have many such conveyances at the present moment 
that I hold for clients of mine. 

214. (Mr. Gookson.) It is the case in Bristol ? — Yes ; Bristol and Manchester. No one 
in Manchester will buUd on leases. 

215. (Mr. Walpole.) In recommending a registration of ownership of property as 
registration of title, are you not thinking rather of a benefit to the purchaser than to 
the vendor ? — I am thinking of benefiting the person who for the time being shall be the 
owner of land to be sold, I think that the present system of conveyancing is a great 
incubus on land ; that is, the property in land. The object I should have in view would 
be, to simplify the mode of conveyance. 

216. To render the present system of title unnecessary ? — The present system of 
investigating title ; investigating all charges and incumbrances. 

217. That has relation entirely to the purchaser ? — It operates for the benefit of the 
vendor. 

218. But the way in which you are putting it has entirely relation to the purchaser ? 
— Yes ; the purchaser is the person you first legislate for, but you give the vendor a 
great advantage, because his land sells better. 

219. Your object is to simplify and secure the title to the purchaser? — And at the 
same time to benefit the vendor, by diminishing expense, delay, and uncertainty in the 
completion of a sale. 

220. By simplifying and securing the title to the purchaser you benefit the vendor ? 
the purchaser may become a vendor afterwards ? — Not onlj- so, but the vendor himself 
gets a higher price for his land. I consider that the vendor always in eff"ect pays the 
expenses of a sale, because the price he receives in exchange lor his land is the actual cost 
to the purchaser, minus the expenses incurred by him. I believe that land would be 
worth considerably more if you diminished the cost of transferring it. 

221. Suppose you simplify and secure the title to the purchaser, and leave all the 
other interests in land exactly where they are now, would you not confer a great boon 
on the landed interest of the country ? — I have always thought so ; but I use the term 
purchaser in a more extended sense than you do. 

222. Then suppose you simply confine your registration to the registration of the 
whole disposable interest in the property, leaving all the other interests in property to be 
regulated and determined by arrangement among the parties themselves, will you not 
eSect almost the whole of the objects which you have in Adew ? — If you could induce 
parties to consent never to deal with their property except with what you call their 
whole disposable interest, that is, the estate in fee in possession, no doubt it would be a 
great advantage, considering the question merely with reference to the convenience and 
simplicity of the registered title to the fee ; but inasmuch as they will not consent so to 
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Mr. W. Williams, deal -witli their property, but will deal -with it for estates and interests less than estates 

^ of fee simple in possession, you must provide for such dealings accordingly. 

1st Sept. 185 4-. 223. {Mr. Gookson.) Do you mean leases for lives ?— Yes, and for years, and next 

■ presentations, and all other interests which are specific interests the actual enjoyment 

of which the purchaser bargains for. 

224. (Mr. Lewis.) If you acknowledge these partial interests as well as the fee, 
can you ignore the sale of estates in remainder and life estates ? — I cannot see that there 
would be any objection to include them. 

225. You could not ignore them ; you would find it difiicult ? — It would be difficult, 
and there would be no object in excluding them. The only object of excluding them 
would be to prevent the necessity of investigating title, or going into any limited or 
derivative interest. 

226. If a definitioD of a registered ownership can be so framed as to include those 
interests without inconvenience, you would put them in ?-Yes ; there would be no motive 
for excluding them. 

227. (Mr. Walpole.) The more you complete your register the greater number of 
interests you allow ? — If you start with only the registry of land, with an index referring 
to the specific interests which might also be the subject of registered ownership, being less 
than estates in fee simple, you would only have the index of the land, the index of the 
other interests less than estates in fee simple to which reference might be made ;-an index 
of land, and an index of owners of land. Suppose the registrar is requested to transfer 
land registered in the name of one John Smith, he finds upon the index that John Smith 
is the owner of it, and he finds a reference in the index to a lease which is also registered. 
It is not proposed that a lease for a less period than twenty-one years should be the 
subject of registry. He thus finds that land is subject to a lease, say for fifty years. I 
do not see that any great complication can arise from that circumstance. The result is 
that John Smith is in a condition to convey that land, subject to a lease for fifty 
years. 

228. Would it not be more simple to confine the registration of ownership solely to 
the fee, and to leave all the other interests where they are at present ? — The registry 
would be more simple, but I think not so effectual or desirable. 

229. Would there be any advantage in so doing ? — Yes ; for this reason, that in many 
instances the value of a lease is more than the value of the fee simple to the lessee. Take 
a house in Grosvenor Square, subject to a ground rent to the Marquis of Westminster of 
1001., that lease having ninety years to run ; the value of the leasehold interest is greater 
than the reversion in fee, whereas you would only register the reversion in fee ; and the 
lease, which is the present and more valuable interest, must be protected simply by a 
distringas against the owner in fee. 

230. It would be known by the possession of the property being in somebody else ? — 
That may be ; but the nature and extent of the interest would not appear ; and the ques- 
tion is, whether we cannot devise a better scheme, and give to the owner of a lease the 
same advantage that you give to the owner of the fee ; and I submit that you could do 
that, by having a second registry on which the ownership of the lease may be registered, 
and the dealings with the lease registered, not permitting anything to be registered less 
than the assignment of the lease, or an underlease for more than twenty-one years ; all 
other interests in the lease being protected by distringas as in the case of the ownership 
in fee. 

231. (Mr. Cookson.) You create during the existence of the lease a new pro- 
perty ? — A property in fact more valuable than the reversion in fee. 

232. (Mr. Wilson.) Why should not a man having a lease register it ; it would not 
inj are anybody else ? — No ; but it should not be necessary for him to register it for the 
purpose of protecting his interest. The possession itself should protect any man to the 
extent of his interest, being less than twenty-one years in possession. In fact, that being 
the common occupation lease, a purchaser should take notice from the circumstance of 
there being a tenant in possession that he has an interest that may endure for twenty- 
one years. 

2-33. (Mr. Gookson.) Leases for twenty-one years are excepted by the Middlesex 
Eegistry ? — Yes ; at rackrent, and when possession accompanies the lease. 

234. (Mr. Walpole!) Then there are two interests which you would put on the registei ; 
you would register the ownership in fee, and you would register leases for more than 
twenty-one years. Is there any other interest besides those two that you would register ? 
— Rentcharges would be a third. 

235. Then we will assume for a moment that the three ownerships which are to be put 
on the register are the fee, the rent-charge, and the lease for a period above twenty-one 
years ? — Yes. 

236. Now you are going to protect other interests in property, of which the fee may be 
in one person, a rentcharge may be in another, and a lease in a third, by claims to be sent 
in to the registrar ? — Claims against any one of the owners of those specific interests. 

237. Would not the claims in some cases have to be entered against two or more of 
those interests ? — Not unless the claimant had a claim against the owners of such two or 
more interests ? But I may not be following out your idea. 
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238. Then any person who carved an interest out of any one of those three would give Mr. W. Williams. 

the person in whose favour that interest was carved a right of putting a claim on the . 

register ? — Yes ; a right of putting what I term a distringas. Isf Sept. 1854, 

239. And each of those interests might be conveyed to any other person, subject only to 

those particular claims entered against each of them ? — Yes. 

240. And would you allow those interests to be parted with without the claim being 
satisfied, or would you alLw the interest to be parted with subject to the consent of the 
claimant, or in what way would you allow a subsequent transfer to take place? — No 
transfer on the registry should take place of any one of those interests unless with the 
consent of aU persons who had lodged distringases to restrain the transfer, or unless an 
order of the Court had been obtained to remove the distringas. 

241. Suppose the claim of those persons who had lodged distringases was still intended 
to remain ; it would simply be transferring the distringas to the new interest, in the same 
way as it had been entered against the old interest before ? — Yes. The object we have 
in this subdivision is to recognize the existing subdivision of property in land. 

242. (Mr. Wilson.) To make the existence of the lease part of the description of the 
fee ? — It is a qualified fee ; it is a reversion in fee, ia point of fact; a reversion subject, during 
the existence of the lease, to that lease. That being so, what occurred to us was, that it 
was quite possible to give on the register a,n accurate description of the particular state 
of the fee, namely, that the fee was so qualified. 

243. (Mr. Walpole.) Why would you not extend registration to a tenant for life? — 
The term lease was, for the purpose of our definition, so extended that it would have 
included it. I recollect that question was put to me by the Committee, and I said the 
lease would include an estate for life. The term lease was a lease for life or for years. 
After all, the old term of an estate for life was sometimes a lease for life. 

244. (Mr. Levjis.) Yes, technically; but popularly it would not be understood so? — 

1 mean that in classifying them under that thi'eefold designation the term lease was taken 
as being the term which wou.ld more popularly indicate what was meant. 

245. (Mr. Walpole.) What would you do with a mortgage in fee ? — A mortgage in fee 
would be an estate in fee, and so registered, without appearing as a mortgage at all. 

246. If a mortgage were made of property in fee, the mortgagee would be the registered 
owner in fee ? — Yes ; he would have the same rights as an absolute mortgagee havS now 
over stock or railway shares. It is not an tmcommon thing now for stock or shares to be 
mortgaged, and transferred into the mortgagees names. 

247. And a mortgagee for a term would occupy the character of a leaseholder ? — He 
would be registered as leaseholder having an absolute interest. 

248. (Mr. Lewis.') Is your opinion opposed to extending the registry to dealings with 
interests less than the absolute interest ? — Yes, except in the cases I have been referring 
to, for the purposes of a registration of " titles " to land. It occurred to me, however, 
that it would be necessary, for the purpose of effectually protecting the owners of those 
limited or qualified interests which it is not proposed to register under any head of titles 
to land, that a second registry should exist, but that with this second registry a pur- 
chaser should have no sort of concern ; I mean a purchaser of any registered ownership. I 
use the term registered ownership as applicable to a fee, lease, or rentcharge. 

249. The term absolute owner would do ? — Yes. 

250. Would you, or not, have a registry which would, as between a second and third 
mortgagee, embody or provide for the registry of the transfer of a second mortgage, or the 
transfer of a third mortgage ? — Yes ; the scheme that I should certainly propose would 
make such a provision, but not so as to affect the purchaser of the estate mortgaged. 

251. Not so as to affect the purchaser of the registered fee? — No ; but for the purpose 
of affecting the priority of the mortgagees as between themselves, that registry should be 
available. 

252. And that would be the subject of a separate registry ? — Yes. 

253. What we may call, a subordinate registry ? — Yes. 

2.34. Then in fact your view of the registry is, that it would be useful to the extent to 
which it is capable of being made useful by registering all dealings with land, but that 
as to certain deaUngs there should be a separate registry? — That is for an entirely 
different purpose. For the purpose of dealing with land, on a sale or transfer you want 
only the first register. 

255. The sale or transfer of the registered fee ? — Yes ; or rather registered ownership. 
For that purpose you want only the first register, comprising the land, the lease, or the 
rentcharge ; but for the purpose of creating successive qualified or derivative interests, or 
selling or charging those interests, you would want a subordinate register, but which would 
be merely to regulate the rights of the parties as between themselves and their transferees, 
but not for the purpose of affecting the purchaser of any estate thereby charged or affected, 
unless the transfer of such estate was restrained by distringas. 

256. So as to affect the rights of purchasers of the derivative interests ? — Yes. 

257. So that if I were taking a transfer of a second mortgage, I could ascertain the 
order of priority, and affect the order of priority by the register ? — Yes ; but I should not 
affect in any way the right of the purchaser of the land. 

258. I only want to get at the question (which has engaged the attention of the 
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Mr. W. Williams. Commissioners), whether you woiild have the registry so large as to embrace dealings 

with other than the registered ownership in fee. Your answer I understood to be 

1st Sept. 1854. yes ; not so as to affect dealings with the registered ownership, but to effect the purpose of 

a register of equitable dealings inter se ? — Yes ; it occurred to me that inasmuch as a 

trusteeship of land may continue for a long period of years, trustees having to deal with 
the fee of a large settled estate might otherwise be placed in a position of considerable 
risk, relying, as they would do, (in the absence of a register of the interests or charges or 
incumbrances affecting the interests of their cestuis que trust,) on notice ; and I have, in 
the course of my practice had occasion to see the danger of relying on notice of dealings 
with limited interests in stock, where a change of trustees takes place. 

259. (Mr. Walpole.) Perhaps that is the reason why you prefer your present plan to 
the one which you suggested to the Committee of the House of Commons ? — No ; this is 
not a new plan. I believe there was some little difference on this point between myself 
and Mr. Field, who was also examined ; but I said it did appear to me that it would be 
necessary to have this subordinate registry ; and I refer the Commissioners to my answer 
to question 480 in the evidence annexed to the Committee's report ; and I always took this 
view in my conversations with the Solicitor-General. 

260. (J/r. Leivis.) You would concur in making the subject of a subordinate register 
all such matters as the sales of life estates, remainders or reversion, family arrangements, 
in which, as between father and son, interests change very frequently, second, third, 
and fourth mortgages, and the transfer of those mortgages respectively. You con- 
sider that a large proportion of dealings with land are of that nature, and therefore that 
it is very important to determine whether the register should extend to them or not 
— I think it is very important ; otherwise you must rely greatly on the effect of notice 
to the trustees. 

261. You otherwise withhold the benefits of a registry, whatever they be, from dealings 
of that nature with land ? — Yes. You would insist that nothing, except a registered owner- 
ship, shall be the subject of registration. Then you will, as Mr. Lewis states, exclude from 
the registry a very large class of dealings with land ; and it was on this consideration that it 
occurred to me it would be right that a subordinate registry should exist, to regulate the 
rights and priorities of persons interested in those dealings, and to enable trustees in 
whom the legal fee might be vested to perform their duty without risk. 

262. [Mr. Wilson.) I understood you to say that the subordinate register would not 
be connected with the register of the ownership ? — It would not affect the registered 
ownership, unless that registered ownership were connected with it by distringas. The 
only thing we propose to recognize for the purpose of affecting the registered ownership 
would be a distringas ; that the registrar should not be bound to take notice of the 
subordinate register. In fact it might be an entirely distinct register, over which 
the registrar of sales and transfers of land should have no control. 

263. (J/)'. Walpole.) What has the jjurchaser to do ^-s-ith it? — He has no concern what- 
ever with this subordinate register. Distringas is the only thing with which a purchaser 
has to concern himself He finds the registered ownership, which he has contracted to 
buy, is restrained by distringas. All the purchaser has to do is to see that the distringas 
is removed ; in other words, that the registrar transfers the registered ownership to him. 
It is the registrar's duty to see that he gets the consent of the proper person to remove it, 
that is, the person who lodged it, or the order of a competent court. 

264. I thought you said that you would register second or third mortgages, for the 
purpose of ascertaining priorities ? — I guarded mj'self, by stating that it was to be in a 
separate or subordinate registry, and not so as to affect the registered ownership. 

265. I am aware ; but for the purpose of ascertaining and keeping alive the different 
priorities of different incumbrancers you woidd have those securities in some shape or 
form entered on the register also ? — On another register. 

266. I suppose the second and third and fourth mortgages are to be stiU securities on 
the land ? — Not quoad the purchaser. 

267. Why not ? — Because the purchaser would have obtained a transfer of the regis- 
tered ownership of the fee. 

268. Who would lend his money on the security of land, unless he could prevent the 
land on which he has lent his money from being sold without his knowledge ? — If you 
get your distringas, the land cannot be transferred. There is a mechanical difhculty. If 
you have not your distringas you have not protected yourself 

269. Then the necessary consequence of that is, that every mortgagee, whether first, 
second, or third, will enter a distringas ? — Tlie first mortgagee will have the fee in 
himself 

270. Suppose a mortgagee of the term ? — Then he will have the lease in himself, and 
is not entitled to restrain the transfer of the fee subject to the term. 

271. The purchaser of the fee must have some notice of the securities on the land ?— In 
the scheme I am suggesting there is the lease, the fee, and the rentcharge. You are 
taking the case of the man who purchases the fee ; that is, the land. He goes to the 
register, and finds that that land is subject to a lease for 1,000 years, which is vested in 
John JSokes. He knows that he buys subject to that legal term vested in John Nokes. 

272. Give me leave to ask you, in the first instance, how, according to your scheme, 
he is to ascertain that the land is subject to the term of 1,000 years? — Because in the 
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registry, by the scheme on which I was examined, there would be a reference to each of Mr. W. Williams. 

those three heads of registry, from the land to the lease, from the land to the rent- 

charge, so that by searching the index you would find that the land was subject to the 1st Sept. 1854. 

lease or to the rentcharge, if there was any issuing out of it. You would also find the 

transfer of the land is restrained by distringas. In the case you were putting, that was 
the purchase of the land alone ; that is, as it would appear from the registry, the purchase 
of the reversion subject to the lease of 1,000 years. If a man chooses to buy the rever- 
sion subject to a lease of 1,000 years I do not see why I am bound to protect him, 
beyond giving him notice of the fact. It would be the same as it is at the present 
moment. A man, upon investigating a title, finds that the vendor has the power to 
convey to him in fee, subject to a term of 1,000 years vested in John Nokes, for securing 
5,000i. He takes the reversion in fee with the consequent equity of redemption, leaving 
John Nokes's interest outstanding. 

273. Then there is the second mortgage ? — The second mortgage would, by the scheme 
I am suggesting, have that protection which a second mortgage does not now possess 
A second mortgage is now liable to be squeezed out entirely. 

274. How does a second mortgage appear on the register ? — Not on the register of 
titles ; but he may enter a distringas to restrain the sale by the first mortgagee (assuming, 
of course, that the first mortgagee has no power conferred by his mortgage to sell the 
estate) ; and the mortgage would also appear on the subordinate register. 

275. Then the purchaser purchases the property thinking that he purchases it subject 
only to a term of 1,000 years for securing 5 OOOL How does he know whether the 
property is subject to another term for securing 5,000/. more ? — Because there is none 
other on the register. There is nothing on the register, except the term of 1,000 years 
vested in John Nokes. 

276. Where will all these registered subordinate interests appear ? As I understand 
you, they would appear in a separate part of the register. — The registry to which 
Mr. Lewis's examination of me tended was an entirely distinct registry ; not a registry 
for the purpose of sale or transfer of land. 

277. (Mr. Lewis.) Sale or transfer of the fee ? — Not as between vendor and purchaser at 
all ; biit the registry to which Mr. Lewis's questions were pointed was a registry of 
charges or incumbrances on the land, not intended to afiect by this scheme the land itself 

278. (Mr. Walpole.) I do not quite follow you ; how can there be an incumbrance on 
the land which does not affect the land itself? — The " registered ownership " is a better 
term. 

279. {Mr. Lewis.) The registered fee ? — Yes ; or otlier specific interest which you admit 
on the registry of title. 

280. (Mr. Walpole.) Then, tmless there is a distringas, you are quite clear of all ? — Yes. 
Mr. Lewis was examining me as to the protection of a class of interests that are not the 
subject of registry- at all, for the purpose of transfer or sale. 

281 . But are so for the sale or transfer of the interest ? — Yes ; on a separate registry 
altogether. Suppose you have a mortgage of stock, without a transfer of it into your 
name ; the Bank of England takes no notice of a mortgage of stock. You may give notices 
by the dozen, but the Bank of England takes no notice of them, if the transfer of a stock 
is not restrained by distringas. The stock is transferred to me as a purchaser without 
notice, and your mortgage is worthless as against me. So I propose it should be here ; 
but, instead of resting, as in the purchase of a reversion of stock, or the mortgage of stock, 
on the accuracy or honesty of trustees in whose names that stock might be standing, I 
have proposed that there should be a distinct registry, for the purpose of regulating the 
priorities of the parties having such interests among themselves ; but, unless they also pro- 
tected their interests by lodging a distringas, they should not prevent a purchaser of the 
land getting the land itself, discharged from all these incumbrances ; I beheve it is the 
essence of the scheme, that nothing but a distringas is to interfere with the transfer of 
land; otherwise you involve the purchaser in an investigation which it is the great object 
of the scheme to dispense with altogether, so that when the land is once transferred it is 
transferred absolutely. 

282. (Mr. Levjis.) Your view is, that each person taking an incumbrance, of whatever 
sort, should be enabled to protect it by distringas as against the registered fee ? — Clearly, 
it is his own fault if he does not ; it is open to him to take the same course as a man 
now having an interest in stock, who makes an aflSdavit that he has that interest, and 
lodges a distringas to prevent the transfer of the stock without notice to him. Whether 
it would not be right that no distringas should be issued except in respect of an interest 
created by writing under the hand of the party whose ownership is to be charged, or by 
order of a court, may be a question deserving consideration. 

283. (Mr. Wilson.) When you say every interest, you mean only the interest of a 
mortgagee of the fee ; you do not mean that a person having a reversionary interest under 
a settlement should have liberty to put on a distringas ? — Yes ; unless the settlement 
contains a power that overrides the interest. All those are matters to be regulated by 
the rights of the parties themselves. 

284. Who is to decide whether a person has a right or not ? — That must be decided by 
reference to the contents of the settlement. 

285. Who is to read the settlement ? — You must in the first instance determine by 
what means the distringas is to be lodged. You are to consider whether it would be right 
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Mr. IV. Wilhams. to let parties lodge a distringas generally, on affidavit that they possess an interest, 

without going on to specify the nature of their interest. 

s bept. 1854. 286. How do you propose to do it ? — My impression is, it would be right that the 

interest should be an interest recognised by the parties in whose names the land is 
registered ; that it should be admitted by the registered owner, or recognized by the order 
of a court or judge. 

287. That no person should be allowed to put on a distringas without the consent of 
the registered owner or an order of the court ? — Yes. Take the case of a man having a 
reversion in fee or remainder in tail in a settled estate subject to a settlement, which 
contains the usual power of sale to be exercised by the trustees of that settlement with 
the consent of the tenant for life. I say, in that case, clearly, the reversioner or the 
remainderman in tail is not entitled to restrain the sale, and therefore not entitled to a 
distringas. The trustees, with the consent of the tenant for life, in the case I am now 
putting, have the absolute dominion, — the jus disponendi — of the estate, by the present 
law, and if the trustees were the persons on the registry they should have it in the altered 
state of the law. 

288. (Mr. Walpole.) In short, you would allow nobody to have the power of putting a 
distringas on the register, except those who could prevent the sale of an estate, or whose 
consent is necessary for the sale of an estate ? — Yes ; we do not propose to alter the rights 
of property at all. 

289. You would only let the distringas be put on with the consent of the registered 
owner, or taken off with the consent of the registered owner, or by an order of the court ? 
— Put on with the consent of the registered owner, or by an order of court, or taken off 
by the party who lodged it, or by an order of court. 

290. You would not permit a sale of property unless by the consent of the claimant 
or an order of the court ? — No. 

[The witness withdrew.] 



Monday, Uh September 1854. 

Mr. William Williams (Solicitor), called in, and further examined. 

291. (Mr. Lewis.) I wish to ask your opinion about the necessity for a public map for 
the description of the property. Assuming that we can keep upon the face of the register 
the identity of the property with reference to which the successive entries are made, how 
can we avoid errors in the first entry, if we do not have a public map to which we can 
refer ? — By requiring from the party registering a particular verbal description of the pro- 
perty which is to be registered, aided by a map, so far as the property is capable of being 
described by a map. 

292. Then suppose the error to be, in too much being inserted in that map, or that des- 
cription prejudicial to somebody else who may be the owner ? — It does not affect the 
title. As I understand, it is not proposed to give title. 

293. No parliamentary title ? — No, and nothing could happen that might not happen 
now in the registries of Yorkshire or Middlesex. 

294. Except that you will have a public registry with a series of entries relating to par- 
ticular property, part of which may afterwards come to be the subject of another series of 
entries in the registry ? — That might be so. In the present system of conveyancing the 
same mistake might occur. You might continue to describe land not helongino- to the 
estate ; and I have found such , instances, in which a portion of an estate has been sold 
but the description has continued the same, and the parties have gone on describing 
the entire estate, although forty or fifty years ago four or five fields have been sold to the 
adjoining proprietor. 

295. But, under the new system, you would have a public memorial to which you could 
refer buyers, and which it is supposed would afford them security ; they would be referred 
to a series of entries in this memorial by which the title of the proposed vendor is sup- 
posed to be shown, but not to another series of entries in which that title might as to part 

be impeached. Do you see any mode of avoiding such an inconvenience as that ? I do 

not think the question arises, or at least not so as to present any considerable difiiculty 
for this reason, that the question of identity is not proposed to be determined by registra- 
tion, and that question would remain one on which a purchaser would have to satisfy 
himself by evidence, independently of or in addition to the register. It does not appear 
to me that the difficulty in doing this would be greater than it is now, particularly with 
reference to Yorkshire and Middlesex titles. You may there have a series of descriptions 
applicable not ODly to the estate which is sold to the purchaser, but to another property 
that does not belong to the vendor but which has been by mistake for a series of years 
included in the description of his estate. The mistake, however, is discovered by a com- 
parison between the description of the estate which the purchaser has contracted to buy, 
and of which the vendor is in actual possession, and the description appearing in the title 
deeds and on the register. The other property would be in the possession of the actual 
owner of it. 

296. It is a registration of title to something ? — Yes, apparently so. 



APPENDIX, PAKT D. 273 

297. And apart from the reference to that something, it would be the registration of a Mr. W. Williams. 

mere fiction ? —Yes ; so it is now. It is not proposed that registration should have a 

greater effect than a conveyance at the present moment ; that is to say, it is proposed ^th Sept. 1 854. 
that you should convey by means of registration. 

298. Is not this the principle of the plan — that as from the time of the commencement 
of the registry, there need be no other iavestigation into the title of the thing bought than 
that which the registry furnishes ? — Yes ; title, as distinct from the identitj^ of the pro- 
perty to which the title relates. This is to be enquired into and ascertained for the 
purchaser's satisfaction by evidence dehors the registry. 

299. There would be a concatenation of title through individuals, from A through B, 
C, and D to E ? — Yes ; but I have supposed that, except as to the title prior to the 
commencement of the registered title, there would be no investigation of title at all ; or 
that if there be any such investigation, it would be confined to the examination of the 
series of successive absolute transfers of which the title would consist, and no question of 
title would arise. The only question would be the identity of the land. 

300. There would be no retrospective investigation after the commencement of the 
registry, with reference to the title subsequent to such commencement ? — No. 

•301. You agree with Mr. Cookson that the title anterior to the commencement of the 
registry is to remain as it is, subject to the effect which lapse of time will have ? — Yes. 

302. It is to be a certain record which you look at ? — Yes. 

303. Then I may present the difficulty in this way. A registry of one supposed piece 
of land commences at an earlier date than the registry of another supposed piece of land. 
To the former piece a title is shown which has gone through two or three changes, each of 
which appears, or, having regard to the erased entries, might appear on the registry ; the 
title to the other piece appearing in a similar manner in a separate series of entries, but 
beginning at a later date ; then is not this circumstance possible, that the supposed second 
piece might embrace within it part of the land which is supposed to be the subject of the 
first series of entries, exclusive of all others in the registry, and is it not thus possible that 
there might be a double and inconsistent title registered as to the same land, supposing 
the registry not to be coupled with a public map ? — Yes ; but inasmuch as no claim to 
register is to be made except on an actual conveyance or transfer, it is not probable that 
such a mistake would occur, because it is not probable that a particular description of land 
bought, accompanied by a map as proposed, would contain any such error. 

304. Not probable, but it is possible ? — Yes ; but it is not possible for you to devise a 
scheme that would be free from every objection, and it is equally possible under the pre- 
sent system of conveyancing. 

305. Suppose a BiU were passed, the enactment would run in some such form as this — 
that the title to piece No. 1 should be valid when registered according to the rules laid 
down, subject only to any caveats entered under the series of entries as to piece No. 1 ; and 
then the question is whetber there would be any means, by which the proposed purchaser 
of piece No. 1 could be protected against the series of entries No 2, conferring a prima 
facie title, unimpeachable to part of the very same subject? — If it be enacted that regis- 
tration does not confer title any more than conveyance at the present moment confers 
title, I do not see that any difficvilty will exist that does not now exist, and which will 
always continue to exist with reference to dealings with land, unless you make the 
transfer equivalent to a judicial act. You must always have to ascertain the identity of 
the thing dealt with. It resolves itself into a question. What is the subject matter of the 
conveyance, registered or unregistered ? 

306. {Mr Walpole.) Might not your answer lead to an error ? Do you not mean that 
the registration is not to confer the specific thing which was purported to be conveyed ; 
but that it does confer a complete title as to that which the party had the power to 
convey ? — Yes, that is what I mean. 

307. {Mr Lewis.) You do mean that it excludes all other title ? — Not necessarily. It 
confers title in the same way that a conveyance now confers title ; that is to say, it 
conveys all that the party has the power to dispose of in the property described in the 
conveyance. 

308. {Mr. Walpole.) No dispute can arise as to title, but only as to the identity of the 
thing ? — Exactly. 

309. {Mr. Cookson.) You would give the same effect to a deed registered, that is now 
given to a deed not registered ? — Yes ; or all the effect that is given to a deed registered 
in Yorkshire. There is nothing to prevent me from registering a conveyance of an estate 
in Yorkshire that does not belong to me. 

310. {Mr Lewis). Would not the effects of the contemplated register be very different 
from those of the existing registers in H orkshire ? — Not for the purpose of conferring 
title. 

311. By means of notice, and even for the purpose of conveying a legal estate, a con- 
veyance of an estate in Yorkshire, although unregistered, may sometimes be effectual? — 
What I mean is this : If I choose at the present moment to register a deed purporting 
to be a conveyance of an estate in Yorkshire that does not belong to me, such a deed 
does not convey that estate in Yorkshire, but there is nothing to prevent me registering it. 

312. There must be a legal title, as well as the registry, in order to have a secure title 
in Yorkshire ? — The result would be very much the same under the proposed system of 
registration. 
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Mr. W. Williams. 31.3. Allow me to refer to this difference. All the entries on the Yorkshire registry 

are under given names, and the search under those names would disclose the fact of there 

4th Sept. 1854. being conflicting claims under different deeds, relating to the same land ; whereas here, 

the proposal is to have particular titles individualised and separated, so that the search 

would be confined to the particular title under which the buyer is to take ? — But it does 
not alter the registration itself. 

314. Would the buyer have the means of discovering that there was no such conflict 
of title or claim as I have above supposed to be possible under separate sets of entries ? — 
The purchaser would not, perhaps, have the same opportunity of discovering that there 
had been an actual conveyance of part of the estate at an antecedent period, but if maps be 
annexed to every conve3-ance, and the registrar does his duty in entering on the register 
of such title every conveyance of any part of the property to which the title relates, I 
really do not think the difficulty you are suggesting is one of any practical moment. 
Besides, in the event of there having been a prior conveyance of part of the estate, the 
possession of this part would be in the person to whom it has been so conveyed, and 
not in the vendor, so that the supposed purchaser would not have contracted to buy it. 

.315. You think the scheme might not be perfectly complete without having a public 
map to begin with ? — I think it would be more complete by a public map, but I do not 
think a public map is essential to the scheme. I think a proper map attached to the 
conveyance or transfer to be registered will answer every purpose. 

316. (^Mr. Walpole.) With reference to the map — supposing you were told that it appeared 
upon the evidence of well informed persons that it would cost three millions of money to 
make such a public map of the property of this kingdom as would be complete for the 
purposes of registration, and that even the identity of property of particular persons, as 
far as regards the boundaries, would not be determined without further litigation — would 
you or would you not think that a map made under such circumstances would be of such 
importance for the full effect of your scheme, that you would recommend the incurring of 
that great expense ? — Certainly not. 

317. That expense would have to fall either on the land or the country, and in neither 
case would you think it would be of sufficient value to justify incurring such expense ? — 
Certainly not. 

318. {Mr. Leivis) I should like to draw your attention to the effect, beneficial or 
otherwise, which the proposed scheme of registration of title would have on mortgage 
and loan transactions. One objection which has presented itself to some of the Commis- 
sioners is this, (and you as a solicitor for great landed proprietors will appreciate the 
objection if it is really a good one,) namely, that by changing the name of the registered 
owner upon the occasion of a mortgage, and inserting the name of the mortgagee, yoii 
will make a great landed proprietor who has borrowed money on his land, though much 
less than the value of the land, appear to cease to be the proprietor by a public entry ? — 
It is not proposed that the registry should be accessible to the public. 

319. Then you may strike the word public out of my question? — Searches of the 
registry should never be permitted, except at the request of the registered owner or some 
one assuming to act as his solicitor. 

320. Setting that aside, does it occur to you that the feelings of great landed proprietors 
would malce them averse to a plan which, in consequence of their having borrowed money 
for temporary purposes, might occasion in form a change of ownership, so that there 
would appear to be an absolute transfer to one who in fact would be only a lender ? — I do 
not think so, for at the present moment the actual conveyance does take place whenever 
a man borrows money, whether for temporary purposes or not ; if the amount borrowed be 
sufficient to justify a mortgage, it is a mortgage in fee. 

321. {Mr. Walpole.) Would there be any necessity for a transfer in the registry at 
all i — Not if the parties agree. There might be a distringas. 

322. They might agree it should remain in the same name for the purpose of disposition, 
the contract for the loan remaining outside the registry ? — Yes, so as to create an equitable 
mortgage. 

323. {Mr. Letvis ) Still, must not the mortgage in fee be placed on the register, as 
a fact ? — That, as I said before, must in all cases be the subject of contract between 
borrower and lender. 

324. Do you think that the lender would be content with less than the legal control 
over the estate ? — That depends on the character of the party. If it be a permanent loan 
of a laro-e sum of money, I should say not. If for temporary purposes, I know that 
bankers and others do advance money on securities that we should perhaps consider legally 
insuffieient, simply the deposit of title deeds accompanied by a bond, without previous 
investigation of title. 

325. {Mr. Walpole) The money is lent on pei'sonal confidence, and not upon the actual 
security of the legal ownership of property ? — Yes. 

326. Supposing your registration scheme was carried into eftect, would there be the 
same means of borrowing money on the equitable deposit of deeds, or what is equivalent 
to any equitable deposit of deeds, under your scheme, as there is now?— Yes. I was 
examined at some length on that subject by Mr. Spooner, who was greatly interested in 
that question as a local banker. You will find the result of my examination in the 
minutes of evidence before the select committee, and I thought Mr. Spooner seemed 
satisfied. 
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327. Have you satisfied yourself that a banker would be as -willing to lend money on Mr. W. Williams. 
a deposit of deeds, or what is equivalent to a deposit of deeds, under your sclieme, as lie 

is now ? — If he acted on my advice, I should think he would be better satisfied. 4tli Sept. 1854. 

328. Would he not be likely to act under your advice and under the advice (jf solicitors ' ' 

like you ? — I think if he could get a distringas on the transfer, accompanied, as it stiU 

would be, by the deposit of the certificate of ownership, he would be better off than by 
getting a simple deposit of deeds that does not restrain the conveyance. 

329. {Mr. Lewis) In the examination of Mr. Cookson before the select committee of 
the House of Commons, there was the question and answer, " Supposing there was a legal 
mortgage, would that be entered on the register ? — Yes, as an absolute transfer." Now 
surely, as a solicitor, you would consider that you Avould not discharge your duty in taking 
a mortgage for a client by getting anything less than the transfer of the legal estate ? — 
But if my client chooses to lend his money on a contract that is to prevent him having 
such a legal transfer, I do not know how I can say he shall not so lend it. A banker is 
is in the constant habit of so lending money. 

330. I am aware that is the case in city transactions ? — I do not think the practice is 
confined to the city. I could name instances, which I could not of course mention without 
a breach of professional confidence. 

331. In the case ordinarily of a formal mortgage, (I am not alluding to an equitable 
deposit,) is it made otherwise than by a transfer of the estate ? — Certainly not. If it is 
a mortgage that is intended as a permanent investment it would be in due form. 

332. {Mt. Walvole.) Then in that case the ownership of the property would be repre- 
sented on the registry as being in the mortgagee, or trustee for the mortgagees, instead 
of being in the old owner ? — Yes, as at the present moment, on the investigfition of the 
title, the legal fee would annear to be vested in the mortgagee or his trustee. 

333. (Mr. Leiuis.) Do yoii think that landed proprietors, who would be the parties to 
pass such a measure as this, would consent to mortgoges being so entered upon the registry 
as to constitute in appearance an absolute transfer, so that they would cease to appear the 
actual owners of the land? — I think so. The nature of the transaction would not appear 
on the registry, whether it were a mortgage, a settlement, or any other transaction. The 
fact would simply appear that the estate had been conveyed from A to B ; whether it 
was upon a settlement or a mortgage would not be disclosed. Then if the register be not 
accessible to the public, I do not understand why a land owner should object. 

334. I only asked you if you thought it would be objected to ? — I have spoken on the 
subject to one or two land owners, who have been greatly interested in the question, 
particularly in conseqaence of the enormous expense, and what is worse, the delay and 
uncertainty attending the sale of land, and they have not felt any difficulty at all on the 
subject. , • 

335. Then, the second question which I wish to ask you upon this part of the subject 
is, whether it occurs to you that it is an objection to allowing caveats to be entered to 
protect second, tliird, and fourth mortgagees, that thereby you would be embarrassing 

. the first mortgagee in a way in which he is not embarrassed now, by puisne mortgages 
being made ? — I should not permit a caveat to be entered to prevent a sale by a first 
mortgagee, if the first mortgage contained a power of sale. Are we to assume that the first 
mortgage contained a power of sale? 

336. That will involve the point. When, and by whom is the question to be deter- 
mined as to the right of a second and third mortgagee to have his incumbrance protected 
by a caveat ? — That question was put, I think, in my previous examination. The first 
question we have to determine is, by what authority is the caveat to be entered, and 
what is to be the effect of the caveat ; and it appeared to me it was right that the 
caveat or distringas should not be entered, except by the consent of the person who appears 
in the register to be the registered owner, or by an order of the court. So that in the 
case you are supposing, the first mortgagee being on the register as the registered owner, 
would have to consent to the caveat being entered, or an order of the court must be 
obtained to restrain him from selling without notice to the second mortgagee. 

337. Then surely there is a serious consequence upon that, that the borrower is to 
negotiate with his first lender before he can answer his necessities by obtaining a second 
loan, or he is to have a judicial investigation of the question, whether he has a right to 
have that second loan secured by caveat, so as to give the lender a security on the land ? 
— I do not prevent him from borrowing, but if he has given to his first mortgagee a title 
to his land, he is not entitled to borrow money from a second mortgagee in such way as will 
prevent the first mortgagee having the full benefit of his security. 

338. The question is, whether the second mortgagee would not be left mthout security 
upon the land, unless his borrower can get the consent of the former lender or the order 
of the Court ? — It is not proposed that the rights of property should be interfered with, 
or that the second mortgagee should have, by means of registration, a better right or title 
than he now has. 

339. When a second mortgagee now takes a security on property, it binds the equity of 
redemption, without mentioning the subject to the first mortgagee or obtaining an order 
of the Court ? — So he might still have a claim on the property to be asserted in equity. 
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Mr. W. Williams. 340. Would it be an equity inherent in the property attaching to the equity of redemp- 

tion ? — Nothing except what is on the registry would bind the property ; he might have a 

4th Sept. 1854. right in equity to redeem. That is all he has now. 

341. Would it be more than a personal right without a caveat? — No ; but it would be 

competent for the coui't to order a caveat to be entered, if the second mortgagee were 
entitled to it ; and if, as is usual, the power of sale by the first mortgagee were, as between 
him and the mortgagor, not to be exercised without notice to him or his sequels in 
right, the second mortgagee, standing in the place of the mortgagor, would be entitled 
to this notice ; and the first mortgagee would consent to the caveat being entered, or on 
his refusal the Court would make the order. 

342 {Mr. Walpole.) Would it not simply amount to this, that a borrower in that case 
would have to get the consent of the first lender that the second lender should have a 
claim in rem to the land charged, subject to a power of sale in the first lender ? — Yes ; or 
to make proper stipulations on the occasion of the first loan. 

343. In that case the first lender could never successfully refuse, because to do so would 
be so unreasonable that .the Court would enforce it ? — After a register was established, all 
these things might be the subject of contract ; and as to the case which Mr. Lewis sup- 
posed, of first and second mortgagees, it would be a matter of contract by the mortgagor 
with his first mortgagee upon what terms he should be entitled to borrow on a second 
mortgage. 

344. {Mr. Lewis.) Are not first mortgagees generally jealous of transactions which 
affect the equity of redemption. Do not their solicitors invariable decline to aifect them 
by any deahngs between them and second or third mortgagees ? — N o doubt. 

345. (Mr. Walpole.) They will not diminish the security of the first mortgagee ? — 
No. 

346. Will the claim put on the registry, as you suppose, diminish the claim of the first 
mortgagee ?-— No, for after all, it would be nothing more than a right to restrain the sale 
without notice, which at present a mortgagee is almost invariably bound to give. 

347. {Mr. Lewis.) Ordinarily does the solicitor of a first mortgagee allow notice of a 
second mortgage to be endorsed on his deed ? — No, unless his mortgagor has made it a 
matter of stipulation, which is very uncommon. 

348. Suppose it were proposed to be made matter of stipulation ? — Then I should object 
to it certainly. 

349. The object of a person who lends money subject to a prior mortgage being to 
obtain a security on the land, and not the mere personal security of the man who wants 
money, and that object being under the proposed plan accomplished only by a caveat 
against the registered ownership, the consequence seems to me to be this (and I wish to 
know whether you agxee to it) : either, thattbe caveat being entered, the first mortgagee 
is embarrassed with the necessity of gd^ting that removed before he sells under his power, 
or the borrower is under the necessity of getting the consent of the first lender to the 
caveat being entered, or obtaining an order of the Court for that purpose ? — I do not 
quite follow the difiiculty, because, if the caveat were entered, the first mortgagee's power 
of sale would not be restrained beyond the period required by the contract between him 
and the mortgagor, after the expiration of which, the second mortgagee must remove his 
caveat or the Court will at once order its removal. 

350. I want to keep that distinct about the power of sale. I want to have determined 
the right of a second incumbrancer to come on the register, when the first has a power of 
sale. You are aware that a second mortgagee takes security on the property though the 
first has a power of sale, and when the first is paid off" or redeemed, the second comes in 
without more being done ? — Certainly. 

351. The object of the lenders will be still the same, to have an effectual security for 
their money on the thing charged ? — Yes. 

352. And a second or third lender would never be content, any more than he is now, 
with the mere personal covenant of his borrower ? — He gets Htfcle more now, and my 
practice has been not to lend on second mortgages. I do not think that unj system of 
registration or any system of conveyancing can be devised which shall have the effect of 
giving effectual and complete security to a second mortgagee. 

353. I agree, not effectual and complete ; but is it desirable that the scheme should 
diminish the opportunities of landowners to borrow money, although they have bor- 
rowed before ? — I do not think the scheme will do so, on the contrary I think it will 
increase them. 

354. I have presented to you the alternatives, and the question is, whether one or 
other of those alternatives, rightly or wrongly, would not be the result ? — The first 
mortgagee either has or has not the power of sale. 

355. Which is not to be prejudiced in any case ? — No. If he has a power of sale, 
the second mortgagee will have no right to restrain the sale, imless the mortgagee is 
infringing the terms of the power. 

356. Then, if the first mortgagee has a power of sale, there could be no light in a 
second or third incumbrancer to enter a caveat ? — He may by consent, enter a caveat, for 
the purpose of receiving notice of the first mortgagee's intention to sell, but the court 
would order its removal if the sale were in accordance with the terms of the power. 
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357. Then seeing that the practice is for the mortgagee always to take a power of Mr. W. Williams. 
sale, would not the effect of such a scheme be to render landed property less valuable ■ 

to its owners, so far as these owners want to raise money by second or third mortgages ? 4/th .Sept. 1854. 

— I do not think it would. I do not think that anybody lends money on a second or 

third mortgage, except on personal trust and confidence, that personal trust and confi- 
dence being to a considerable extent in the character of a borrower, and upon the result 
of inquiries which are made as to the extent of the first mortgagee's claim. 

358. Which the first mortgagee is not bound to answer ? — That is the state of things 
under the present system. Second mortgagees, I think at the present moment, are 
always placed in a disagreeable position. I would not lend money on a second mortgage. 

359. Trustees, you know, are not at liberty to do it ? — And they are not frequently 
made. 

360. I think yoTir experience will concur with mine that they are made ? — If they 
are made, I think you will agree with me that they are made on personal trust and 
confidence. 

361. That depends on the amount of the first mortgage, of course ? — Not altogether ; 
I mean personal trust and confidence in the result of the inquiries which are made from 
the mortgagor, to ascertain that there are no mortgages except the first mortgage. The 
loan proceeds upon trust and confidence in the borrower, that he has not encumbered the 
estate to any greater extent than appears by the first mortgage. 

362. I thought you meant personal trust and confidence as to repayment, as bearing 
on the question 'of the necessity of securing second mortgages by caveats ? — I mean this, 
that inasmuch as your security would be diminished by the extent to which the borrower 
has obtained money beyond his means of repayment out of the security ofi"ered. 

363. One is character and the other means. Character may be good enough for an 
assurance of the state of the title, but not good enough as security for repayment ? — But 
the security depends on the truth of the representation as to the extent to which it has 
been already incumbered. 

364. You may be quite content to accept a man's statement, but that would not secure 
you your money when you want it repaid ? — But I lend my money on the truth, or the 
supposed truth of the representation that he has not encumbered the property beyond 
that which appears on the first mortgage. 

365. {Mr. CooJeson.) In any case within your experience, where a second security has 
been taken, has any notice been given to the first mortgagee ? — Yes. 

366. What is the effect of that ? — T do not consider that the effect of that is in any 
great degree to increase the value of the security. I mean it does not affect the 
priority. 

367. (Mr. Lewis.) It prevents him lending more money to the borrower? — Yes ; but 
suppose the borrower had borrowed money from another person who had not given notice 
to the first mortgagee, that other person would not be excluded, the priority of the 
parties not being regulated by notice. 

368. {Mr. Gookson.) Suppose a mortgage with a power of sale under the present 
practice, then a second mortgage and notice to the first mortgagee, and a sale subsequently 
by the first mortgagee ; when the first mortgagee has been paid his principal, interest, and 
costs, would the second mortgagee be entitled to lay hold of the residue of the fund 
raised by the sale ? — Certainly. 

369. That practically is the way in which a second mortgagee is paid ? — Yes ; fre- 
quently. 

370. {Mr. Lewis.) Now, we will go to the case of the first mortgagee having power of 
sale. We agree that is not to be prejudiced but is to be exercisable as it is now ? — Yes. 

371. When is the question to be determined as to the existence of the power being 
a ground for erasing the caveat which protects the second mortgagee ? — I do not understand 
that there to is be any such thing as a caveat against a sale — I mean in the sense of 
restraining a sale which is according to the terms of the mortgage. You are supposing it 
to be made in contravention of these terms. 

372. Are you not prejudicing the plan by saying it is a caveat against the sale ? It is 
a caveat to step in when the first mortgagee is out of the case. The first mortgagee may 
not care to sell his property and may be paid without sale ?— I do not so understand it. 
If I am to be the absolute own.er, as a mortgagee I cannot permit a caveat to be entered 
so as to prevent me from selling, though I may be willing to consent to a caveat against 
sellinc without notice to the person entering the caveat. 

373. Your object and mine is the same, that the power should be left unimpeachable; 
but might it not be managed in this way : we WiU suppose the first mortgagee either 
protected by a caveat or registered as owner, and the second mortgagee protected by a 
caveat. The first mortgagee wants to sell. Might he not go to the registrar and say, 
" Here is my power of sale ; I ought not to be prevented any longer fi-om disposing of the 
property and the second mortgagee's caveat ought to be removed ;" would not that be the 
time for procuring the second mortgagee's caveat to be displaced ? Is it indispensable to 
the plan that this should' not be the way of working it out as regards mortgages ? — My 
impression is, it would be better that the first mortgagee should not be hampered by 
caveats if he is entitled to sell without notice. Whether he is or not so entitled is a matter 
of contract to be determined between him and the mortgagor at the time the money is 
lent ; and generally notice is required, so that the difficulty would not arise. 
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Mr. W. Williams. 374. I must seriously press you with this then, whether the consequence would not be 

generally and substantially to put an end to such transactions as second and third mort- 

4tli Sept, 1854. gages ? — I think not. Second and third mortgages are hazardous investments at the 

present moment, and the proposed scheme would not render them more hazardous, but 

rather less so. 

875. {Mr. Walpole) Might not the effect of it be, in all cases of a first mortgage, to 
involve the necessity of altering the trustees of what we call the legal estate, that is, the 
registered owner, so that the registered owner in future should be trustee simpliciter for 
the first mortgagee ? — Yes, that might be so. 

376. Then there could be no claim against the estate by a second mortgagee, and the 
second mortgagee could have nothing more than an equitable contract to be turned into 
a legal contract, or a legal ownership when the first mortgage was satisfied ? — It is an 
equitable mortgage now, a mortgage of the equity of redemption to be enforced in 
equity. 

377. That is arother mode in which it might be worked out. I am now supposing 
the protection to be fully given to the first mortgagee by a power of sale. Would it not 
be best worKcd oat by altering the registered ownership, and putting the registered 
ownership ot the property into the names of trustees for the mortgagee ? — Either in the 
name of the mortgagee himself, or trustees, or some one for him. 

378. I mean by that, that the first mortgagee would no longer be in the column repre- 
senting the claim, but in the column representing the registered owner ? — That I contem- 
plated all along, that the mortgagee would appear to be on the registry the absolute owner. 

379. In a great many cases he would ? — Not in all. 

380. (il/r. Leivis.) You think, in the case of banker's securities, that they would take 
them as they do now ? — A person would take his security as he does now without taking 
the conveyance of the legal estate, and, under the altered system, without taking a transfer 
of the registered ownership. 

381. {Mr. Walpole.) In that case, a second mortgagee would not have a claim entered 
at all, imless the registered owner consented ; therefore it would be part of the contract ? 
— Yes, or by an order of court. 

382. (J/v". Letvis.) What T hoped you would do was, to reconcile the existence of a 
power of sale in the first mortgagee as consistent witli there being any value in the second 
security, though jjrotected according to this scheme by a caveat. This seems to me to be 
very important ? — I think this may be done effectually, by permitting a caveat to be 
entered (by consent of the first mortgagee,) in the name of the mortgagor, or his sequel 
in right the second mortgagee, for the purpose of preventing a sale by the first mortgagee 
without notice to the person entering the caveat, but this caveat should be removeable 
(in case of refusal by the person who had entered it,) by the Court on a summary 
application. 

383. (J/r. CooJcson.) Suppose an owner of property is borrowing money on the security 
of that property, it is matter of negotiation and contract between the mortgagor and 
mortgagee as to what the kind of security is to be. Suppose the mortgagor contemplates 
having to borrow further sums, it might be matter of contract between him and the 
mortgagee that the property should be vested in two or three persons satisfactory to the 
mortgagee, and that those three persons should be the registered owners, and that by a 
separate instrument it should be declared that they stand possessed of the property in 
trust to secure to the mortgagee tlie amount advanced with interest, and subject in trust 
for the mortgagor — would there be any difiiculty, if that plan M-ere adopted, in a mort- 
gagor afterwards borrowing a further sum, declaring that those trustees, subject to the 
first mortgage and to the power of sale which they would possess, should stand possessed 
of that security in trust for the second or third mortgages ? —I do not think there would be 
any difficulty. In the case which you are supposing, the trustees on the register would 
appear to be absolute owners. No caveat could be entered by a second mortgagee against 
a transfer without their consent. 

384. Wotdd there not be greater facility in creating charges?— There would be greater 
facility than there is at present, for this reason, that the borrower would be able to rely 
on information furnished by trustees who had no interest to deceive him but who had 
an interest to give him accurate information, instead of being obliged to rely on informa- 
tion furnished by a mortgagor who has an interest in making the best of his security. 

385. (Mr. Lewis.) Then you think that lenders would not be indisposed to enter into 
such contracts ? — I think not, any more than they are at present. 

386. I do not think we find such contracts now? — On the occasion of large loans, j'ou 
frequently find estates vested in trustees for the benefit of contributors to the loan. 

387. The third question I was going to put about mortgages is this : whether it 
appears to you that, in the case of persons lending money on property already charged, 
and which previous charge was either protected b)^ a ca.veat or was the subject of 
registered ownership — whether it woidd be an objection or an impediment to such a 
transaction that it would not be known, from the registry of the first mortgage, what 
were the particulars of it, the amount due, or the rights and powers of the first mortgage ; 
in fact, that the proposed lender would be in the d.'irk as to what he was taking 
subject to ? — So he is now, unless the first mortgagee produces his deed. 
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388. (Mr. Walpole.) Or the borrower gives him information ? — That information is jff,. . pj/ Willtams. 
purely personal. 

389. {Mr. Leivis.) Or gives him an abstract of the deed? — That cannot be verified 4th vSept. 1854. 

without the inspection of the deed of the lirst mortgagee. The first mortgagee may say, 

I will not produce my deed. 

390. Bat sohcitors are generally ready to give information? — Yes, but the same 
information would be given then, as now. 

391. If the borrower brought the proposed lender the deeds, and the proposed lender 
knew nothing of his having got those deeds by illicit means, the lender would be quite 
safe if he took those deeds into his possession, unless the fir'st mortgagee cocild prove 
that he had parted with them innocently ? — An instance comes to my mind in which 
that was done, and in which the mortgagees, who were bankers, were not safe. It 
turned out that the estate belonged, not to the borrower himself, but to his children, 
for whom he was trustee, and that it was purchased with trust money, and the title to 
the estate became the subject of a suit in the Court of Chancery. 

392. This is merely preliminary to the point I was going to put. The producing the 
deeds would be useless, and would not assist the transaction, when the register disclosed the 
fact of a registered ownership in somebody else, or a prior mortgage protected by caveat, 
because in such case the new lender would be certain to take, subject to whatever might 
be the effect of the former transaction ? — Clearly, in the case you are supposing, the first 
mortgagee had obtained a transfer of the registered ownership, and was therefore safe. 

393. Or if he got a caveat ? — In that case he ought to be safe. 

394. The second lender would be unable to obtain any certainty of interest, although 
he had got the deeds. The first mortgage might have been almost pa"d off by a process 
of liquidation, and might be nearly- a satisfied mortgage, yet the new lender would be 
unable to bargain upon that supposition, or to benefit himseF, or feel any secarity, by 
getting the deeds, which now operate for him as a presumptive protection where he has 
not not^'ce. Is this or not a circumstance which presents an objection to this scheme ? 
— I do not see that it is. In the first place, when you assume that the second mortgagee 
gets the deeds, it appears to me that you omit to bear in mind that, according to the 
proposed scheme, there would either be no more than one deed' in the possession of each 
registered owner, that being the duphcate of his conveyance, (and ia the case supposed 
this would be a conveyance not to the mortgagor, but to his mort,gagee,) or, if it were 
thought right to permit the successive duplicate conveyances to be retained by the owners 
instead of being delivered up to the registrar on a transfer taking place, there would be 
a memorandum endorsed on each duplicate conveyance, showing that the property had 
been transferred to the succeedirg registered owner ; so that in the case supposed, the 
mortgagor s duplicate conveyance to himself would carry notice with it that the estate 
had been transferred to the supposed first mortgagee, who would be the registered owner. 
Want of notice, therefore, could not be alleged by the second mortgagee, and he will take 
the property only for such an interest in it as the mortgagor can lawfully give him ; it 
is his foUy if he is contented to lend his money without having the title put right on the 
registry. In the other case you have put — a second mortgagee getting the deeds from a 
mortgagor who has previously borrowed money upon his estate and given a security by 
means of a caveat, still remaining himself the registered owner — I think the second 
mortgagee, neglecting to search the register, or disregarding the caveat which he finds 
there, ought not to be protected from the consequence of his own neghgence. 

395. (Mr. Cookson.) Do you not think that a system of registration would very much 
facilitate the division of property with a view to mortgages ? At present, you take a 
mortgage of all the property included in the title deeds. Under the system of registration, 
would it not be possible to select an ample amount of property for the particular sum 
advanced, and to make a transfer of that particular property only, so that it would facili- 
tate the division of the property ? — Yes, because the titles would be kept more conve- 
niently distinct than they are at the present moment. 

396. (Mr. Leivis.) Do you really think it is necessary, as part of a system of regis- 
tration of title, that the land should be tied up while the stop or caveat exists ; is it 
indispensable to do that ; can we not find an alternative ? — Do you mean a transfer of 
the registered ownership ? 

397. Yes. Must it be an invariable and absolute rule, that the caveat shall stop the 
transfer (until removed) as to all interests that are protected by caveat ? Can you not 
for this purpose distinguish between difli'erent classes of interests that are protected ?— 
You must distinguish what classes of interests shall entitle persons to lodge caveats, but 
when you have once ascertained that a caveat is there, the caveat must stop the transfer. 
"What are the particular interests which shall entitle the party to stop the transfer, or, in 
other words, to have the caveat entered, is of course a question that deserves a great deal 
of consideration. 

398. (Mr. Cookson.) Suppose a caveat is entered in respect of an equitable mortgage 
of property, would there be any objection to allowing the transfer of the property, subject 
to that claim, to be protected by caveat to a purchaser ?— -The difficulty then is, that you 
make the registrar a judicial officer for the purpose of ascertaining what is the nature and 
extent of interest protected by the caveat. 
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3Ii: JV. Williams. 399. Suppose the purchaser takes the property subject to that charge, would it not be 

easy to arrange that the caveat should be removed, in order to the transfer, and that the 

4th Sept. 1854. caveat should be lodged again as to the same security ? — That is matter of arrangement. 

4i00. (Mr. Lewis.) You mean that consents need not be provided for ? — Yes, but the 

oase which I understood Mr. Cookson to put was, that you should be at liberty to transfer 
vidthout the consent, and in spite of the dissent, of the person having the caveat lodged. 
I say if you are to do that, you must make the registrar a judicial oiBcer to ascertain 
what is the extent to which that caveat restrains the sale. 

401. Does it necessarily involve that alternative? Why should not the registered fee 
be transferable, subject to the dower and curtesy of the wife of the last owner ? Why 
should the protection of that dower or curtesy prevent the transfer of the fee simple, 
which is partly in possession in the case of dower ? — The dower would cease to be a 
legal charge, and I believe that formed part of the proposal. 

402. Necessarily, as incident to this plan, are we to extinguish dower and curtesy? — 
Dower and curtesy we should propose to extinguish, as having legal incidents, though I 
do not know that it is absolutely necessary to the plan ; it would, I think, be better not 
to make the purchaser the person to see that the estate is free from dower or curtesy. 

403. It is mentioned that it might be, not that it should be? — Those two instances 
were referred to by Mr. Bullar. 

404. W ould not the abolition of dower and curtesy embarrass the scheme of registra- 
tion in a way which the public would not readily consent to ? — There are very few dower- 
esses in practice, and very few entitled to the estate by curtesy. 

405. It very often happens that a widow is provided for in no other way? — You are 
referring to exceptional cases. If you made them charges in equity, the widow would 
have her protection. 

406 If charges in equity according to this plan, they would be protected by caveat ? 
— She could not stop the sale ; she would have notice of the intended sale by means 
of the caveat ; but on the purchaser admitting that he took the estate subject to her 
claim to dower, the transfer would take place, and a fresh caveat would be entered 
against a transfer by the purchaser. 

407. Viewing it as regards the registered ownership, and considering that the regis- 
tered ownership is to be subject to caveats, it wiU be for determination what interests 
are to be protected by caveats. We will suppose that undetermined. Do you think there 
might be a distinction laid down as to interests which being protected by caveats should 
stop the transfer of the registered fee, and those interests protected by caveat which 
should not prevent a transfer of the fee, but admit of a transfer subject to those inter- 
ests ? Do yoa think such a distinction is practicable ? Would it not be the means of 
removing a great difficulty in this plan, if you should devise such a distinction ? — I think 
there would be great difficulty in it. I have not considered the plan with reference to 
any such arrangement. My present impression is, it would throw too much responsibility 
on the registrar. 

408. Let me put a case to illustrate my meaning. The equitable mortgagee may not 
care to clothe his security with the legal estate. He may not care to do more than to 
rely on his deeds and caveat. Why should you, on account of the existence of the equi- 
table security which may be paid off any day, prevent a transfer of the registered 
ownership being made subject to that, if the equitable mortgagee has not chosen to 
come in and take the transfer ? — I am supposing a caveat is lodged, and for the present pur- 
pose, that by the scheme as proposed the caveat operates to restrain the transfer. In the 
case you are putting, it appears to me that the mortgagee, who is so indifferent to have 
the registered ownership, would be equally willing to remove his caveat in order that 
the transfer may take place to the new owner, and put it on again, the new owner 
admitting that he takes subject to to the mortgagee's charge. 

409. It is more circuitous, and would involve more of action on the part of the mort- 
gagee ? — I do not think it would ; for at the present moment you would have to go to 
the mortgagee and ascertain the nature of his interest. No one would purchase the fee 
without knowing what was due to the mortgagee. 

410. (Mr. Cookson.) And get his acknowledgment? — His acknowledgment that so 
much was due and no more. 

411. (Mr. Lewis.) Since we are so near in our object, why do you prefer a formal can- 
cellation of the old caveat and putting it on anew, to letting the transfer be taken subject 
to the caveat ? — For this reason, that you should make the register clear and clean, that 
you should not throw on the registrar any investigation of rights of parties, but that 
the parties themselves should protect their own rights, and that the registrar should 
have nothing more to do than to transfer the registered ownership. 

412. What I am aiming at is this : that sales of equities of j-edemption occasionally 
take place, and it would be convenient to facilitate such transactions. Can you not 
accompany the right of the purchaser in such cases with the registered ownership, subject 
to the right protected by the existing caveat ? — I think that sales subject to mortgages, 
which mortgages are not intended to be paid out of the purchase money, are uncommon. 

418. They are not infrequent, but I think it is sufficient that they do in fact occur, and 
we ought not to narrow the range of dealings with land ? — I do not propose to do so. I 
think the object should be to increase the facilities of dealing with land, and I think that 
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object will be attained, to a considerable extent, by the simplicity and certainty of the Mr. W. Williams. 
proposed scheme. 

414. Then it will be a great thing, when the substantial ownership of the land is trans- 4th Sept. 1854. 

ferred, to give it as often as possible the benefit of the registered ownership. In many 

cases you sell land without requiring the concurrence of parties who have certain 
interests which they are content should attach on the property, in the hands of B as well 
as in the hands of A ; and do you not think you should furnish facilities for their not being- 
disturbed or needlessly apph'.ed to ? — Then that would involve giving the registrar a larger 
amount of discretion. You must then put the registrar in the position of a judge, or have 
the party's assent and acknowledgment of their rights. If the parties admit what their 
rights are, and define those rights, the transfer on the registry is a mere matter of form 
to follow afterwards. 

4]. 5. You are assuming that the register does not disclose the nature of the right ; it ^ 
would assist my view if it did ? — My view is, on the contrary, that for the purpose of a 
sale and transfer, the register should be as it is in stock, a simple transfer of names with 
a description of the property, and that tlie purchaser should have no concern whatever to 
inquire what are the rights of the parties except as they appear from the register ; because, 
if otherwise, you involve yourself in the great difficulties of conveyancing which at 
present exist, from impressing on the land itself all the limited, successive, and derivative 
rights and equities of the parties interested. 

416. {Mr. Goohson.) No one would purchase an equity of redemption without commu- 
nicating witii the party who held the mortgage, to ascertain the amount of the principal 
and the amount of the interest that was due ? — I have just purchased for a client of mine 
a large estate that happens to be subject to a mortgage, and which, by the terms of the mort- 
gage contract cannot be paid off until next year. It is a matter of serious considei-ation for 
me, to ascertain by what means I can really protect myself — how I can get an effectual 
conveyance of the estate at the present moment. I must be content with taking a transfer 
of the equity of redemption. 

417. You would not even do that, without ascertaining from the mortgagee what his 
charge amounted to ? — No ; in the case I am referring to, there is no difficulty in ascertain- 
ing that ; but the difficulty is to ascertain that there are no mesne incumbrances. 

418. {ilr. Leivis.^ Let me put a case which is not a mortgage ; I must assume for the 
present that dower and curtesy will not be extinguished by the scheme of registration, for 
I think it would embarrass the plan if we attached to it any such recommendation. Does 
it not appear to you in the case of dower and curtesy, that there might be a transfer of the 
registered owner.ship, leaving the dower or curtesy, whether it were a legal right or only an 
equitable one, just as it was before the transfer, only the fee after the transfer would be in 
one man instead of another ? — I think it might be done, but I should prefer the simple 
plan of making these claims equitable. One of the suggestions connected with the 
scheme is, that there should be a real representative, in which case the duty of protectmg 
these equitable interests would have devolved upon him. 

419. That has been lately objected to in the House of Lords ?■ — I know it has been, and 
I am sorry for it ; but that was one of the means by which the right of doweresses or 
tenants by curtesy would have been protected. 

420. Take a rentcharge under a family settlement, which is not an uncommon thing 
that would be protected by a caveat probably. Your scheme of an index of rentcharges 
refers, I presume, to rentcharges in fee. Is it so ? — Not necessarily. The term rentcharge 
would have included that. 

421. Now I cannot see why the dealing with the fee simple, which is all the interest in 
the land minus that rentcharge, should be arrested by the fact of the rentcharge existing 
and being protected by a caveat ? — It is not so intended. The proposed plan of registra- 
tion would admit the registration of the rentcharge as a legal charge on the estate ; and 
I do not see that any caveat against a sale would be necessary ; the probabihty is that, 
in the case which you are supposing, the sale would not be so restrained, as I under- 
stand. You are supposing the case of a family settlement, which ordinarily contains a 
power to trustees to sell. 

422. It might not ? — If the settlement were weU prepared, it would. 

423. We must take the less probable hypothesis to test our scheme. We must suppose 
that by some slip the power does not exist, or is not available ; because our scheme will 
be tried, not by the common run of cases, but by the exceptional and peculiar cases, and 
it must, as far as it can, meet those ? — It must be made to embrace those, but I do not 
think you must legislate for the exceptions. 

424. Acute men wiU find out the value or sufficiency of this plan, according as it can 
pass through the ordeal of peculiar cases. Now, it strikes me that this instance of the 
rentcharge would involve no complexity of registry? — In the case you are putting, the 
trustee would not be entitled to sell, and ought therefore to be restrained from selling. 

425. I am supposing the fee to be concentrated in an individual who has a clear title, 
subject to this one rentcharge ; why should he not be entitled to transfer the registered 
ownership ? — It seems to me that the scheme, as proposed, would embrace that very case, 
because here a legal rentcharge would be entered in the column applicable to rentcharge, 
and the estate would be saleable subject to that charge. 

426. (Mr. WaJjoole.) The great object of your scheme is to have a registered ownership 
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Mr. W. Williams for tlie purpose simply of making and disposing of the property? — Yes; that is clearly 

the great object. 

4th Sept. 1854 427. The main object of the register ?— Yes. 

■ 428. All those persons who now have a right to prevent the disposition of the property 

jovi would wish, generally speaking, still to have the right of preventing the disposition 
by means of entering a caveat, which should imply that before the disposition is made 
their consent should be obtained ? — Yes. 

429. In addition to that, there are people who have got interests in property who 
cannot, by reason of those interests, prevent the sale or disposition of the property. Is not 
that so ? — Yes. 

430. Those interests you would wish to be on the registry, in the shape of a notice 
under some column or head, without the power of stopping the sale of the property, but 
affording the means of informing the purchaser of the interests the property is subject 

• to?— Yes. 

431. As to both those classes of cases — the classes of cases where persons are to have the 
power of stopping the sale of property, and the classes of cases of persons who have no 
such power — you would allow a subordinate registry, that they might carry on those other 
interests from one to the other in the way they chose to dispose of them ; so as to give 
them as great facilities of transfer as the owner of the fee would have as to the fee simple. 
Is not that so ? — Yes. 

432. Then the main difficulty which we should have to consider in that part of the 
scheme would be, what classes of cases you would put into the column with the power of 
stopping the sale, and what classes of cases you would put into the column which merely 
constituted notice ? — Yes. 

433. Now, in the classes of cases which might have the power of stopping a sale you 
would not necessarily put a common rentcharge ? — Certainly not. 

434. Nor, I suppose, if you registered the estates in dower and curtesy, would you put 
either of these estates in that column ?— Certainly not. 

435. Nor would you ordinarily regard those as persons who would have a right to stop 
the sale of the property ? — No. 

436. But you would include in that column tenants for life of the estate who have a right 
to possession, and tenants in remainder who ought not to have the estate taken away from 
them without their consent ? — Yes ; those persons would be included, unless the trustees of 
the settled estate had a power that overrode their interest. 

437. And there might be other classes of intei'ests protected generally by trustees who 
would take care of those interests ? — Yes. 

438. But under the column which constitutes the column of notice, you would incluie 
rentcharges, tenancies in dower, and tenancies in curtesy, and leasehold estates ? — Yes ; 
though there is some little difficulty about dower and curtesy, because they arise by opera- 
tion of law and not by contract. 

439. And you would give persons in that column the power of having a subordinate 
registry with reference to their interests, that they should have the same facilities of 
transfer as the owners in fee would have as to the fee simple ? — Yes. 

440. And you would, add to the subordinate registry those who were in the column of 
the classes of interests that have the power of stopping the sale ? — Yes. 

441. Then, in short, by that scheme of yours you would give anybody who has now a 
disposable interest in land the same power as he has now of disposing of that interest, 
with this difference, that it would be a simple transfer instead of a long conveyance ? — 
Yes. 

442. {Mr. Lewis.) Do you mean transfer by registry or by some deed ? — A deed which 
should be registered. 

443. That the registry should not be the conveyance ? — The convej^ance should not be 
complete until it is registered. 

444. It is suggested somewhere that the registry itself should be the conveyance ? — 
My view has always been that there should be a conveyance. 

445. {Mr. Walpole) A simple certificate that A B was the OAvner ? — Or perhaps a 
simple transfer or conveyance, or duplicate, one of which shoxild be registered. 

446. {Mr. Lewis.) Some document apart from the registry ? — Yes. 

447. Mr. Walpole) A simple document ? — Yes, as in the case of railway shares, only 
in duplicate. 

448. {Mr. Lewis.) So that the party would have sometliing to produce ? — Yes, which 
would be in effect a certificate of ownership. 

449. And which might be in duplicate ? — Yes. 

450. {Mr. Walpole.) And you might keep up those certificates of ownership in this 
way : that when a purchaser conveyed the property, he could, on the back of the certificate^ 
endorse the name of the new purchaser, and give the new purchaser the certificate ? — Yes ; 
it has been proposed to make it the duty of the registrar to endorse the memorandum of 
transfer. 

451. (ilfi'. Lev)is.) There is one question bearing on this which I wish to put. I pre- 
sume it is proposed that dealings with those interests which are protected by caveat and 
which might stop the sale should be themselves protected by caveat. Now, suppose the 
case of a mortgage pi'otected by caveat and a transfer of that mortgage. The person who 
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is intended under that state of things to have the power of stopping the sale is the Mr. W. Williams, 

transferee of the mortgage ? — Yes. 

452. I presume it to be intended that that transfer should be protected by a caveat ^th Sept. 1854. 

against the registered fee ; that the transfer of the mortgage should be protected by a new • 

caveat striking out the first, which protected the mortgage before the transfer ? — That 

would be a substitution. It would be cancelling the old caveat, and entering the caveat 
in the name of the transferee of the mortgagee. 

453. Then it comes to this, that the transmission of interests protected by those caveats 
which give the power of stopping the sale, may be the subject of caveat substituted for 
the caveat entered before the transmission of those interests ? — It certainly would not be 
proposed that you should have a long string of caveat against caveat. 

454. No, no — in lieu of the former caveat ? — You are supposing that the benefit of 
the caveat has been transferred, if I understand you, from A to B. 

455. Yes ?— Then it would be the duty of B to see that his name had been substituted 
for A's. 

456. It would be his interest ? — Yes. 

457. (ilfr Walpole.) Would you make it his duty ? —In this sense, that the obligation 
should devolve on him to protect his own interest. 

458. (Mr. Lewis.) Now the interest protected by the caveat may be the subject of, 
say, three separate dealings ; it may be the subject of a mortgage, a second mortgage, 
tlien a sale ; there is a subdivided set of interests carved out, to the protection of each 
of which it is necessary that the same right of stopping the sale should be incident, and 
which was incident to the subject before it was subdivided. Is it intended that the 
caveat entered against the fee should be the subject of such a transmission ? — It is not 
contemplated that there should be any more than a caveat entered against the transfer 
of the ownership without the consent of a particular person or persons, or an order of 
court. 

459. Then, if those particular person or persons cease to be entitled to the benefit ot 
the caveat, they must pi'ocure the name of the person to whom they have transferred 
their interest, to be substituted for them ; they would consent to the cancelling of their 
entry of the caveat ? — And the substitution of the new name for their own. 

460. I observe that you demur to my phrase "transmission of interests ;," supposing the 
transmission of interests should be registered, it would be merely entering new names, 
that is, the names of those who took under the transmission ? — It would be simply a 
register of names, and of property in which the parties named are interested. 

461. Am I not right in concluding from your answer, that those who together should 
represent the transmitted interest, would be entitled all and each to have their names on 
the caveat list ? — Yes. 

462. (Mr. Walpole.) "Would that be so? — With the consent of the registered owner. 

463. Do you propose that each portion of the interest protected by caveat should, on 
its being transmitted, receive the protection of a new or substituted caveat ? — Not with- 
out the consent of the registered owner or an order of the court. The benefit of the 
caveat would belong to the person to whom the interest protected has been assigned, j 

464. Although there were no caveat ? — In equity it would belong to him. 

465. How would you work the registry, seeing that the notices for sale to be given to 
the owners of protested interests, would have to be given to persons whose names did not 
appear ? — It would be given to persons who had entered the caveat, in the same way 
that a man has the legal estate vested in him, although all beneficial interest has ceased. 

466. He would become trustee of the equity for those who derive under him ? — Yes ; 
and therefore it would be his duty before he did consent to the sale, on receiving notice of 
an intended sale, to obtain the consent of those persons to whom he transferred the interest. 
I do not think that presents any difiiculty. 

467. It would place them at the mercy of the party to do his duty ? — That is always 
the case of parties dealing with mere equities. We are putting the case of a mere 
equity. 

468. (Mr. Lewis.) An equity m rem ? — Yes, an equity in rem — so far as such an equity 
is to be for the future permitted to exist as a check or clog on alienation. 

469. By the caveat? — Yes. I think all those matters might be very easily regulated 
in practice by arrangement between the parties, transferring and accepting the supposed 
equity. 

470. It seems to me that as a matter of principle you must provide for them ? — No 
doubt, and I think the answer I have given suggests the principle, and that no practical 
difficulty would exist in working it out. 

471. Do you propose as an invariable rule, in all cases which are to be protected by caveat, 
either that notice should be given to the person who originally entered his name, and he 
to communicate to those who derive under him, or is it to be a substituted caveat and a 
cancelling of the old one, or an option to adopt one mode or the other ? — What we have 
proposed is, that the caveat should be removed, not simply by notice to the party who has 
lodged it, but by his formal consent or by an order of the court. In the case of his 
interest having been assigned or parted with, he would remain a trustee of the consent 
for the benefit of persons to whom he had assigned his interest. 
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Mr. W. Williams. 472. Is that an invariable rule, or an optional rule 1 — With the consent of the registered 

owner, or an order of the court, the court would have the power of ordering substitution. 

4tu Sept. 1854. The court might think proper to order substitution in the presence of the registered 
owner. 

473. Then on the transmission of interests protected by caveat, either the original 
caveat would remain unaltered (the duty of the party being to take care of the interests 
of those who derived title under him,) or there would be an option to insert the name of 
those who take derivative interests ? — Yes ; that option to be exercised by the consent of 
the registered owner, or an order of the Court. 

474. {Mr. Walpole.) Would you have it by an order on the registered owner ? — Yes ; 
I do not see why he should not submit to have a caveat entered in the name of A instead 
of the name of B. 

475. That might appear very unimportant to the registered owner, but it would become 
extremely important to him, if in the course of time the transmitted interests became ten 
times as numerous as the original interests ? — -Yes, so it might be ; and it sometimes 
happens ia the present system. 

476. (Mr. Lewis.) if the owner of the interest protected by caveat sells that interest 
or mortgages it, would it be right that you should leave in him the control over the 
caveat ? — I do not necessarily leave it in him. It forms no necessary part of the scheme 
that it is to be left in him, because it is competent to him to procure the consent of the 
registered owner to procure the transfer from the name of A to himself ; or if the regis- 
tered owner refuses to do it, and says, " I will not be bothered with the investigation of 
the rights of the parties ; if you insist on the caveat being entered in the name of another 
person to whom you say you have transferred your interest, you wiU do that by order of 
the Court." All the registered owner is desirous of doing is to protect himself from being 
mixed up with the equities of the parties. He says, " Go and settle youjr equities among 
yourselves, let the judge give an order to transfer the caveat from the name of A to B, and 
I have nothing more to do with it." 

477. {Mr. Cookson.) Or from A to B or C D ?— Yes. 

478. (Mr. Lewis.) Then either it will be a judicial proceeding, or the caveat will be left 
under the contr(jl of the party who has ceased to have more than a nominal interest in it, 
unless the consent of the registered owner is obtained for the substitution of new caveats ? 
— It would be a very summary proceeding, which in practice would be very seldom 
resorted to. In most cases, the registered owner would be satisfied by the production of 
the assignment of the interest, and consent to a substitution of the name of the assignee. 
There are instances now in which an assignment is legally ineffectual, as in the case of 
a mortgage debt. 

479. You cannot assign the right to sue ? — Not at law. 

480. I think I am right in sapng that Mr. Cookson s plan is, that from the time of the 
registration of title being established as a system, there should be permitted but form of 
title or conveyance, namely, a conveyance in absolute fee-simple ? — No, I do not under- 
stand that. 

481. There is this passage, " with a succession of absolute fee-simple transfers of land ?" 
— ^Yes, I noticed that, when I first examined. 

482. Having regard to your system of rentcharges, in order that they may be legal 
rentcharges you must let them in ; there must be a variation to that extent ? — I stated so 
in my first examination before the Committee. 

483. I see you did, but I wished to get it clearly out. It does not matter as to the 
principle of Mr. Cookson's plan, but I believe you intended that there should be legal 
leases, legal rentcharges, and legal registered fees ? — Yes. 

[The Witness withdrew.] 



Friday, 8th September 1854. 
Mr. James William Fkeshfield, Jun. (Solicitor), called in and examined. 

484. (3Ir. Walpole.) I beheve you are the solicitor to the Bank? — I am. 

485. In that character you are, probably, aware of the system pursued at the Bank of 
puttino- on distringases as a protection to stock, which prevents the sale of the stock without 
notice to parties ?— Yes, I am. 

486. Can you give information to the Commissioners as to the number of distringases 
upon an average which have been put on stock, or whether the number is very considerable ? 
. The average at present is about 750 per annum. There is a tendency to increase. 

4S7. That'has been progressive of late years ? — Yes. 

488. (Mr. Solicitor- General.) Affecting the corpus, and affecting the payment of divi- 
dends ? Principally the corpus — almost exclusively the corpus ; because a stop on the 

dividends necessarily comes to an issue in some form at the next dividend day, and, there- 
fore the distringas, except under peculiar circumstances, is upon the corpus. 
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489. {Mr. Walpole.) With respect to those distringases, do you find they remain long on j/-^ j jf^ 
the stock as protecting interests for a long period of time, or that they are put on to pre- Freshfield, jun. 

vent some immediate transfer when a fraud is appreliended ? — The large proportion of them 

remain a long time. They are put on as permanent cautions by some person having either 8th Sept. 1854. 

a reversionary interest or some permanent interest. '■ 

490. Would your professional experience enable you to say whether it was to protect 
reversionaiy interests, for instance, under marriage settlements, or to protect securities for 
money, or for what purpose they were usually put on ? — A large proportion is put on by 
persons who have purchased reversions. They almost always, as a matter of course, put 
them on, but we find a considerable number of persons having interests under settlements 
and otherwise, mere cestuisque trusts, who put them on for their protection. 

491. Has that been increasing largely? — I cannot speak of any great increase in that 
particular class. Within recent times, there is a general tendency to increase ; and when- 
ever we hear of any considerable fraud, then there is a great increase in the number of 
distringases. 

492. Now, with reference to those stocks on which distringases have been put, do you 
find that application is soon made, from an attempt to sell the stock, or anything of that kind, 
that would lead you to suppose frauds would be committed escept for the distringas ; in other 
words, do you find that notice is given to you of an intention to sell the stock, which requires 
the Bank to give notice to the party by whom the distringas is put on, so as to prevent the 
sale ? — In the large proportion of cases the distringases remain without any actions what- 
ever on the stock. With regard to others, an action may take place without our being 
cognizant of it, because if the broker puts forward a ticket to transfer, and finds a stop, it 
is immediately communicated to the parties, and it may go no further ; therefore it by no 
means follows that we should have information of attempts to dispose of stock. But I 
know, practically speaking, that a large proportion do remain without any action at all. 

493. With regard to those that have been acted on, do you find the attempted sale 
has been followed up by a suit or not ? — Yes, occasionally ; but that is not the large pro- 
portion. In the large proportion, where the appHcation is made to sell the stock, we find 
that arrangements are made between the parties, and their rights are adjusted in some form 
without suit ; but every now and then suits are instituted. Within the last twenty years 
the practice has become universal, I may say, to omit making the Bank parties to those 
suits ; and the consequence is, that the questions are raised and rights decided without any 
interference on the part of the Bank at all, and without our knowledge of the nature of the 
questions raised. 

494. If anybody attempts to sell stock after a distringas is put on, you give the person 
who puts on the distringas a week's notice ? — Yes. 

495. And after the expiration of a week the stock would be sold, unless those parties 
interfered ? — Yes. 

496. Have you found those parties complain of the notice being too short, or that it has 
not reached them, or that it is not a sufficient protection to them ? — I do not think we 
have any substantial complaint under either of those heads. Now and then a man com- 
plains that the eight days' time is not sufficient, but the same man would complain if a 
month's time were given. I do not find that in practice the time is too short for any 
reasonable purpose ; and I find that when the objection is made it is easily removed. 

497. Then there is reason to suppose that the notice reaches the party, and that there 
is sufficient time to prevent the sale, if the sale ought to be prevented ? — I think 
always. I do not recollect a case in which a party complained that he had not been able 
to make use of the notice in consequence of its not reaching him, or the shortness of time 
after it reached him. I have frequently known of cases where parties have come and 
asked for three or four days' time, and in those cases we have generally exercised a liberal 
discretion ; and if we have found that the man has not had time to obtain the relief he 
desires, we have extended the time. 

498. Then, as regards stock, you consider that the system of distringas affords a com- 
plete protection to parties interested in the stock ? — Yes, as far as it goes. 

499. How much further would you wish to extend it, or in what way, in order to make 
the protection more complete ? — There are cases in which it will fail, as aU protections of 
that sort will. The party who has put on the stop may have died, or his solictor may have 
died, and the object of the stop may have been lost sight of, but as fiir as protection can 
reasonably be given, I think it is given by distringas. 

500. In those two last cases you have spoken of, the death of the party or the death of 
the solicitor, have you ever had complaints made that the proper notice has not reached the 
parties really interested, so that sales have been improperly made afterwards ? — I think not. 
We take great pains in those cases to endeavour to find out the person substantially 
interested in the stock, and to give him notice if we can, but we find that sometimes 
impracticable. 

501. I suppose the notice is always sent to the person according to the description of his 
place of abode when he gave you the notice ? — To the solicitor. We sometimes find that 
the solicitor is dead, or has retired from practice, and we endeavour to find out his 
successor. 

Pp 2 
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Mr. J. W. 502. Do you find they alter the place of residence on their own account, that they come 

Freshfield, jun. and tell you that the solicitor is dead or has changed his place of abode, and desire you to 

send the notice to another place ? — Sometimes. 

" ' ' 503. That would be a new distringas? — Where there is an attempt to alter the name, we 
require a new distringas. In cases of change of residence we do not. 

504. In the case of the death of a party, you would have a new distringas? — Yes. 

505. (ilir. Solicitor-General.) The Bank takes no notice of equitable interests in stock? 
— None. 

506. The practice of distringas, therefore, has been the consequence of that principle ? — 
Yes. 

507. And that has become now so common, that the distringas may be described as a 
permanent form of security for the party having an equitable interest ? — Yes. 

508. Have you ever found any difficulty in keeping a registry of the distringases? — No, 
none. 

509. In what form is the Bank in the habit of registering such distringases, if I may 
properly ask you ? — Every stockholder, you are aware, has an account open for him in the 
Bank ledger in his own name, in which is entered the transfer made to him, and the trans- 
fers made from his account ; that shows what stock is in his name, and no transfer can be 
made by that individual without referring to that ledger, and upon that account, imme- 
diately under his name, in a conspicuous part, they enter " Stopped by distringas," such a 
date, and that is all that that account shows. Then, for anything beyond that, the parties 
are referred to the solicitor, and we keep a register of the distringases, and of the stock to 
which they apply. 

510. And, therefore, if the distringas were entered with a certain reference to the party 
beneficially interested in the stock, and that party's name was entered in your register, the 
security of the distringas might be well extended to his personal representatives ? — Yes, I 
think that it might be extended to his personal representatives ; but it would involve, of 
course, the machinery for finding out those personal representatives, and so on, which at 
present the practice has not contemplated at all. It would involve very much more of 
detail, and much more of arrangement, than at present has been introduced into the 
system. 

511. But you see no reason why that might not be met and provided for by proper regu- 
lation ? — I think it might be met and provided for. 

512. So that, in point of fact, from your experience in matters of distringas, you think it 
would be possible to devise a system for perfectly securing the equitable interest and the 
equitable claim by means of a distringas, or of something corresponding thereto, the pro- 
perty both legally and equitably all the time remaining apparently in the registered 
owner ? — I think it would. At the same time, when you are dealing with stock, you must 
recollect that you must not encumber it with cheques, that would materially affect the 
sale of it, by rendering necessary a course of inquiry into distringases and stops, otherwise 
you would do mischief in another direction. 

513. When a party applies to put in a distringas, does the Bank require any evidence 
of his title to put in that distringas ? — None whatever. He brings a writ from the court. 
To obtain that writ he must have made an affidavit that he had a beneficial interest in the 
fund. 

514. That has been the course since an alteration was made not very long ago, in the 
practice of obtaining a distringas ? — It was provided when the jurisdiction of the Court of 
Exchequer was transferred to the Court of Chancerj^ Up to that time there had been no 
substantial recognition of the practice of the Bank in regard to distringases; and the 
first recognition took place, 1 may say, by that Act of Parliament. 

515. The distringases are supposed to have originated under the authority of the 
Statute of Queen Anne. You are aware of that ? — No, I am not. I have always con- 
ceived distringases respecting stock to have originated upon the assumption that a bill had 
been filed against the Bank of EngLmd, by some party claiming an interest in the particular 
fund, and he issued his distringas, which was the first process against the Corporation in 
the Court of Exchequer, and accompanied that with notice that a bill had been filed and 
that the object of that bill was to stop the transfer of certain funds, and the Bank acted 
upon that notice, on the assumption that it was true. 

5 1 6. But practically, before the abolition of the Equity side of the Court of Exchequer, 
a bill was never filed ? — No, the bill was not filed. 

517. Therefore the Bank requiring now no evidence, any individual obtaining a writ of 
distringas might affect stock to any amount ?■ — Yes, certainly. 

518. And though that is possible, yet from your long experience you have never found 
any material inconvenience result from that practice? — Before the Act of Parliament 
passed requiring the affidavit to be made, we did exercise a very liberal and large discre- 
tion in removing the distringas instanter, if we had reasonable ground for thinking that 
there was no right to support it, and I think that upon several occasions inconvenience has 
been pointed out as likely to arise if that were not done, and we have acted upon that. 

519. But since the alteration in the practice, you are not aware of any material incon- 
venience that has arisen from that circumstance ? — No, no substantial inconvenience. 
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520. {Mr. Walpole) This is the form of affidavit, I believe^ on Avhich the distringas is Mr. J. W. 
usually issued [liaiiding it to the witness] ? — Yes* Freshfield, jun. 

521. Would you put that in your evidence? — Yes. There are orders of the Court cf 

Chancery which would probably be the more convenient form. °*'" oept. 1854. 

622. Would you put in the form then ? — Yes, the orders state the whole. 

523. That is the writ ?— Yes.f 

524. And then the order for discharge is by petition to the court ? — Yes. [ The witness 
produced a book showing the form of entering distringas?^ 

525. (^Mr. Cookson.) And there is an alphabetical index to that book ? — Yes, there is an 
index at the beginning of the book both of names and of stock. The parties come to us 
very ill-informed sometimes, and it is convenient to have the reference both to names and 
stock. 

526. You mean the reference to the name of the person who lodges the distringas and. 
the name of the stockholder ? — -Yes. 

527. (Mr. Walpole.) Gould you at all tell us the length of time during which any dis- 
tringases have remained on stock ? — I think we have distringases that have been there for 
twenty or thirty years. 

528. With regard to those cases, have you no apprehension of the stock being parted 
with by the notice not reaching the parties? — In practice, I think we do not find that 
that is so. 

529. Of course, the longer the time the distringas must remain on the stock, the greater 
the danger would be that the written notice of the distringas might not reach the parties ? 
— Yes ; where it has remained that length of lime, you may assume it is some trust, and 
that the trust property is about to be distributed honestly and bona fide ; and in cases of that 
sort, I think we have no very great difficulty in finding out who it is that has put the stop 
upon the stock. 

530. Supposing there was a registration of the ownership of landed property, which 
would give the owner so registered as full a power of disposing of that landed property as 
the owner of stock now has, do you think by a similar system of distringas you might 
protect the equitable interest against any improper disposition of that property by the 
registered owner ? — I think that the disposition of land in such cases might be restrained by a 
proper system of registration, as in the case of stock ; but it would be necessary in that case 
to provide for some mode of bringing the claim of parties upon the register, because in the 
cases of land more particularly, there are the claims of infants and of persons not capable 
of acting for themselves. 

531. But if there were trustees for those infants, say, for instance, in the case of a settle- 
ment or conveyance, they might as easily put on their distringas as against the registered 
owner, as they could now put it on against stock, if they were persons sui juris ? — I presume 
the trustees would be the registered owners, and therefore you would require somebody to 
represent the cestuique trusts as apart from the trustees. 

532. But supposing you had, under the settlement, trustees appointed who were to be 
registered owners, and who were made trustees for that sole purpose, and you carried on 
the trusts of your deed in favour of infants, by appointing protectors to those infants, and 
giving them the power of entering distringases or making claims on the property for the 
protection of the equitable interest, those protectors would be in a similar situation with 
reference to land as adults are now with reference to stock ? — Certainly. 

533. There would be no difficulty in protecting the interest of infants or of married 
women, or of persons not sui juris, if an alteration in the form of the settlement were made 
for that purpose ? — I see no practical difficulty in that. ■:: 

584. Now, from your experience with reference to stock, do j^ou think there would be 
no danger in the notices, in the course of a long series of years, not reaching the beneficial 
owners'^in land ? — I think in the case of land you would of course have more particulars, and 
more means of obtaining information to enable you to trace out the claimant, than we have 
in the case of stock ; and you might require any amount of particulars to be entered on your 
reo-ister that was thought desirable : and therefore I do not anticipate any such difficulties 
upon that head as should materially influence any decision you may come to. That there 
will be cases of difficulty, I have no doubt, because you will have oases of parties who have 
o-one to the colonies, and who have been lost sight of, and numerous cases of that description ; 

* JFoRM or Affidavit. 

A. B. [</ie najiie of the party or parties on whose behalf the writ is sued out'] v. the Goyernor and Company of the 

Bank of England. 

I of do solemnly swear that according to the best of my knowledge, information, and helief, I am [or if the 
affidavit is made by the solicitor, A. B. of is] beneficially interested in the Stock herein-after particularly described, 
that is to say [Aere specify the amount of the Stock to be affected by the writ, and the name or names of the person or 
persons or body politic or corporate, in whose name or names the same shall be standing], 

f FoKBi OP Wkit of Distringas. 

Victoria, by the grace of God of the United Kingdom of Great Britain and Ireland Queen, Defender of the Faith, 

to the Sheriffs of London, greeting. We command you that you omit not by reason of any liberty, but that you 

enter the same and distrain the Governor and Company of the Bank of England, by all their lands and chattels in 

your bailiwick, so that they or any of them do not intermeddle therewith until We otherwise command you; and tliat 

you answer Us the issues of the said lands, so that they do appear before Us in Our High Court of Chancery on the 

day of to answer a certain bill of complaint lately exhibited against them and other defendants before Us in 

Our said Court of Chancery by complainant ; and further to do and receive what Our said Court shall 

then and there order in the premises, and that you then leave there this writ, Witness Ourself at Westminster, the 

day of in the year of Oui- reign. 

Devon. 
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Mr. J. AT. and your registrar must, no doubt, be invested witli powers jiidicial as well as ministerial, to 
Freshfield,jun. enable him to dispose of cases of that sort. 

535. Do you think that a written notice for the purpose of protecting equitable interests in 

oth bept. 1854. land, having regard to the probability of the equitable owners being far off in many instances, 
■ and in other instances having died, would be a sufficient protection for those equitable 
owners ? — I should say not ; nor do I see, in the case of land, any reason for limiting it to 
that short notice In the case of stock the immediate power of disposal is of the last im- 
jjortance, because the market is hable to fluctuate ; but in the case of land, it cannot be of 
any great importance whether the notice is a week or a month. Therefore it is one of the 
grounds on which I come to the conckision that the system might be adopted. It might be 
modified in that respect, as I take for granted it would. 

536. {jMr. Cookson.) It might also be modified by requiring, in the case of distringas or 
caveat entered by parties on land, that the distringas should not be removed without the con- 
sent of the party litigating it, or an order of the court or judge ? — Certainly. 

537. And that would be an additional protection ? — I am strongly of opinion that your 
registrar must be a person capable of exercising judicial as well as ministerial powers 
in reference to these stops. In the Bank we exercise a considerable discretion, and we 
find it necessary to do so, and we are enabled to do it in consequence of the very infirmity 
of the process itself; but if the rules were rigid affecting distringases, we should be com- 
pelled to refer the parties to a judge in very numerous cases where we now dispose of 
them, and so you will find it in the case of land. The registrar must have the power to 
decide that the notice was not necessary, and he must have power to decide what notice is 
sufficient. 

538. He must be a judicial as well as a ministerial officer? — Yes, I am quite satisfied 
that that is of the last importance. 

539. (Mr. Leivis.) I wish to ask you whether you are aware that a considerable number 
of distringases are needlessly troublesome and groundless ? whether people put on distrin- 
gases, assuming they have a beneficial interest ? whether to any considerable extent people 
are found to be able to make that affidavit, and to get the writ, having, in fact, no such 
interest as ought to entitle them to interfere ? — I think not to any considerable extent. 
If it takes place, it arises from mere wrongheadedness. It is brought to so short an issue 
that a man cannot hope to obtain any advantage by putting on a stOD of that sort, and 
driving the other party to make a compromise ; but sometimes from mere wrongheadedness 
we have had a question of that sort; and I have had a case of this sort, a man endeavouring 
to put a succession of stops on in other names when we have taken one stop off. We 

, deal very shortly with that. 

540. (^Mr. Walpole.) How do you deal with that ? — We give him notice, that unless he 
gets an injunction within 24 hours we will remove his stop, and do it. 

541. You exercise a sort of discretionary power where you see improper stops? — Yes : 
and you must provide for that. 

542. You would give the registrar full power? — A judicial power. 

543. (^Mr. Cookson.) And you consider that the public is protected by that exercise of 
discretion ? — I think it is quite necessary ; and that unless we did exercise that discretion 
the system would become liable to abuse. 

544. And no injury has resulted from the exercise of it ? — Certainly not. 

545. (^Mr. Leicis.) You are responsible as between yourselves and the party bringing 
in the distringas, as to the degree of attention you give to that distringas ? the exercise of 
discretion is accompanied with little responsibility? — As solicitors, I think we are respon- 
sible for the due discharge of our duty. 

546. In evidence before the House of Commons it was stated that the Bank was 
responsible as between itself and the party putting on the distringas, for any default of the 
notice reaching the proper hands, or for any premature payment in allowing the transfer? 
— I should not be prepared to admit that broadly. 

547. Without asking you anything that ought not to be stated, can a case be made out 
of responsibility as between the Bank and the party putting on the distringas, in case of 
anything being done prematurely, or not with sufficient care? — The Master of the RoUs, 
in settling the orders in relation to the distringas, was very careful not to bind the Bank. 
He told me he wished to protect the Bank in giving notice to the parties without binding 
the Bank ; and I am not prepared to say that the Bank is under any pecuniary respon- 
sibility. 

548. I wish to put the question in a way that is not improper ; but it is stated in the 
evidence before the House of Commons that those are questions, that the solicitor to the 
Bank settles as between the Bank and the party putting on the distringas ? — "We have not 
had any complaint as to the administration of this duty, and that is the best answer possible. 

549. (Mr. Walpole.) I see by a Return moved for by the Solicitor-General in the House 
of Commons this year, that the number of accounts in the Bank appear to be 264,479 ; 
that probably is correct ?. — Yes. 

550. And the number of accounts in the names of one or more holders are ] 17,828 ? — 
Yes. 

551. I perceive that the number of distringases lodged is 3,593 during the last five 
years ? — Yes. 

552. And of these, there have been warned off 331, and injunctions obtained to restrain, 
I suppose, the sale of the stock, 31 ? — Yes. 
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553. Now, having regard to those numbers, I wish to ask you whether you are in a Mr. J. W. 
situation to give us any information as to whether those distringases have been put on the Freshfield, jun. 

accounts, where there are single holders, or where there are two or more holders, in the • 

greater number of them ? — I am not at the present moment able to say, but I could see. 8th Sept. 1854. 

554. And you could also see, perhaps, whether distringases are put on when accounts 

are apparently reduced to a single owner, having been in joint names before ? — They seem 

to me to be almost all joint accounts. 

555. Could you give us the information as to whether they were on joint accounts after 
one or two lives had dropped ? — Yes. 

556. {Mr. Cooksnn.) Do you think there is any necessity for protection being given 
under any system of registration to the parties beneficially interested in land, beyond the 
protection that is now given, under marriage settlements for instance. You know that 
under marriage settlements the estates, though limited in strict settlement, almost always 
contain a power of sale vested in trustees, with the consent of the tenant for life, durino- 
his life, but afterwards in their absolute discretion. Do you think it is necessary or 
desirable that any protection should be given to parties beneficially interested under such 
settlements, beyond what is given under the present system ? — Generally speaking, 
trustees are honest, and faithfully administer their trusts ; and, generally speaking, we 
endeavour as much as possible to oust the equitable protection which the Court of 
Chancery gives, by requiring the concurrence of the cestuisque trusts, and that practice 
certainly would lead to the conclusion that trustees may for the most part be allowed to 
deal with property without the concurrence of cestuisque trusts. But I think in the case 
of land there is a distinction, which is this : you would find tliat in the case of stock 
the dealings in settlements are, to a considerable extent, among persons more accustomed 
to business than in the case of land. In the case of land, you have the class of persons 
in the country not so well acquainted with the mode of protecting their rights as in the 
case of persons interested in stock. 

557. The case I put was not as between land and stock, but as to cases of land limited 
by a settlement under the present system, and whether you thought that under the new 
system it was desirable that any greater protection should be given to parties beneficially 
interested than was now given under an ordinary settlement with power to trustees to 
sell ? — I think certainly not. 

558. So with regard to mortgages. Every mortgage contains a power of sale in the 
mortgagee ; that power is usually absolute ; but there is provision made that the power shall 
not be exercised till after notice, and there is also a provision that the question whether 
there has been such notice or not shall not affect the purchaser. Do you think it is for the 
protection of the mortgagor that any change should be made for throwing a greater amount 
of protection around a mortgagor under the new system than he has at present ?■ — I have 
never experienced any practical inconvenience from an abuse of the power of sale, nor do I 
think it objectionable. Until recently the power of sale was not introduced in large mort- 
gages of land, but it is becoming more usual. In the old mortgages you never saw the 
power of sale. 

559. (Mr. Cookson.) You are speaking of mortgages twenty or thirty years ago?— I 
should say, ten years ago. Tt is getting now more usual. 

560. {Idr. ?faZpo?e.) And will increase probably? — Yes. 

561. {WIr. Wilson.) Do you think that landowners would allow their lands to be put 
into the name of a mortgagee, so as to represent him on the register as the absolute owner ? 
Would that be tolerated in this country? — "With their present feehngs, they certainly would 
not tolerate it. Not only that, but they would be very averse to allow their mortgages to 
appear on a register ; but we know that necessity compels mortgagors to submit to what the 
law requires. 

562. But if you could have a perfect register of title, without necessarily disclosing 
mortgages, would it not be a great advantage ? — My impression is, it is better to disclose 
the mortgages My impression is, that a register disclosing the mortgages would be better. 
That is my decided opinion 

[The witness withdrew.] 



Tuesday, \2th September 1854. 

Lieutenant-Colonel Dawson, R.E., (Assistant Copyhold Tithe Covimissio7ier), 

called in, and examined. 

563. (Mr. Walpole.) I believe you are connected with the Tithe Commission ? I am. 

564. Have you read the evidence which Mr. Blamire has given before this Commission ? 
— I have. 

665. That evidence was taken with a view of seeing whether any system of maps 
adopted by the Tithe Commissioners would give a pretty accurate account of the difierent 
landed properties in the country, at least, of the diflferent properties in different parishes. 
Now, do you think that any system of mapping which you have got in the Tithe Com- 

Pp 4 
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Lieut- Colonel missioners' Office would assist this Commission in framing a system of maps, for the 
Dawson. purpose of having a registration of title of the different properties in the kingdom ? — I 

have no doubt that the maps in the luclosure and Tithe Office could be made available 

12th Sept. 1854. for the purpose of registration to a very considerable extent. I have read Mr. Blamire's 

• evidence attentively, and I concur in the statements which he has made. I do not see 

any necessity for adding materially to what Mr. Blamire has stated, but the observations 

that have occurred to me, I shall be happy to communicate, if the Commissioners wish it. 

566. Is there any statement in Mr. Blamire's evidence wliich you think requires qualifi- 
cation on any material point ? — It appears to me that Mr. Blamire's evidence, as it was 
taken, may possibly lead to the conclusion that the cost of an original survey and map of 
the entire kingdom, must now be incurred for the purposes of registration ; whereas in a 
great majority of the parishes, all that Avould be essentially reqiiisite is a revision of exist- 
ing plans ; and in this view of the case Mr. Blamire and myself perfectly agree. I will, 
however, state generally the observations which have occurred to me, and I shall be happy 
then to supply any further information that you may require. Assuming, as stated at the 
end of Mr. Blamire's evidence, that the plan contemplated is a kind of voluntary regis- 
tration founded on maps, with books of reference to the maps, and the different properties, 
and that the thing wanted is to ascertain what would be the expense of such a system, 
and how to keep up perfect accuracy of description, and at what expense, supposing it 
were once started : It appears to me that a perfect system of registration should be 
founded on a map; because, independently of the statement of ownership and occupation, it 
is necessary to describe specifically certain particulars of the ground itself, its locality, and 
its acreable contents, which can only be satisfactorily done by reference to tiie gTound, or 
to some representation of the ground on paper. A plan is a pictural representation of the 
ground, and of the fences and objects which occupy its surface ; and if the plan be made 
with sufficient accuracy, it may be tised for the purpose of reference equally with the 
ground. The practicability of making a plan, wliich shall afford a correct representation 
of the ground, and of all the fences and objects on its surface, will hardly be questioned. 
Evidence was given on that subject before Lord Langdale's commission, by myself and by 
the executive officer of the Ordnance Survey department, to an extent that will probably 
render further evidence unnecessary now. You may safely consider it to have been satis- 
factorily established by the evidence of practical men, that a perfect jJan of any landed 
property can be made, and that no subsequent alterations in the details of the property 
can be made on the ground, which may not be set out from time to time with equal ac- 
curacy on the plan. The plan therefore, for the purpose of reference, would be even more 
useful, as it appears to me, than a reference to the ground itself, because the plan can 
accompany the register, and may be used apart from the ground ; and in the event of 
alterations taking place subsequently, not only would those alterations be shown on the 
plan, but the previous circumstances of the ground would be shown also. You would have, 
in fact, on the plan, an illustration of the existing title, and a representation also of the 
titles from which the existing title was derived. Mere verbal descriptions of property, as 
I have generally met with them, run thus : a parcel of land is described as the property 
of A. B. and in the occupation of G. D. ; that it contains so many acres, roods and perches, 
or thereabouts, or be the same more or less ; that it is called so-and-so ; and is bounded on 
the north, east, south and west by certain specified roads, or rivers, or by lands belonging 
to E. F., G. H., and so on. By such a description, it is impossible to say what the shape 
of the parcel of land is, whether it be long or broad, round, angular or square ; whether 
the fences or boundary lines are crooked or straight ; or what is the general direction of 
the fences with reference to the true or magnetic meridian. I have had occasion to read 
many descriptions of the boundary lines of parishes, and I have rarely found one that was 
not capable of correction with regard to the points of the compass, and sometimes in other 
particulars. Now a plan affords full and satisfactory^ information on all these points at a 
glance, and shows also the position of the parcel of land with respect to other lands, build- 
ings, boundaries, and permanent landmarks throughout the parish. A perfect stranger to 
the parish may, with a plan in his hand, walk to any specified parcel of land, without 
making a single local inquiry ; and by means of a plan scientifically constructed, he might 
restore all the fence lines and boundaries of property to their true positions, in the event 
of their being at any time displaced. It would appear to me very desirable, but not indis- 
pensable, that the maps used for registration should be critically correct. 

567. By " scientifically and accurately constructed,'' you mean that the parish should 
be surveyed by scientific people, and the results given ? — I mean that the plan should be 
constructed upon a basis of triangulation, and according to the principles of science. 

568. Are your maps in the Tithe Office so constructed ?— Our first-class maps are. 
What I should deem to be essentially requisite for registration would be, a map constructed 
with such a degree of accuracy, or made with so near an approach to accuracy, as to 
suffice for identifying upon the ground every separate parcel of land which is set out and 
described in the register. 

569. In short, we might take your first-class maps as an example of what you mean ? 
— The first-class maps, certainly, and also a great portion of the second-class maps. 

570. We may, at all events, take your first-class maps as an example of what you mean 
by " critically correct" ? — You may take those as an example of what are critically correct. 
But there are other maps which we do not know to be critically correct, but which, I 
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believe, ■would be found sufficient for the purpose of registration. And I should say Lieut- Colonel 

generally that every plan constructed from bona fide chain measurements on the ground, Dawson. 

and every carefully drawn copy of a plan so constructed, to a scale of from three to six 

chains to the inch, would be sufficient for the purpose. 12th Sept. 18o'i. 

571. You would take different scales for houses and land ? — Certainly ; I am speaking '— 

now of the plans of rural districts. The errors in the acreable contents of fields, calculated 

from such plans, should not amount to more than about two or three per cent., a quantity 
which is inappreciable by the eye on the ground ; and as a test of the accuracy and 
sufficiency of plans offered for registration, I would suggest that the acreage of all the 
fields should be computed in the office from the plans ; and if the discrepancies in the 
quantities obtained from the plan, as compared with the statement and the country, were 
tolerably vmiform, and did not exceed two or three, or at the outside, five per cent., it 
might fairly be assumed that the plan had been made from bon^ fide chain measurements ; 
and I believe it would be impossible that any plan which had not been constructed from 
chain measurements could escape detection when such a test was applied to it, because 
an error occurring in the centre of a parish would be so magnified in extending towards 
the external boundary, and the discrepancy in the quantities or acreage would then be 
so great, as to be detected at once by the persons interested in the property. The acreable 
contents of fields are tolerably well known to the owners of property, and to labourers 
and others engaged in agricultural pursuits, and I believe th:it such persons could, by the 
eye, and by walking over the ground, estimate the quantity generally, to within ten, or 
possibly five per cent, of the truth ; and Mr. Blamire, who, though not a practical surveyor, 
has a good general knowledge of the official details of mapping, and a vast and varied 
experience as a practical agriculturist, would, I believe, bear me out in this statement. 
I believe, therefore, that measm-ement of the quantities on the paper would afford a satis- 
factory test of the sufficiency of a plan for the purpose of registration, and the cost of it 
would be about two shillings per hundred acres. 

572. As you have given the cost of computing the measurement by the hundred acres, 
what would be the cost of making a map by the hundred acres on the scale you have 
mentioned ? — The cost of new surveys I have generally estimated at ninepence an acre 
for agricultural parishes ; but Mr. Blamire has stated his opinion, in which I concur, that 
the price of labour has risen considerably in the market, and that the cost of such work 
should probably now be estimated at one shilling an acre instead of ninepence. That 
would, I conceive, be a liberal estimate for new surveys at the present time. 

573. You think that maps could be made at the cost of one shilling an acre ? — New 
maps could be made at the cost of one shilling an acre, but what I was attempting to 
explain was, that maps previously made might be tested by the admeasurement of the 
quantities only, at a cost of two shillings per hundred acres, to jiirove their sufficiency for 
the purposes of registration. 

574. (Mr. Wilsmi, ) Must not an addition to your one shilling an acre be made for every 
house ? — Not in agricultural parishes, unless there be an unusual number of houses, in 
which case I have generally considered that it would be fair to allow for each house at 
the rate of an acre of land. I have found that, as a principle, to work fairly, and I Avould 
carry it also into the surveys of town properties. 

575. Then town properties would cost, on an average, one shilling an acre ? — The acreable 
charge for town surveys should probably be two shillings instead of one, with an addition 
of two shillings for every house, and that, I believe, would be found to work very fairly. 
I have considered this point attentively of late with reference to surveys of many towns 
made for the General Board of Health, and I believe it to be a vex-y fair means of esti- 
mating the cost of the work. 

57G. With reference to an observation addressed to Mr. Blamire, Question No. 75, that 
" Col. Dawson in some evidence which he gave, stated that ordinary persons, not used to 
" maps, sometimes met with a good deal of difficulty in finding their properties in the 
" map," I would explain that it was in the evidence which I gave before Lord Langdale's 
commission in 1850, and my statement went to show the want of intelligence, and 
consequent inability of certain persons to deal with maps, and not the imperfection or 
insufficiency of the maps to supply the requisite information. 

577. {Mr. Walpole) You want intelligent officers in the office ? — I will explain it in 
this way. The object of Lord Langdale's commission was, I believe, to make a map the 
sole index to the register, and it appeared to me, that the public generally are not suffi- 
ciently conversant with mapping to be able, when fields are nearly the same size, to point 
out upon a map, even of then" own parish, the particular parcel of land to which they 
desire to refer. I have had frequent opportunities of observing this in the Tithe Office ; 
they are, in fact, almost of daily occurrence, but still the docimients are perfect and sufficient 
for every purpose ; and when the owner of the property is named, the clerks in the Tithe Office 
are able at once to trace the property, and to point otit every individual parcel of land belong- 
ing to it. The difficulty would be more clearly seen, if you were to take a map of a modem 
street in which the houses are all built on the same ground plan, and of nearly the same size. 
If those houses are referred to, not by the regular series of numbers in the street, but by 
an irregular series of numbers made to run over the whole plan, I believe it would be 

Qq 
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Lieut.- Colonel impossible, ot almost impossible, for the owner of any house to put his finger at once upon 

Dawson. liis own residence ; he could only do it by knowing that his house was Number so-and-so 

~ , _ in the street, and by counting the houses from the end of the street until he came to his 

i-th oept. l8o4v^ own. I do not believe, therefore, that you can make the map your sole index to the 
~ register, and what I would suggest instead of it would be, that the index should apply to 
the owner's names, and be arranged in parishes ; that under or against each owner's name 
in the register, should appear a description of every separate parcel of his land in that 
particular parish, with its acreage, the name of the occupier, and everything else which it 
is important to record ; and that a specific reference number should be added to the de- 
scription referring to a cori-esponding number marked within the limits of the represen- 
tation of that parcel of land upon the parish map. Upon the map the reference numbers 
would be written to run consecutively throughout, and there should be attached to the 
map, and probably also to the parochial register, a consecutive list of those reference 
numbers, and against each number should be written the name of the owner, and the page 
of the register in which the property is recorded. You would then have, when an appli- 
cant brought in the name of the owner, or indicated upon the map the particular parcel 
of land he desired to deal with, a ready means of obtaining access to the register of the 
property, either by the name of the owner, or by the reference number of the land. 

578. [Mr. Gookson.) You would have an indelS; of lands referring to the names of the 
owners, and an index of owners referring to the numbers of the lands ? — It will, I think, 
be indispensable to have both. 

579. {Mr. Walpole.) A double index, and therefore a double facility of reference ? — 
Yes. If you have onlj' one it should be the names of the owners, for I am satisfied from 
my experience in the Tithe Office, that the public would not, without the ownership index, 
be able to point out on a map the lands they desired to refer to. Mr. Blamire has given 
evidence on the importance of registering by parishes, instead of by iudividual properties, 
and in that evidence I entirely concur. The boundaiies of parishes are now well known 
and admitted, and we know generally the gross acreage of the parishes, so that if the 
register be by parishes, you will have no difficulty in accounting for the whole acreable 
contents of the parish, and you would discover and correct any overlaps or discrepancies 
that might occur, and which I am satisfied would frequently occur in registering by single 
properties, from persons claiming, through ignorance or carelessness, lands which did not 
properly belong co them ; you would have innumerable overlaps of property to deal with, 
and only an expensive process for detecting and setting them right. 

580. With regard to expense, you have given us the expense of rural districts at Is. per 
acre, and the e ipense of town districts at 2s. per acre, with an additional 2s. for each house. 
Have you made a computation of the amount to which property must be taxed to meet that 
expense ? — I would beg to refer to the evidence which I gave to the Society for Promoting the 
iVmendment of the Law, in 1847 ; which evidence, after a very careful consideration of the 
subject, I still adhere to. The statement that I made at that time of the number of plans 
then completed, and the probable further number that would be received during the pro- 
gress of the Tithe Commission, I may safely adopt now, and use that statement instead ot 
the statement of the actual numbers of the present day. At that time it was estimated by me 
that the cost of surveying and mapping 29,000,000 of acres, including the whole of the rural 
districts, not uncultivated or unprofitable, at 9f/. an acre, would amount to l,OS7,500Z. ; to 
that was to be added, for 3,500,000 acres of uncultivated land, at -ihL per acre, 65,625?. ; 
and for 4.000,000 acres of unprofitable land, at od. an aci-e, 50,000?. ; together amounting 
to 1.203,125?., which would show the gross expense of mapping England and Wales, inde- 
pendently of the towns, at that time. From that sum it was then proposed to deduct for 
17,500,000 acres already mapped at 9d. an acre, less l^d. an acre for testing them, the 
object being to combine those parish maps into general maps of counties, and it was then 
thought desirable to measure lines across the parishes as a means of putting the maps 
accurately into their places. That, I conceive, would not be the object now, and I should 
not recommend it. I should recommend, in preference, the registering by parishes ; and the 
cost of revising at the present time the statements as to ownership and acreage, where pro- 
perties have been altered since the plans were made for tithe commutation, I assume to 
vary from 3d. to 6rf. an acre. In some parishes, where there has been but little alteration, 
the expense might be consideraly less; but I think it better to take a full estimate, and 

■ to say that from Sd. to Gd. an acre would be the cost of revising .those plans where any 
considerable alterations have taken place, or generally about one half of the original cost. 
Therefore I would deduct from the assumed value of the 17,500,000 acres of land 
mapped at that time for tithe commutation, one half, leaving 318,750?. ; and I assumed 
that there would be .'>,825,000 acres of other lands mapped for tithe commutation, 
which at the same rate of 4^d would amount to 108,656?. ; and taking the 5,675,000 acres 
of lands that would not be dealt with under the Tithe Act, at the amount before esti- 
mated, 109,477?., the amount of the deduction to be made would be 536,883?., which 
would leave the cost of the rural surveys 666,242?. The estimate for the town property 
was made on nearly the same principle as that now explained, and I should not think it 
necessar}'' to alter that estimate, which was 206,475?. That would make together 872,717?. ; 
and adding 10 per cent, for contingencies, the gross amount would be 959,988?. 

- 581. A million of money, in round numbers? — Nearly a million, at the rate I then 
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» 
estimated, wMch was 9c?. an acre; and allowing for the increased price of labour at lAmt.-CdloTul 
25 per cent., the total cost would be 1,199,985?. That I believe to be a liberal and adequate Dawson. 
estimate, and I do not think I should be justified in proposing a much less amount. 

5S2. {Mr. Wilson) That would give us a map of the whole country? — Yes ; a map of ^P ' 

the whole country. 

583. {Mr. Wal-pole) That would leave open, of course, the question as to whether the 
boundaries between difierent properties were accurately ascertained or not ? — No ; that 
should give you a perfect map of the properties as they now exist. 

584- Then it would include even the question of disputed boundaries ; it would include, 
I mean, a person being sent down as a commissioner, or assistant commissioner, as was 
done in the Tithe Commission, in order to determine whether the boundaries on which 
the charges were to be apportioned were accurate or not ? — No ; it would not include that. 
The sum I have estimated would supply a perfect map of the properties as they now 
exist ; but supposing objections to be taken to that map, it would be necessary to send 
some person to hear the objections, and to determine upon them. 

585. A million and a quarter is the cost of surveying and making the accurate map ; 
but the question as to whether the boundaries were accurate or not, in those cases 
where they were disputed, would have to be determined in some other way ? — When they 
were disputed there would be the further investigation, and the expense of that further 
investigation to be borne. 

586. (Mr. Cookson.) Disputes would arise in the case of open common field lands 
where there are no fences? — The sum I have estimated, I think, would be sufficient for the 
production of a map which should answer the purpose of registration, and which should 
provide a reference book of the lands, giving the name of the owner and occupier of 
every separate parcel. That would be from the best information which the person 
making the map could obtain on the ground. The ownership might afterwards possibly 
be disputed. 

587. (Mr. Walpole.) It comes to this, that the expense of making scientifically a map of 
each parish throughout England and Wales would be what you say : the disputed ques- 
tions of boundaries would have to be determined at an extra expense, in proportion of 
course to the number of those questions that might arise ? — I should rather say the estimate 
I have given would be the cost of compiling a map of the entire kingdom, partly from 
maps scientifically constructed, and partly from the revision of other maps, adopted for 
registration, and used in the compilation of a general map. 

588. And from what you know of maps in the Tithe Ofiice, you are confident that this 
would give you such a map as might form the foundation of a registration of ownerships 
of property? — I am satisfied it would do so, and that it would provide a map fully suffi- 
cient for the purpose, until the Government maps now in progress of construction can be 
made to supersede them. It has recently been determined that the future maps of the 
Ordnance Survey shall be made on a scale which is equivalent to 25^ inches to the mile, 
and almost identical with the scale of our first-cla.«s maps, those maps being mostly 
drawn to the scale of 26| inches to a mile. 

589. What is the scale for making those Government maps now ? — The scale has been 
6 inches to a mUe, but an order has issued from the Treasury that the maps henceforth 
made by the Ordnance Department shall be made on the scale of ^-Vir of the linear 
measurement of the ground, equal to 25.J- inches to a mile. 

590. Are they making those maps now ? — They have commenced making the plans on that 
scale, but the Government, previously to sanctioning the adoption of the large scale as a 
general measure, deem it right to ascertain by actual experiment the increased cost of 
such surveys and maps, in comparison with those drawn to the scale of six inches to a mile ; 
and the Ordnance Survey department has been authorized to proceed on the large scale 
until a sufficient quantity of work has been prepared to show what will be the actual 
cost. 

591. Doyouknov; ,^hat counties they are working in now ?— In Durham, I believe, and 
some of the counties in Scotland, Dumfriesshire, Ayrshire, and Linlithgow. 

592. Have you any idea what time they calculate it will take to make a complete map of 
Great Britain on that scale ? — That must depend on the funds voted by Parliament for 
the purpose. 

593. I would assume that the Government puts the work actively in band ? — I am not 
prepared to say in what time it will be done ; that must depend also upon the number 
of persons employed. 

594. Would you take upon yourself to say what time it would take to make the maps that 
you are recommending for the Commission ? — I should state first, with reference to the 
farmer question, that instructions have been given by the Government to the Ordnance 
Department to test the expense of the work, not only by their ordinary practice, but also 
by contracts with civil surveyors, the advantage of which to the present object would be, 
that any district of the country in which it was desired to carry out registration, could be 
undertaken by surveyors working by contract, without waiting for the completion of the 
work in the regular course of the Ordnance Survey. 

Q q2 
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Lieut. -Colonel ^^^' ^^"^ then, as to the second question, what time do you think it ■would take before 

Dawsim. maps according to your suggestion could be made for the purpose of registration ? — I 

conceive that you would not desire to proceed with the entire kingdom at once? 

12th Sept. 1854. 596. That would have to be considered. Perhaps the better way of putting the question 

— — would be this : What time do you think it would take to make the whole, and what time 

do you think it would take to make a part ; for instance, beginning with a county, and 
making maps of all the parishes in one county ? — I think the whole might be done in about 
ten years, and a county in two, if a sufficient staff of surveyors, and funds, were provided 
for the purpose. 
I 597. Now suppose we began with a plan of registration founded on maps, and we wishedto 

commence with one county experimentally, and we will take either Middlesex or Lanca- 
shire, both being counties obviously of great importance, and containing great varieties of 
property, with suburban districts and rural districts : how soon could you commence in 
either of those two counties ? — The Tithe Commissioners could supply you immediately with 
a list of the f.rst-class maps in each county, and also a list of the other maps of the second 
class, which might be made available for the purpose, and the revision of those maps might 
be made, I should think, in about two or three years, according to the means provided. 

598. {Mr. Wilson) For the whole of those two counties, or only one ? — For the whole of 
the two counties ; but it would not be safe to apply that estimated rate of progress to the 
entire kingdom. 

599. {Mr. Walpole) I confine it to two counties ? — If you took two counties only, you 
might possibly complete them in two years. 

600. Supposing it was determined to begin a system of registration from county to county, 
we might be getting the maps in two years henceforward for each county ? — Yes. 

601. One might be completed at the end of two years ; then we might start with the 
adjoining county, and have tbem both completed within three or four years ? — Of course 
it would depend on the number of surveyors to be found for the purpose. A single parish 
would occupy perhaps about two or three months. 

602. But stiU, at the expense which you have mentioned, you think that two counties 
might be completed in from two to three or four years ? — I am satisfied a.s to the gross 
amount of expenditure ; and seeing that the whole business of the Tithe Commission has 
been completed in eighteen years, I think that ten years should sufiice, under proper 
management and means, for such a survey of the entire kingdom. 

603. Supposing the maps were once completed, and a system of registration was in 
full operation, then, having regard to the alteration which takes place in property, how 
often do you think you would have to renew your maps for each parish ? — I think if they 
were renewed about once in ten years, that would be often enough. 

104. "Would the expense of that renewal be considerable, or what do you suppose it 
would be for a parish? — 'As the registration proceeded, it would be required, of course, 
with every change of property, that a map representing the changes should be brought in, 
and that would diminish very much the subsequent operation of perfecting the map. 

605. I will assume that the expense of the intermediate alterations of property 
borne by those parties who make tiie alterations of the property at the time of the sale, or 
the conveyance, still at the end of the period you would require to renew the majD ? — 
T'hose altei'ations would be carried into your new map. 

606. 'I'hose alterations must be tested, I suppose ? — Yes ; those alterations would require 
to be tested on the ground ; and I think that would cost from twopence to fourpence 
an acre for the districts in which alterations had been made. 

607. About a third of the original expense ? — Yes, or more nearly a fourth. 

608. {Mr. Wilson.) I suppose it Avould not be absolutely necessary to renew the map 
so often as every ten years if expense were a great object? — No ; the period would be 
optional, and it would depend also, I conceive, on the amount of alteration. I would 
draw a clear line of distinction between alterations merely of ownership, and those altera- 
tions which involve the subdivision of fields, because mere alteratior" of ownership would 
require no change in the map. It is the subdivision of the fields that requires alterations 
iu the map, and only those. 

609. {Mr. Walpole.) Would j'ou require any renewal of the map, if you had once an 
accurate map to start with, and the different owners, on their own responsibility, altered 
the map at the time when any alteration in the propertj^ took place ? — The renewal would 
be merely a matter of convenience. You would have the original map, with various sup- 
plemental maps ; and instead of referring to the several supplemental maps, it would be a 
matter of convenience to have them all transferred to the original map, or to a clear copy 
of that map. 

610. Then you would qualify your former answer, perhaps, that for the purpose of 
registration it would be necessary to renew the map in about ten yeai-s ? — I should be 
glad to do so. I do not think it would be necessary to renew it from time to time, but 
that it would be a matter of convenience. 

611. It is necessary to have a good map to start with, but not necessary to make, 
generally, new maps, particularly if the owners, on their own responsibility, make an 
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alteration in the map corresponding with the alteration relating to their property ? — That Lieut- Colonel 
is my view of the case. _ Dawson. 

612. (Mr. Wilsmi.) When you mentioned that it would take two years to make a map 

of Middlesex, would that include London, or would you put London separately? — No; 12th Sept. 1854. 

my estimate had reference rather to the county, exclusive of London itself. London, as a —, . 

town district, would be dealt with separately, and would occupy a large staff of surveyors 
probably from three to five years. 

613. (Mr. Coolcson.) And then there are such parishes as Maryls^bone, Paddington, and 
Saint Pancras ? — -I should consider the portions of those parishes built over as forming 
part of London. 

614. (Mr. Cookson.) A new and accurate map of the whole Middlesex district would 
be very expensive? — Such a map of London is now in course of preparation. A skeleton 
map was made a few years back, by the Ordnance Department, on a scale of five feet to 
the mUe, but showing only the lines of the streets and the river, and the frontages of the 
houses. That map was made for the Sewers Commissioners, but it was found to be on 
too small a scale for their operations, and they required also the details of the houses to be 
shown. They have determined, therefore, to enlarge the majD, to double the size, and are 
proceeding with it in the different districts where sewerage works are in progress. They 
will eventually have a map on a scale of ten feet to the mile, but it will be a long time 
before that map is completed. 

615. Would that be sufficiently large for the purpose cf a minute and accurate descrip- 
tion of boundaries in the metropolitan district? — I have not a doubt that the scale often 
feet to a mile would be sufficiently large for every practical purpose. There are very few 
cases in which maps are made on a larger scale than that. 

616. (Mr. Wilson.) I suppose that a good many of the towns have been mapped? — 
Yes ; many have been recently surveyed and mapped by the Board of Ordnance for the 
purposes of the Board of Health, and these are all drawn to the scale of ten feet to a mUe. 

617. Then all those maps would be sufiicient for the purpose of registration ? — Abun- 
dantly sufficient. They are very accurate maps, and satisfactory for every piupose. Many 
more such maps may be expected to be made for sanitary purposes. In the progress of 
the Ordnance Survey, all towns of 3,000 or 4,000 inhabitants, wiU be mapped on the scale 
of about ten feet to the mile. 

618. They are continuing London on the old scale of five feet? — The block plan of 
London is completed on the five feet scale, and the Sewers Commissioners are filling in the 
detail on the ten feet scale, as they require it for their works. 

619. (^Mr. Cookson.) Do j^ou not think that the expense of surveying the whole country 
would be materially increased by commencing a work of this kind on a large scale, so 
much surveying skill would be required, and there would be such an increased demand for 
skilled surveyors ? — No, I should think the reverse, from my experience with the Tithe 
Commission. When I estimated the work originally at 9d. an acre, the estimate was 
objected to by the profession as being too low, but it was afterwards found that a great 
deal of work was undertaken at 6d. and 5d., and even less than that, and the estimate of 
9d. an acre was at last admitted to be a fair and liberal one, and I believe that in esti- 
mating now at Is. an acre, I estimate very liberally. The common-field parishes to which 
you refer might cost 15d. or ISd. an acre, but there are others again that would probably 
be taken at 6d. or less. 

620. I understood you to speak of the average expense ? — Is. an acre over the entire 
country would, I am satisfied, be a liberal estimate. 

621. (Mr. Wilson.) That is. Is. in the country, and 2s. in the towns ? — Yes ; 2s. an 
acre in the towns, and 2s. a house. I will read what was reported upon my evidence with 
regard to towns, by the committee of the Society for Promoting the Amendment of the 
Law. " The cultivated land of England and Wales is, as we have said, estimated at 
" about 29,000,000 of acres. In this is included the sites of towns, the aggregate of which, 
" however, can scarcely be estimated with any certainty of an approach to accuracy. But, 
" as the metropolis, covering a surface of about 15,000 acres, contains nearly 2,000,000 of 
" inhabitants, it may be safely assumed that the whole town population of England and 
" Wales is located upon an aggregate extent of surface less than six times the area of the 
" metropolis, and therefore considerably less than 100,000 acres, which, for the present 
" purpose, would form no material deduction from the space assumed to be occupied by 
" the cultivated land, and may therefore be disregarded in an estimate of the cost of sur- 
" veying and mapping it. The survey and mapping of towns and populous districts on 
" the scale of one chain to the inch, wotdd, according to one estimate, cost about 2s. for 
" the site of each house. Another estimate states the expense at about Is. 7d. for each 
" house ; both estimates rest upon high authority, and your committee are inclined to 
" adopt the liighest, simply as the safest, and as involving least risk of objection. If we 
" assume, as before, that one half of the houses in England and Wales are within such 
" districts, their number would be 1,376,500 and the expense at 2s. each, 137,650L If to 
" this we add the expense of surveying and mapping upon the same scale, as many more 
" divisions of property necessarily included with the sites of houses at Is. each, amounting 
" to 68,825L, the total expense of surveying and mapping the towns and populous districts 
" of England and Wales may be stated at 206,475i." That was the estimate given by 
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Itimt-Cohmd. ™e in 1847, and the gross amount I should adhere to now, or it might be taken generally 
Dawson. ■ at 2s. an acre, and 2s. a house for the town area-s. 

622. {Mr. Cookson.) What was the scale you mentioned of first-class maps? — Three chains 

13tii Sept. 1854. ^Q g^j^ j^g]^ . i^y^. ^j^g Government scale is to be —^-^ of the linear measurement of the ground, 
the object being to assimilate the scale of our national surveys to those of the Continent, 
and to make it independent of any conventional unit. Compared with the present units, 
it is equivalent to 25g- inches to the mile, and very nearly the same as the scale of the 
first-class Tithe maps, t 

623. {Mr. Wilson.) You have shoAvn the expense of mapping the whole country to be 
something over a million of money, but is not one half of the country actually mapped at 
the present time ? — I think you will find that I estimated the entire cost, and then 
deducted for the maps already made, about one half. 

624. That is to say, that taking the part that is mapped, and the part that is not 
mapped together, the total cost amounts to 1,199,985L ; but suppose we were to work 
on the part that is mapped, the proportion of cost would be very small, would it not ? 
— You must estimate the cost of the part already mapped at about 6d. an acre, or one 
half the price of new work, which would be the expense of the revision. All the work 
would require to be gone over, and the alterations that have been made on the ground 
since the date of those maps would require to be shown, and the references completed, 
to show the present ownership and occupation, and the present quantities of the lands. 
I estimate that revision at one half the original cost of the mapping, or about 6d. an acre 
for the district now required to be mapped. 

625. Then supposing we were able to commence a registration of title in that portion 
of the country which is already mapped, are we to conclude that the expense of completing 
a map for that purpose would not exceed 6d. an acre in country parishes ? — For 6d. an 
acre you should be furnished with an accurate map, representing the properties as they 
exist at the present time. 

626. And I believe I am right in saying that more than half the country is possessed 
of such maps as you are speaking of ?— Yes ; and for about one sixth of the country we 
have first-class maps. 

627. {Mr. Walpole.) Are those first-class maps dotted over different parts of the 
country, or in particular counties ? — They are dotted aU over the country. This is one 
of the Ordnance sheets of the county of Kent {showing it), in which the first-class maps 
are coloured pink, and the second-class maps green ; the red lines show the boundaries of 
the parishes. 

628. But we should have to mark besides that, the boundaries of properties ? — Yes ; this 
is merely an index map of parishes. 

629. Have you estimated in the expense, the division of property, as well as the divi- 
sion of parishes ?— Oh, surely. This map shows merely what proportion of the county 
has been actually mapped. There are maps in the Tithe Office of the whole coloured area. 
The districts coloured pink are first-class maps, being a very large proportion of the whole ; 
the others are second-class maps, but many of those second-class maps would be found, I 
believe, sufficient for the purposes of registration. 

630. At all events, they would be of great assistance in a new survey ? —You might com- 
plete those second-class maps at half the original cost, or say, about 6d. an acre ; and the 
first-class maps would cost likewise about Qd. an acre to complete them to the present 
time. The whole coloured area might be completed for the purpose of registration at the 
expense of about 6d. an acre. Here is a small diagram {producing it) that shows generally 
what parts of England and Wales have been mapped, from the south coast to the Humber. 
It is coloured to represent the districts of which there are maps in the Tithe Office. 
The white spaces are not mapped. There are some districts in which comparatively httle 
has been done. For the purpose of registration, I should advise having the maps made 
in portfolios or cases, rather than on rollers. They would be found much more convenient 
for reference, and be less liable to injury. When on rollers they are frequently broken 
and torn. 

631. {Mr. Cookson) Do those lines show any division and subdivision? — These are 
the fence lines of the fields {pointing them out]. 

632. {Mr. Walpole) What are the blue lines ? — Ditches and drains. 

633. None of the maps show to whom the boundaries belong?- -It is sometimes, but 
not always, done on the Tithe plans. In property plans it is done, and it should be done 
for the purpose of registration. It is generally done by a sign thus — to show to 
which property the fence belongs. 

634. {Mr. Cookson) Would it not considerably increase the expense, to ascertain to 
whom the fence belongs? — It would increase the expense, but not very much. 

635. {Mr. Walpole) You could not satisfactorily ascertain that by means of the 
person who made the survey, because it might involve legal questions? — It might be open, 
of course, to dispute afterwards. 

636. Would it not be much better that the map should be deposited merely as a general 
indication of what the property is, without challenging the boundary ? — It v?as suggested, 
I believe, by Mr. Blamire, that after preparing such a tracing as you have been sup- 
plied with, the course should be, to send it to the surveyor, whose business it would be 
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to go over the grouiid. and mark the suhdivisions of fields which have occurred since Lieut- Colonel 
the plan was first made, and to compute the acreage of each such new subdivision, and Dawson. 

make the requisite alterations in the book of reference. This is a copy of the Tithe — — 

apportionment of the rentcharge in the parish of Appledore {producing it), in which 12th Bept. 1854. 

you have in the first column the names of the landowners, in the second column the 

names of the occupiers, in the tliird the numbers referrhag to the plan, in the fourth the 
name and description of the land, in the fifth the cultivation, and in the sixth the 
acreage. Then comes a statement of the tithe rent-charge upon each field. Any 
number on the plan refers at once to the full description of these particulars in the 
apportionment or reference book. 

637. {Mt. Walpole.) But for registration of title, you would only want the names of 
landowners and occupiers, the description of the land, the quantity in statute measure, and 
the number referring to the plan. You would require five columns ? — And the descrip- 
tion of the field as to cultivation? 

638. No ; you wordd not require the cxiltivation. You would want five columns : first, the 
name of the owner ; second, the name of the occupier ; third, the number referring to the 
plan ; fourth, the description of the premises ; and fifth, the quantity in statute measure ? 
— Then in the event of any alteration, you would supply a copy of this book of reference, 
and a tracing of the map to a surveyor, whose business it would be to note all the altera- 
tions that had taken place, and you would then deposit it for inspection in the parish, 
and deal with the objections which might be ofiiered to it, after which a perfect map 
should be made for the purposes of the registry. Here is another plan {producing it) of 
part of the Parish of Kensington, showing the state in which the lands were at the time 
of the Commutation of the Tithes. Subsequently an alteration took place in the parcels 
of land 40, 41, and 63, which were set out for building purposes, and the rentcharge 
originally apportioned on those lands was required to be subdivided. Here is another 
plan showing the altered state of the parcels under those circumstances. 

639. {Mr. Wilson.) Stdl referring to the same numbers ? — Yes. The original number, 
40, extends to this dotted line, and every new parcel of land which forms part of the original 
number has the number 40, with the addition of a letter as 40a, 40b, 40c, and so on. 
The same with numbei's 41 and 63. 

640. {Mr. Walpole?) You keep the original division and make subdivisions ? — Yes ; and 
under the description of the property there are descriptions of all the diSerent subdivisions. 
This is a very extreme case of town property. Those other two parcels of land, 50 and 
51, were altered and laid out in a similar way, and this is the document which shows the 
alterations {producing it). This shows how practicable it is to deal with the subdivisions. 
The original rentcharge is now distributed over the several subdivisions by the altered 
instrument of apportionment. 

641. {Mr. Gookson.) The expense of that subdivision would be considerable? — The 
expense in this particular case would be considerable, but it is not generally so. 

642. {Mr. Walpole.) But that would be at the expense of the diiferent owners of the 
property when they chose to subdivide it for building or other purposes ? — Certainly. 

643. {Mr. Wilson.) There is one point about the expense which I should like to get 
clearly out. Did I not understand you, that taking the first-class maps, and those of the 
second-class maps which would be available, you have maps at the Tithe Ofiice applying 
to at least half the country, or about half? — I should say considerably more than half 

644. Take it for the present purpose that you have maps equal to half the countrj' ? — 
We have 12,400 maps at present, and 2,333 of them are first-class maps. Two thirds of 
the remainder, say, 6,712, would, I think, be sufficient for identifying the lands repre- 
sented by them. 

645. {Mr. Walpole.) That is 9,000 out of the 12,000 in round numbers?— Yes. 

646. {Mr. Wilson) What proportion of the country would that be ? — Taking 2,500 
acres as the average acreage of a parish, they would represent 22,612,000 acres. 

647- That is nearly the whole country? — The whole country is 37,324,915 acres. 

648. Then you consider that we could have maps available for the registration of title 
of at least twenty millions of acres by paying %d. an acre ? — Yes, I feel confident of that. 

649. Leaving the towns out of consideration, which would cost something more ? — Yes, 
I speak confidently on that point ; that you would certainly have maps of twenty millions 
of acres. 

650. {Mr. Gookson.) But there is no county of the whole of which you have maps of 
that description ? you have maps of portions of each county ? — The whole of Cornwall has 
been mapped, and nearly the whole of the counties of Norfolk, SuQblk, and Essex, toge- 
ther with Kent and the other counties south of the Thames, and the greater portion of 
Wales ; you will see by the small diagram that nearly the whole is mapped. 

651. That is entirely mapped by first and second class maps? — Yes ; but it is not so 
generally, because in the Tithe Ofiice there are only maps of the parishes in which tithes 
were to be commuted. You would find in many of the other parishes, I have no doubt, 
maps made either for parochial assessment or for private purposes, which would be equally 
available for your purpose. In the small diagram, the uncoloured spaces mostly represent 
the parishes previously dealt with under the General Inclosure Acts, the tithes of which 
were settled under the Inclosure. 

Qq 4 
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Lieut- Colonel 652. But maps must exist as to those ? — Yes; maps will be found in the counties of 

Dawson. most of those parishes. 

(^ ~"icr-i ^^^- '^^^ Inclosure Acts do not subdivide the old enclosed portions of the parish where 

P they belong to the same owner ? Suppose, for instance, an owner of 3,000 or 4,000 acres 

' of land lying altogether, they do not subdivide that for enclosure ? — Nor would you 

of necessity for the purpose of registration. 

654. But there is to be every boundary fence marked out? — It would certainly be 
desirable to do that, although not always necessary. 

655. {Mr. Wilson.) Could you leave with us that little red map ? — Certainly. 

656. (Mr. Cookson.) Many of those enclosures took place a great many years ago, and 
the maps, perhaps, would not be of the best description ? — They are all scientilic and 
accurately constructed maps, and the copies of them that are now forthcoming would 
admit of being revised and completed to the present time, at the rate I have spoken of 

657. {Mr. Wilson.) What does this map show (the red map), the parishes mapped 
under the Ordnance Survey or under the Tithe Commission? — Under the Tithe Commissiou, 
The coloured area is that of which there are maps existing in the Tithe Office. 

[The witness withdrew.] 
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Questions circulated among Members of the Profession, 
and. certain other Persons, in England, and Ireland. 

Questions. QUESTIONS. 

1. Do you consider that the sale and transfer of land is impeded or rendered more 
expensive than it ought to be, by the necessity which now exists for the retrospective 
investigation of the title on the occasion of each successive transfer ? 

2. Is it your opinion that the disposition of land is impeded or rendered insecure by 
reason of the want of a registry of the title to the land, or of the assurances deducing 
the title ? 

3. Would the sale and transfer of land be facilitated by establishing a public register 
or record of the title to land ? 

4. If so, would such increased facility of sale and transfer be obtained by avoiding the 
investigation of the past title, or by diminishing the expense of transfer, or by making 
the buyer more safe and secure, or in each of these ways ? or in what other way would 
the register assist the sale and transfer ? 

5. If you think the expense would be diminished, would it be a saving to the buyer 
only, or to both seller and buyer ? 

6. What proportion of the expense of a purchase of land may, upon an average, be 
taken to arise from the investigation of and inquiries into the title, and matters connected 
therewith ? 

7. Do you think that it is practicable to form a registry of title, as distinguished 
from a register of the various deeds and assurances under which the title has been 
derived ? 

8. Might a register of title be instrumental in simplifying generally the title to land, 
and the forms of conveyance ? and how ? 

.9. If a register of title were estabhshed, what forms of ownership or property, besides 
the fee, should, in your opinion, be put upon the register ? 

10. Would it be essential to the purposes in view, to adopt the principle of exhibiting 
only the present actual and existing title, without the history or past deduction of it ? 
and might a retrospective inquiry into the former dealings and transactions be in this 
way avoided ? 

11. If the register should disclose the deduction and history of the title, would it in 
any, and what respects differ from a registiy of Assurances ? 

12. Would it be necessary or desirable, as part of such a system, to provide that all 
forms of ownership, except those admissible to the register, should be of the nature of 
trusts only? 

13. Would it be necessary or desirable, as part of such a system, to provide that equitable 
interests and trusts should not, except when specially protected on the register, bind or 
affect the title of the registered owner 1 

1 4. Would it be necessary or desirable that equities and trusts, except when protected 
on the register, should become personal confidences merely, enforceable personally against 
the registered owner, but not conferring any right as against the land itself? 

15. Might trust and equities, intended to affect the registered owner, be protected on 
the register, consistently with the other objects above mentioned, so as to prevent the 
registered owner from transferring the land while such protection should exist, or from 
transferring it otherwise than subject to the protected interest ? 

16. Could the existing system of settlements, by which the limitations and trusts of 
the settlement modify and become part of the title, be continued consistently with the 
principle of a simple register of title, or with the above-mentioned objects proposed in the 
registry ; if so, in what manner ? 

17. Do you think that settlements, trust, and equities would be adequately protected 
by allowing the parties interested under them, or others, to put a distringas, caveat, or 
stop upon the register, or to take some other proceeding in the registry office of a similar 
nature ? 

18. Should this distringas, caveat, or stop necessarily have the effect of altogether 
preventing a transfer while uncancelled? or might the transfer be permitted to take place 
subject to the interest protected by the distringas, caveat, or stop ? 
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19. In the class of interests allowed to be protected by distringas, &c., could any and 
what distiction be made between those which should prevent a transfer, and those which 
should not so operate ? 

20. Should all equitable interests, &c. be allowed to be protected by distringas, ^c; or 
should the right of obtaining that protection be attached to only some and what equitable 
interests, &c. ? 

21. Should the register define or describe the interest of the person putting on the 
distringas, &c., or should it state (as in the case of a distringas upon stock) only the name 
and address of such person ? 

22. How should the benefit of the distringas, &c. be secured to persons afterwards 
acquiring, by sale or otherwise, the interest protected by the distringas, &c. ? 

23. What should be the authority or evidence required to entitle a person to put a 
distringas, &c. on the register ? 

24. Can you suggest any other mode than the distringas, &c. of protecting equitable 
interests and trusts against the improper alienation of land by the registered owner ? 

25. Do you consider the instances of mis-appropriation or mis-dealing by trustees of 
stock or money, involving loss to their beneficiaries, frequent or numerous ? 

26. Having regard to such cases, and to the effect of the powers of sale now usually 
inserted in settlements and mortgages, is it, in your opinion, objectionable, as part of a 
system of registration of title, to vest the i-egistered ownership, both legal and equitable, 
of settled land in trustees, subject only to the liberty given to beneficiaries of protecting 
themselves by distringas, &c. ? 

27. Does it appear to you that the security of settlements or trusts would be unduly 
impaired by their ceasing to bind the title and foUow the land (as at present), and 
depending for their efficacy, as against the land, upon acts and forms external to the 
settlement, such as are above suggested ? 

28. Would it be necessary, for the purpose of ensuring accuracy in the registered title, 
and for the security of purchasers, to couple the registry with a public map ? 

29. Would it be indispensable to the registry of the title that the Registrar should 
ascertain the accuracy of the description and the identity of the land ? 

30. In your view, would it be necessary to invest the Chief Registrar with judicial 
uthority for any and what purposes in connexion with the registration of title ? 

31. Should the registration be voluntary or compulsory? 

32. Should the registration confer at the outset a warranted or parliamentary title ? 
If so, how should claimants and the nature of their rights be ascertained ? Or, — 

33. Would it be sufficient if the provisions of the registry related only to the title 
subsequent to its commencement, leaving the antecedent title to be still (as now) 
the subject of investigation, until by lapse of time or otherwise that should become 
unnecessary ? 

Supplemental Questions. 

34. Do you consider that Ireland, by reason of its existing Registry of Deeds, its 
complete Ordnance Survey and uniform Public Valuation, or the machinery of its 
Incumbered Estates Act, possesses any and what advantages for the introduction of some 
permanent system to facilitate the sale and transfer of land ? 

35. Have you considered any plan of transferable Debentures or Certificates charged 
upon land, in connexion with the subject of facilitating transfers, by a system for the 
registration of ownership or title ? Mention your views in regard to such Land Deben- 
tures, and whether you would anticipate any and what benefit therefrom ; and any 
examples of Land Debentures having been in successful operation, or proposed for general 
adoption, either in these countries or abroad ? 

36. State shortly any special information respecting the Ordnance Maps of Ireland ; 
their advantages or imperfections ; their scales for the rural districts, and for towns ; 
the uses to which they have been applied, and particularly their use in dealings relating 
to Irish land ; also their total cost, and the period occupied in their preparation ? 
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ANSWERS TO THE QUESTIONS. 



Mr. T. P. Keene. 



Mr. Thos. Pacey Keene, Barrister (Gonveyancer). — 7th October 1854. 

1. They seem to be both impeded and rendered more expensive than they ought to be. 

2. Not by the want of any registry of assurances ; and the success of a registry of 
title simply, in the present state of titles, would depend on the form adopted, and the 
mode in which it was begun and proposed to be carried out. 

3. This also depends on the principle and practical detail of the system. If such 
a system can be initiated and carried out so as to operate immediately and unimpeach- 
ably, and so as to comprehend all existing as well as all future titles, it must be 
beneficial if rendered inexpensive. 

4. If an unimpeachable registered ownership could be acquired, great facilitation and 
probably increase of land dealings would ensue, not only through relief from retro. 

Rr 2 
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Mr. T. P. Keent. spective investigation, diminished expense, and absolute security, but also from divesting 
tliem of technicality, and rendering them more generally intelligible. 

5. The expense should be restricted to a low fixed per-centage, and then both buyers 
and sellers would equally be benefited. 

6. This so much depends on the individual title itself, and the caution or captiousness 
of those to whom it may happen to be submitted, that it would seem scarcely 
possible to arrive at anything like a rule on the subject. 

7. Yes. 

8 If mere registration be rendered sole and unimpeachable evidence of seisin in fee, it 
is hardly possible to conceive anything more simple than a title unencumbered with any 
trusts would then be, and so far as concerned the subject of registration in all cases it 
would appear that a conveyance by deed might be dispensed with, at all events 
recitals and covenants would be unnecessary. 

9. None. 

10. The excellence of any such system should be its capability of instantly affording 
unimpeachable evidence of absolute ownership purely and simply, without any retro- 
spection. 

1 1 . This, like that, would probably be worse than nugatory. 
12 and 13. It would appear to be both necessary and desirable. 

14. A great commercial boon would be conferred on the land-owning interest by 
relieving the land from the defalcations of its trust- owners, and allowing the respon- 
sibilities and penalties of such to rest, as in natural justice, on the delinquents only. 

15. Yes. 

16. Yes ; for if (as probably would be found expedient) the registration be of the legal 
fee simple ownership only, all the limitations and trusts in settlements would then be on 
an equal footing, and though capable of being effectually protected on the register, would 
not otherwise form any part of the title; but it does not appear how the present 
system of settling real property would be further interfered with. 

17. Yes. 

18. The obvious and apparently only necessary effect of distringas would be to put 
any proposed purchaser on enquiry, leaving it to his option to complete his purchase 
subject to the interests protected, of which he would thereby have notice. 

19. To create any distinction in this respect would trench on the simplicity of the 
system, and probably with no compensatory advantage ; for if alienation is to be so 
far interfered with at all, it should be in favour of unborn persons, which is impossible 
seeing that they are not in esse to take the means for their own protection ; but if it 
were otherwise, the integrity of the principle of the system should not be abandoned. 

20. Yes, all ; but it would appear desirable that facility should be given for the 
extension of the protection of a single distringas to any number of interests. 

21. The simplest entry would be the most eligible, whether it be that of the name 
and address of such person, if one only, or if many claiming under one document, by a 
combined distringas it might be restricted to the description of such document merelv- 

22. By making the distringas run with the land as well as to the interests protected 
as to the registered estate out of which it is derivable. 

23. This is a somewhat difBcult question, but it would appear well that a distrino-ag 
should be entered, on the order of any judge of any coui-t of judicature in the realm^or 
upon the production before the registrar of the document creating the interest, or an 
attested copy cf such document or of so much of it as related to the matter in question 
or upon the afiidavit of the claimant or his or her attorney, solicitor, husband o-uardian' 
or committee. 

24. No. 

25. No. 

26. No. 

27. No. 

28. This would appear to be absolutely necessary. 

29. It would be necessary that at the outset the greatest precaution should be exercised 
in this respect, although absolute certainty would not seem indispensable, if the reo-igtrar 
be clothed with final jurisdiction in case of error, '^ 

30. Seeing that the successful working of the system would mainly depend on the 
completeness of its administrating power, it would appear desirable that its presiding 
officer should have absolute and final jurisdiction in all matters and questions relatino- to 
the grant, cancellation, extent, and subsistence of distringas, and in aU disputes (fSter 
the _ ownership is once registered) arising from errors of registration, that is to 'say 
intrinsic errors of whatever nature. 

31. CompTflsory. 

32. (a.) Yes. 

32. (b.) By the present machinery of the Court of Chancery. 

32 and 33. These questions suggest the grand difficulty — the initiation of such a 
system under existing circumstances is the one thing to be accomplished. To attempt 
to start on any new system without first being disencumbered of the old, Avould be but to 
aggravate our present burthen of toil and perplexity — for wha.t absolute efficacy could 
any registration have for generations to come, if the first entry be still to rest on the 
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anterior title as heretofore, until time has barred it ? And although aU subsequent Mr. T. P. Keene. 

registrations, so far as they depend on each other, might, inter se, be unimpeachable, they 

would nevertheless during this whole protracted period be constantly liable to alteration, 
or to be altogether swept off the record from a flaw in their common basis ; this alone is 
sufficient to demonstrate that if the systeju is adopted, it must spring from an indefea- 
sible root, and this can alone be secured by first exhausting and investigating all existing 
titles out to their present respective legal fee simple ownerships, which, when deduced, 
inio-ht be rendered indefeasible by certificate or otherwise, and then would form a fitting 
subject of primary registration, all other estates and interests whatsoever (if any) being 
then thrown under the new system, and deemed trusts accordingly. And it is submitted 
to the Commissioners whether it be not worthy of consideration that this preparatory 
step of investigation, deduction, and certification should first he taken and completed to 
pioneer the way for whatever system of registration may be ultimately adopted. 

Thos. Pacey Keene, 

13, Furnival's Inn, October 7, 1854. 



Me. John Bullak, Barrister (^Conveyancer). — 10th October 1854. 

1. I CONSIDER that it is both impeded and rendered more expensive than it need be. 
" Ought " involves many points. 

2. It is my opinion that the disposition is impeded by want of a registry of the title. 
I am not so sure about the insecurity. 

3. Yes, if it were a good register. No, if it were a bad register. 

4. Yes ; by each of these ways if the register were well devised. 

5. To both. 

6. I cannot say what the proportion would be if an average could be taken. 1 dou.bt 
not that in many cases the proportion exceeds 75 per cent. 

7. Yes. 

8. Yes. See my evidence before Mr. Solicitor's comroittee. 

9. Ditto. 

10. Yes. 

11. I take it that it would differ mainly in giving the effect instead of the words of 
assurances. 

1 2. See my evidence. 

13. Ditto. 

14. Ditto. 

15. Ditto. 

16. Ditto. 

17. Ditto. 

18. Ditto. 

19. The distinction could be made by entries under two heads instead of under one. 

20. See my evidence. 

21. Ditto. 

22. By enacting that the distringas should enure for the benefit of assigns. 

23. See my evidence. 

24. Ditto. 

25. Neither frequent nor numerous, considering the number of trusteeships. 

26. See my evidence. I do not see any need to vest, the equitable ownership in 
trustees. Vest in them the legal ownership, and in their grantees the legal and 
equitable. 

27. No. 

28. Not necessary. 

29. No. 

30. See my evidence. 

31. Ditto. 

32. Ditto. 

33. Ditto. 

I have answered these questions only so fiir as they seemed to me (trusting to my 
memoiy) to go beyond the evidence that I have given on the matter. 

John Bullae, 

Basset Wood, 

October 10, 1854. 



Mr. J. Bullar 



Me. Edward Webster, Barrister {Eqnity Draftsman, &c.).- 
1. I DO. It is both impeded and rendered more expensive. 



-lUh October 1854. 



Mr. Ed. Webster 



2. The disposition of land is rendered insecure and impeded by want of a registry 
confined to " Owners of absolute fee simple estates in land." 

3. A record of the title would afford no facility unless the record be confined to a title 
to " absolute fee simple estates," of which there should be a registry, not public, but 
established upon the principle of the books of the Governor and Company of the Bank 
of Enp-laud, which show the registered proprietors of stock in the ijublic funds. 

4. The registry I have referred to in my answer to the last question would ultimately, 
and not at a remote period, give the land owner the same advantages as the fund-holder. 

Rr 3 
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Mr. Ed. Webster. 5. To both. 

■ 6. I do not think an average can be ascertained. I have some remarkable examples, 

(viz.,) cases that have occurred in practice. 

7. I do ; the word title being construed to mean '' an absolute fee simple estate," and 
no other estate being allowed to appear upon the registry. The name and address of the 
proprietor for the time being of such registered estate would of course be registered, and 
he would be the person to transfer the estate to a purchaser. 

8. The registered proprietors of the absolute fee simple should have in his possession an 
ofEcial certificate showing his title. No transfer should be made on the registry without 
the production and delivery up of such certificate. This would aflTord great security. 

9. None whatever, except mortgages and building leases. There would be a new and 
easy mode of eflTecting a mortgage, (viz.,) by an oflicial certificate, and each mortgage would 
be registered. The certificate would be transferable from hand to hand, like a bank 
note ; but the mortgagor might stipulate that the interest should be payable to the 
account of the holder of the certificate at any bank or otherwise as might be agreed 
upon. The mortgage so made should confer on the mortgagee a power of sale, (either 
with or without notice as might be agreed,) and a right to foreclose and to have a transfer 
of the fee simple, which, until such transfer were made, would remain in the registered 
proprietor subject to the mortgage, and would be transferable subject to it. An intended 
mortgage, might, however, stipulate to become the registered proprietor, executing a 
declaration of trust, (vide answer to question 16,) in which case the mortgage would not 
appear on the registry. 

10. A retrospective inquiry would not be necessary before registering "the fee simple 
proprietor" before referred to, because the purchaser must for his own security ascertain 
that the first registered proprietor is entitled to the fee simple. Any person producing 
the deed conveying to him the fee simple, should be entitled to be registered. This would 
prove nothing ; but ever afterwards the fee simple would be transferable on the registry 
and on it alone. It would however be highly beneficial, especially to persons interested 
in settled estates, for parties to be at liberty to place on the registry, with the sanction of 
the chief ofiicer, the names of persons (for example, trustees of a settlement,) not abso- 
lutely entitled to the fee simple, yet who, for the purpose of transferring the absolute fee 
simple and that only, with his consent and by his order, to purchasers, should be deemed 
" The registered proprietors." A preliminary investigation of the title would in such 
case be necessary, and the chief ofiicer, for the purpose of deciding whether any out- 
standiag estate less than a fee should be merged in the fee simple, or whether any out- 
standing dry legal estate should be vested in the proposed registered proprietors either 
before or after registration, or whether any right, title, or equity should be got in and 
conveyed to such proprietors, or whether a purchaser should be entitled to any other title 
than that so registered, should have subordinate judicial and vesting power given to him. 

11. A registry of "Absolute Fee Simples Estates" would not disclose the deduction 
and history of the title. 

12. Yes, except only building leases and mortgages. 

13. Yes. 

14. They should confer the same right against the lands as an equitable title to stock in 
the public funds confers against stock. 

15. Unquestionably. 

16. The registered proprietor might execute a declaration of trust containing the 
limitations. The declaration should not appear in the registry, but any party interested 
(e. g., the tenant for life,) should be at liberty to place a dist);ingas on the registry. 

17. I do. 

1 8. It should altogether prevent a transfer while uncancelled. 

19. I do not include mortgages or building leases in this class of interests. Every 
class, except mortgagees and lessees under building leases and farm leases, should be 
entitled to prevent a transfer, but there would be no difiiculty ia having a transfer made 
subject to any life estate, or other estate by an order of court ; the order being noted, not 
in terms, but simply its existence referred to on the registry, wliich order, until discharged, 
should operate to prevent a transfer to a purchaser of the fee simple. 

20. All should have this advantage, even equities created by parol. 

21. Only the name and address, and a short note, (e. g. " transfer restrained,") should, 
together with the date of the entry, be put on the register. 

22. In the same manner as all other rights are protected. It is impossible to have a 
register of all the various estates, interests, and equities, created by the acts of parties. 

23. An afiidavit. 
2i, No. 

25. This depends on the personal experience of each individual. Stock in the names 
of respectable trustees is considered practically as secure as land. 

26. I consider it perfectly free from objection. It is onlj^ in accord with the principle 
which by common law gives absolute power of sale to an executor over leaseholds, as 
against creditors and legatees before suit. 

27. The plan I propose would efiectually prevent any such objection. There Avould be 
a Registrar General of land, who would have duties analagous to those of " the Bank of 
England," with regard to distringases on stock, and would be subject, like the Accountant 
General of the Court of Chancery, to orders of court. 
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28. I consider a public map quite unnecessary. A schedule of parcels by their names and Mr. Ed. Webster. 
acreage would be sufficient. 

29. No. 

30. Vide answer to question 10. 

31. Voluntary only, at least at first. 

32 and 33. The title as from the time when the name of -'The registered proprietors in 
fee simple" was inserted on the registry, would be a succession of transfers of fee simple 
estates only. The purchaser, as from, that time, would have to ascertain simply that his 
vendor, and his vendor only, is the registered proprietor. The production of the certifi- 
cate (vide answer to question 8) would be prima facie evidence, and if the Registrar 
General found the registry free from distringases or stop orders, he would make the 
transfer, and deliver to the purchaser a new certificate. 

I have, &c., 

Edwaed Webster. 



Mr. John Edwaed Dibb {Deputy Registrar of Deeds, West Riding).— I7th October 1854. 

1. I DO. 

2. It is. 

3. It would be so. 

4. Increased facility would be obtained by avoiding the investigation of the past title ; 
for as the labour of such investigation would be saved so also would be the expense, 
which would proportionately increase the value of the estate. The buyer also would be 
rendered more secure, because it would so materially limit the period within which ques- 
tions might arise to cause litigation. 

5. Both to seller and buyer. The seller, by enabling him to oifer a clearer title ; the 
buyer, by expediting the transaction and clearing him of risk. 

6. I am not competent to answer this question of my own knowledge. 

7. I do. 

8. A mere registry of title, unless the investigation of its past history were avoided, 
would only be a partial benefit. A registry of all documents affecting the title, unregis- 
tered documents being rendered invalid, would be a considerable advantage. But the 
greatest simplification woidd be in a registry of title, avoiding all re -investigation ; for 
then in most cases a certificate of transfer in a very simple form, by the registrar, might 
take the place of a conveyance. 

9. The registry should be compendious and complete. It would be as easy to put 
every form of title on the register as that of the fee only, provided a good system of 
indexes were laid down. It is in their construction alone that any real difficulties could 
arise ; but such difficulties are, I think, far more theoretical than real. 

10. In commencing the register, though not essential, it might be useful and satisfactory 
that the history or deduction of each title should appear ; and by a very simple system 
of references such history might easily be perpetuated ; the result of which would be that 
having by means of the index found any one of the links in the chain of the history of 
the title, it would be easy to trace it backward or forward throughout its whole extent. 

11. The difference is publicity or privacy. A register which discloses the deduction of 
the title furnishes security with entire publicity. A register of assm-ances, — taking that 
to mean a register by memorial as at present practised in Yorkshire,- — is perfect security 
ao-ainst suppressed deeds, with an entire absence of exposure of private affairs. 

1 2. It would not be necessary for the simple purpose of registry that there should be 
any extension of the system of trusts ; but, as I have replied to question 9, every species 
of ownership could be readily registered. 

13. No registry could be considered complete if real estate could be atii'ected in any 
way than by a registered document : therefore equitable interests and trusts should not 
bind or affect the title of the registered owner, except when specially protected on the 
register. 

14. I think so. 

15. I think this might be readily done. 

16. I do not see that the existing system of settlements need be interfered with ; for 
when a title or a new settlement is put upon the register, it would be quite practicable to 
state (in a tabular form) all the limitations and trusts, and to continue their history, up to 
their extinction, upon the register. 

17. In the majority of cases no distringas or caveat would be required ; for in any sub- 
sequent transaction it would be necessary for the vendor either to show that the various 
limitations and trusts were discharged, and how, or ehe he would only be able to sell 
subject to the already registered limitations and trusts. 

18. Where a distringas or caveat became necessary and was registered, it need not 
prevent, but only affect, the sale, according to the interest so protected. 

19. I do not at present see the necessity of any such distinction. 

20. I think all equitable interests ouglit to be allowed to appear on the register. 
Registry should be essential to the existence of any interest. Short of that the register 
would mislead. 

21. Upon a register of title, the interest of the person putting on the distringas should 
be defined or described. Upon a register of assurances (i.e. by memorial) such definition 
might be dispensed witL 
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Mr. J. E. Dibh. 22. This -would depend upon the mode by which such interest was acquired. If by 
assignment, such assignment should be registered. 

23. A distringas might be executed by any person claiming a right to do so, the 
nature of his claim being fully stated in such document ; and in case any person so put 
any distringas upon the register fraudulently, he should be liable to some civil or criminal 
proceeding, as, may appear most advisable ; and the finding of any jury or the judgment 
of any court be registered in order to nullify such distringas. 

24. The answer I have given to questions 16 and 17 apply here ; but where the limita- 
tions or incumbrances are not stated on the register in the way there suggested, then the 
registry of a distringas or caveat would probably be the very best mode of protecting all 
other equitable interests and trusts. 

25. I cannot answer the question of my own knowledge. 

26. Such a plan might prove unobjectionable when accompanied by the security of a 
registry. 

27. I fear that settlements and trusts would be unduly impaired if they cease to bind 
the title. But a good registry would only bind them all the more securelj', and furnish 
to fature purchasers clearer evidence of their nature and extent. 

28. I do not think a public map' absolutely essential to an efficient registry. The 
ordnance maps are sufiicient for aU ordinary cases. And indeed among the thousands of 
searches which I have personally made, I have rarely found it needful to refer to any map 
or plan whatever. There are, however, exceptions ; and wherever a map or plan forms 
part of a deed, an authenticated duplicate of it should be deposited in the registry. 

29. I think the responsibility of ascertaining the accuracy of the description, and the 
identity of the land, should wholly rest, as at present, with the contracting parties. 

30. I think the office of registrar should be purely ministerial. 

81. I think it should be compulsory to register every transaction within a given 
period. 

32 and 33. I should prefer the option which the second of these questions suggests. 

I have, &c., 
(Signed) John Edward Dibb, 

Deputy Registrar of Deeds, &c., for the 
West Riding of Yorkshire. 

Mr J Williams. ^^- JosHUA "WILLIAMS, Ban-ister {Conveyancer, ^-c.).- — 20iA October 1854. 

1. I DO not consider that any absolute necessity now exists for the retrospective inves- 
tigation of the title to land on the occasion of each successive transfer. Theoretically, no 
doubt every purchaser and mortgagee has a right to an abstract of the title for the last 60 
j'ears, and to have that abstract verified by proper proof. And in the case of mortgages the 
right is frequently insisted on, whereby expense is incurred, often very great and sometimes 
oppressive ; and by the liability to such expense I consider that the mortgage of land 
is impeded. But with regard to sales the practice has materially altered within the last 
20 years. It is now common in sales both by public auction and by private contract to 
insert conditions restricting the purchasers rights, both as regards the length of title to 
be investigated, and also as regards the proof to be required, such as making recitals in 
deeds 20 years old or upwards conclusive evidence of the facts recited. I have been 
informed by two of the leading auctioneers in London, and the information quite accords 
with my own experience, and with what I have continually heard from other quarters, 
that such special conditions do not materia.Uy impede the sale of land. I have in fact 
known land to sell for a large price when the practical effect of the conditions of sale was 
to make the title depend solely on the vendor's own declaration of his quiet enjoyment 
for forty years. In the case of leaseholds, the theoretical right to a sixty years' title is 
almost always excluded by a condition that the landlord's title shall not be required ; and 
such a condition, strange as it may appear, rarely afiects the price. There being, then, in 
the majority of cases no strict investigation and proof of the whole title, I can reply to 
the first question so far only as regards the investigation of title as it ordinarily occurs. 
Whether the expense of this investigation is greater than it ought to be, is a question that 
scarcely admits of an answer, for want of some definite standard of what the expense 
ought to be, with which the present expense might bo compared. The expense is often 
great and always uncertain, the expense of one purchase seldom affording a criterion of 
that of another. I consider it to be highly desirable that the expense of the investigation 
of title, like that of every other transaction, should be as small as possible. But I do not 
think that the expense of investigatiug the title to land now affords any material impedi- 
ment to its sale. Land, in respect to its sale, is differently circumstanced from most other 
commodities. There is a large quantity of land in this country which has not been sold 
for generations, and the sale of which the proprietors would consider to be the greatest 
hardship that could happen to them. Those who buy land almost always buy with a view 
to hold it, except in the case of building ground, which is usually sold under special condi- 
tions. I think that the desire to retain lands in a family is so strong in this country, 
that if the expenses of sale were diminished almost to nothing, the number of sales would 
not be greatly increased. Generally speaking, those only sell whose necessities oblige 
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them ; and I do not think it -would be fair to those who hold their lands, to diminish their ^r. J. Williams. 
power or security, for the sake of saving expense to such as are obliged to sell. 

2. In answer to the question whether the disposition of land is impeded by reason 
of the want of a registry of the assurances deducing the title, my opinion is that the 
registries which at present exist rather impede than facilitate the disposition of land. 
Whether any registry wliich might be hereafter estabhshed would impede or not the 
disposition of land must depend on the nature of the registry ; but I confess that I doubt 
very much whether any registry could be established which would facilitate the disposition 
of land, without most extensive changes being at the same time made in the law of real 
property. And in that case I think that the benefit to be derived would result more from 
the change in the law than from the establishment of the registry ; but with such changes 
a registry might possibly be beneficial. 

With regard to the security of the disposition of land, I presume that a registry would 
afford a nearer approach to mathematical certainty of title than can now be obtained. 
But I do not think that the title to lands generally can with propriety be said to be 
insecure under the present system. The case of a bona fide purchaser being evicted for 
want of title is exceedingly rare. And the fact which I have mentioned above, that 
special conditions of sale do not materially affect the price of lands, appears to me to 
show conclusively that the public generally do not require any greater security than is 
now possessed, seeing that they are usually content with less than the law strictly allows. 

3. I do not understand wherein a register of the title to land can differ from a register 
of the [title deeds ; and I cannot therefore say whether the sale and transfer of land 
would be facilitated by establishing a public register of the title to land. So long as 
title deeds are, as they are now, the evidence of title, I cannot imagine how the title can 
be registered without a registry of the deeds. I gather from the following questions that 
some such plan appears to have been formed. But until I know the details of the plan, 
I can pronounce no opinion upon it ; and so far as I can see, I must confess that it appears 
to me to be an impossibility. 

4 and 5. The reply to these questions is involved in the reply to No. 3. 
6. I cannot say. As a conveyancer I have little practical acquaintance with many of 
the items of expense in the purchase of land ; but I should think upwards of one half 

7 to 24. This and the following questions depend upon the reply to No. 3. I do not 
think that a registry of title is practicable as distinguished from a registry of the title 
deeds. The proper mode of diminishing the expense attending the sale and mortgage of 
lands is, in my opinion, not to create an additional registry, but to simplify and improve 
the law of real property. I think that this might be done without diminishing the 
power which is now possessed of dealing with landed property by way of settlement. 
One great source of the expense of investigating titles is the proof of heirships, not only 
as afiecting the beneficial ownership, but also as affecting some outstanding estate held 
only in trust or by way of mortgage. Another great source of expense is the impossi- 
bility of getting rid of a mortgage from the title, although it may have been satisfied. 
Another constant source of expense is the search for judgments and crown debts. I think 
that all these sources of expense might be safely dried up. I see no reason why all 
collateral descent should not be abolished, and why land should not, in default of issue of 
an intestate, vest, like leaseholds, in an administrator, to be held in trust for sale for the 
benefit of the next of kin. Such a provision would not only facilitate the investigation 
of titles, but would also nearly put an end to those numerous cases in which questions 
arise respecting the constructive conversion of land into money, or of money into land. 
I see no reason (particularly now that the courts of law are invested with an equitable 
jurisdiction), why the mortgage of land should not be considered at law as well as in 
equity as a security merely, so as to leave no dry legal estate to descend to the heir of an 
intestate mortgagee, and so that on payment of the money secured the mortgage might 
cease for ever. I see no reason why judgments and crown debts should be a lien on lands 
in the hands of a bona fide purchaser. So long as the lien existed, the establishment of 
a registry of judgment and crown debts was no doubt a great boon. But how much 
better would it have been to abolish the lien altogether ! The advantage to the Crown 
or to a judgment creditor of occasionally obtaining payment of debts from an innocent 
purchaser would be far outweighed, in my opinion, by the abolition of the necessity of a 
search, which is a perpetual tax upon every purchaser and mortgagor. Again, there exist 
some antiquated rules, which occasion nothing but trouble and expense, and the repeal of 
which would be very beneficial ; such as the rule that a man cannot assign to himself 
jointly with another, in consequence of which two deeds are often required where one would 
otherwise suffice. So the old rule that a debt cannot be assigned at law renders necessary 
a power of attorney on every transfer, and produces, so far as I can see, nothing but incon- 
venience. So the rules that a rentcharge is against common right, and that a condition of 
re-entry cannot be apportioned, often occasion deeds which would be unnecessary were those 
rules abolished. In addition to all this, the Statute of Uses, which lies at the root of all 
modern conveyancing, is so difficult of comprehension that many solicitors and not a few 
barristers have never thoroughly mastered it. It appears to me that this statute is viewed 
with more favour than it deserves. It is no doubt since, and partly in consequence of, the 
passing of this statute that the present powers of disposition which landowners enjoy have 

S s 



308 APPENDIX, PAET E. 

Mr, J. Williams, been attained. I think that these powers should rather be increased than diminished ; 
' but now tliat the system is settled I think that the means of working it might be 

simplified with great benefit. The difficulties of the law must add to its expense, and I 
have found, from considerable experience, that a clear notion of the Statute of Uses is 
generally the last thing that a pupil attains. I think that the repeal of this statute would 
be a great benefit, provided it were effected with that pains and care which so fundamental 
a change must necessarily require. Lastly, I believe that the expense attending aU 
transactions relating to lands is in many ways indirectly increased by the absurd system 
which now prevails of the taxation of solicitors' bills. In adverse suits, where the person 
'has to pay an attorney whom he does not employ, some such check may perhaps be 
required. But in other cases, it appears to me that a man ought not to intrust the 
management of his property to any person whom he cannot also trust to make a reasonable 
charge for his pains. An unworthy suspicion of the legal profession has cost the public 
much, and in many ways done harm. If taxation were abolished, I think that the 
inveterate verbiage, which is the opprobrium of the profession, would gradually cease, and 
that the length and expense of abstracts of title would be diminished. But the more 
civilized and educated society becomes the more varied will be its transactions, and the 
stronger will be itf5 desire to retain or to increase its power of dealing in various ways 
with all the subjects of property. To reduce, therefore, the powers of landowners 
generally, for the sake of saving expense to those who have occasion to sell, appears to me 
to be a retrograde and therefore a wrong step, and even if practicable I do not think that 
it would bu desirable. 

25. I do not consider that the instances of fraudulent misappropriation by trustees of 
stock or money are numerous, but I do consider the instances to be numerous in which 
trustees of stock or money have, through mistaken kindness or misapprehension, wrongly 
dealt with their trust funds, so as to involve loss to their beneficiaries. In some instances, 
no doubt, the beneficiaries are recouped at the expense of the trustees themselves. But 
much litigation arises from cases of this kind, and when the beneficiaries succeed the hard- 
ship is only shifted from one innocent person to another. 

26. It would, in my opinion, be very objectionable to vest the registered ownership of 
settled land ia trustees, subject only to liberty to be given to beneficiaries of protecting 
themselves by distringas. I think that the great point of excellence in our system of 
real property, as distinguished from that of personal estate, consists in its capability of 
settlement without the intervention of trustees. People will have modifications of 
ownership ; and if they cannot have them without trustees, they will use trustees for the 
purpose ; and this is the reason ^hj so many trusts and trustees are employed. But the 
system of trusteeships is cumbrous and inconvenient ; and in my opinion the true point 
to be aimed at is the attainment of every modification of ownership that may reasonably 
be desired in as simple and convenient a manner as possible. Our system of real property, 
much as it might be improved, does effect this object more nearly than can be done 
under the system of personal estate. To oblige every tenant for life to find trustees, in 
whom the whole power over the property is to be placed, and to forbid him without their 
intervention to grant a lease, or do any other act which may now be accomplished by 
means of a power in a settlement, would, it appears to me, be to create a great amount of 
trouble and inconvenience, which would not be compensated by the greater facility of 
efi'ecting a sale. The powers of sale usually inserted in settlements frequently exclude 
the family mansion and park, and are generally confined to the lifetime of the tenants for 
life, whose consent is indispensable. Absolute powers of sale are certainly frequent in 
mortgages of comparatively small properties ; but where the property is considerable, 
notice is almost always required, although the purchaser is not obliged to inquire whether 
it has been given. But I do not think that the position in which a person becomes 
placed who is obliged to mortgage, is by any means that in which it would be desirable to 
place landholders who are under no such necessity. 

27. I think that the security of settlements would be unduly impaired by their ceasing 
to bind the land. A portion depending on the personal security only of a trustee would 
certainly require a greater rate of interest than if secured on the land itself 

28. A map is a good servant, but a bad master ; very useful as an auxiliary, but very 
mischievous if made indispensable. I believe that as many eiTors occur in mapping as 
in describing. Maps are now frequently and beneficially employed, but to oblige every 
person to convey by map would, in my opinion, be imposing an unnecessary burden. 

30 to the end. The registry of title, if distinguished from a registry of title deeds, must 
necessarily confer a title independently of the title deeds. If a title be conferred inde- 
pendently of the deeds, it must be in exercise of some act of a judicial natm-e. Now, 
according to the first principle of justice, no judicial act ought to take place unless in the 
presence of the parties interested, or in their wilful absence after due notice. The 
decision of a doubtful title in the presence of all the parties is in fact a lawsuit. There 
can remain, therefore, nothing to distinguish a registry of title from a registry of the 
deeds, but a judicial decision on the title in the wilful absence after notice of persons 
who may be interested. The principle of non-claim was established in the infancy of 
our law, — a fine with proclamations in open court having been made by the statute 
18 Edw. 1st. stat. 4. a bar to al] claims not made within a year and a day afterwards, 
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but witli the important savings of infancy, lunacy, imprisonment, and coverture. At a Mr, J. Williams. 

later period the time was extended to five years, with the like savings ; and in the year 

1833, when the present statute of limitations was passed, the principle of obtaining a 
title by a fine and non-claim was deliberately abolished, on the recommendation of the 
real property Commissioners. This abolition is undoubtedly no reason why the like 
principle should not be again established ; but it affords reason for grave deliberation 
before a principle established in a rude age, modified as civilization advanced, and finally 
abolished after careful investigation, should again be revived. An example of a judicial 
title independent of the title deeds has no doubt been recently furnished by the Incum- 
bered Estates Court in Ireland, — a court from which great benefit has been derived. I 
apprehend, however, that the reasons which led to and justified the establishment of this 
court cannot apply to titles in England generally. The ground on which that court 
was established was, J apprehend^ this, that the ownership of land involves duties which 
cannot properly be discharged by persons whose estates are deeply incumbered. This 
principle might, I think, with advantage, be applied to heavily incumbered estates in 
England ; care being taken that proceedings under it be not used, as I believe they have 
occasionally been used in Ireland, as an engine of oppression. But when the land has 
once been transferred from a heavily incumbered to an unincumbered owner, there can 
be no object of public policy in encouraging a transfer from him to another ; a resident 
and permanent proprietary being in fact more desirable than one which is perpetually 
shifting. The example of the Incumbered Estates Court in Ireland cannot therefore, it 
appears to me, be properly adduced in favour of a general registry of title in the sense in 
which it appears to be used in the accompanying queries. Other examples of judicial 
titles occur, I believe, in the registries of some foreign countries ; and there can be no 
doubt that if the powers of disposition possessed by landholders in England were reduced 
to the level of those possessed in such countries, a great amount of expense would be 
saved both to vendors and purchasers. But I believe that very few buyers of land, and 
still fewer of those who own family estates, would be content' to give up their powers of 
settling and charging jointures and portions on their lands, for the sake of diminishing 
the expense of sales. I believe that by far the larger portion of the land in England is, 
in some way or other, in settlement ; and sales, though an important, are not the prin- 
cipal part of the business of a conveyancer. Mortgages are more frequent, and stand 
more in need of legislative intervention. But I believe that the true way to facilitate 
mortgages is not to perpetuate them on a register, but so to alter their form that they 
may be at law what they are in equity — mere charges, never again to be heard of after 
they have been paid off. 

Joshua Williams, 

7, New Square, Lincolns Inn, 
20th October 1854. 

Me. William Hazlitt, Barrister {Conveyancer, <&c.). — 21st October 1854. j\fr. TV. HazUtt. 

Sir, 

In answer to the questions which the Registration of Titles Commissioners have 
done me the honour to forward for my opinion, I beg, with respectful deference, to submit 
the following observations. 

It appears to me that the necessity which now exists for the retrospective investigation 
of the title, on the occasion of each successive transfer, is an impediment of the most 
obstructive charactive to the sale and transfer of land. I conceive, it to be preposterous 
that, every time a property changes hands, much the same process should be gravely gone 
through, involving much the same delay antl expense, over and over again, as though no 
inquiry whatever had been made before on the subject. I am satisfied that the commerce in 
land would be largely facilitated by the establishment of a pubhc register or record of the 
title to land, because I consider that there is a large amount of capital from j'^ear to year 
realized in large, and especially in small sums, which the possessors would gladly invest 
in land rather in anj' other security, if they could not only be but feel certain that what 
they bought would be surely and unquestionably theirs, and if they could attain this cer- 
tainty of knowledge by some clear, intelligible, and inexpensive process ; the cost, 
however, so that it be reasonable, being the least consideration ; for Sir M. Hale is by no 
means singular in his readiness to " give one more year's purchase, could he be sure 
thereby to have a good title." The objection is, to give two or three, or half a dozen 
years' purchase, for the investigation of that, which after all, may be a bad title. The 
expense however, must, beyond all reasonable question, be materially diminished both to 
buyer and to seller, by the establishment of an official register ; and especially to the seller, 
because each month's delay in selling that which he wishes to sell may occasion grave, 
perhaps ruinous loss to him. The proportion of expense of a purchase of land, now arising 
from the investigation of title, must depend upon circumstances, but I have little doubt 
that it would be found one tenth of the amount. I have within my information a case 
in which a landowner had to pay his solicitors 1,000^. as costs, &c. for their services, &c. in 
raising 4,000Z. for him upon mortgage of his land. 

The difficulties of the subject are confessedly very great, but by the learned persons 
who constitute the commission I conceive it may be found quite practicable to form a 
system of registration of title, which, avoiding a minute, and to purchasers generally, unin' 
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Mr. W. Hazlitt. telligible, and therefore deterring, setting forth of all the deeds, shall, in the words of one 

of the commissioners, " satisfy the purchaser that there is the full right to sell that which 

he proposes to buy." What is needed, I conceive, is to have placed upon public record, in 
an official and (at reasonable cost,) accessible form, the clear, precise, intelligible condition 
of the actual ownership and liabilities of a property at the time of the registry, which 
condition, so recorded, shall be held indefeasible, and the unquestionable basis upon 
which the purchaser may conduct all future dealings with that property. No precautions 
can be conceived too minute, too scrupulous, too anxious, for the purpose of thoroughly 
and accurately ascertaining this condition of the property and the exact interests of all 
claiming or to claim under it ; but the precautions, once systematically applied by a tri- 
bunal possessing the confidence of the country, would relieve the minds of all persons desiring 
to invest money in land from the doubts and fears which now beset them ; and commerce in 
land would then become as popular, because as easy and secure, as commerce in stock and 
other securities now preferred to land — not from affection, but from fear of risk elsewhere. 

The course of proceeding might in outline be this : the owner who desires to have his 
title placed on the public register would present a petition accordingly to the land 
tribunal, by whom, or under whose immediate supervision, the title would be thoroughly 
sifted upon a rigid investigation of all the deeds connected with it, the completeness of 
which deeds should be secured by the publication of ample notice to all persons having, 
or claiming to have an interest, present or prospective, in the property. (A scheme for a 
government insurance for indemnifying parties who might, notwithstanding such notice, 
be ultimately dispossessed, is well known to the commissioners.) The title, thus ascertained 
and certified, would be transmitted to the registrar to be enrolled, and so enrolled, 
in clear, distinct, intelligible language, woidd operate as the actual living, inde- 
feasible title, with the same effect and force as those titles under the Irish Encumbered 
Estates Act, which has so eminently raised the value of land within its scope. There 
seems to me every reason why the benefit and the satisfaction of such clear and indis- 
putable establishment of ownership should be extended to estates not encumbered. The 
great points to secure, I conceive, are, a clear title to register, and an authoritative public 
record in which that title shall be registered clearly. 

What forms of ownership should be set forth must be determined by the learned 
persons from whom this great change must emanate in its perfected form. The parts of 
deeds which, in his scheme for the registration of deeds. Sir M. Hale contemplated to 
disclose to the public eye, were " at least so much of the deed or evidence that concerns, 
first, parties, grantor and grantee ; secondly, the things granted ; thirdly, the estate 
granted ; fourthly, all those parts of the deed or evidence that have any influence iipon 
the estate, as rent, reserved conditions, poivers of revocation, of alteration, of leasing the 
trusts, &c." The history or past deduction of the title, would, in its retrospect, be the 
material fi-om which the tribunal would ascertain the facts of the title for the register. 

With regard to settlements, trusts, fcc, I conceive that they shoiild all appear, as above, 
on the register, and that, so recorded, it should be not only the privilege but the respon- 
sible duty of all protectors of settlements, trustees, &c., to put a distringas, (by afiidavit 
say,) on the register, defining the particular interest protected, but operating upon the 
whole property ; each successive acquirer of such interest should register his name. As 
to the liability to these settlements, &c., it seems expedient, that the land being the se- 
curity on which they are based, the land should remain subject to them until they are 
cancelled. The enforceability against the registered owner personally, apart from the land, 
might be utterly futile, while the registered owner having had on the register notice of 
these interests prior to his purchase, could have no valid complaint against the persons 
who so exercised their right to put on the distringas. 

As to maps, there can be no reasonable doubt that where efficiently available they 
should be made use of, in common with every other practicable means of ensming 
accuracy of identification. There already exists official mapping of a considerable portion 
of the home empire, on a minute scale, and the survey of the remainder is proceeding. 

I would have the registration voluntary, because, in my humble judgment, the great 
benefits of the system would before long ensure its adoption, as matter of choice, with 
the universal body of land-owners. 

G. W. Sanders, Esq. (Signed) William Hazlitt. 

Mr. G. Le Blanc. Mr. Geoege Le Blanc (Registrar of Deeds, Middlesex). — '2,1st October 1854. 

1. I CONSIDEE that the sale and transfer of land is occasionally impeded, and generally 
rendered more expensive, by the investigation of the title on the occasion of each suc- 
cessive transfer ; but I am unable to state what may be considered a proper amount of 
expense for such investigation. 

2. I am of opinion that the disposition of land is impeded and rendered insecure by 
reason of the want of a registry of the assurances deducing the title ; but, as I do notunder- 
.-itand the mode of registering " the title," as distinguished from the " assurances deducing 
the title," I am not able to form an opinion whether or not a registry of the title would 
he attended with advantage. 

.3. For the reason above stated I am unable to give an opinion whether or not the sale 
and transfer of land would be facilitated by the establishment of a register of the title. 
4 and 5. I cannot answer these questions for the reason before stated. 
6. The exnenses arising from the investigation of, and inquiries into, the title and 
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matters connected therewith, vary so much in different cases that I am unable to state jf^_ q j^g Blanc. 
the average. 

7. I cannot venture to say that it is impracticable to form a registry of title, as distia- 
guished from a register of the various deeds and assurances under which the titJe has 
been derived, although no plan of such a registry occurs to me which would be practi- 
cable and useful. 

8. I do not understand how any mode of registry (as such) can be instrumental in 
simplifying the title to land or the forms of conveyance under the existing laws relating 
to real property. 

9. I cannot answer this question for the reason given in my reply to Question 2, but I 
may be permitted to state that I understand the object of registry to be, to convey to a 
purchaser information of all deeds, &c. creating estates, rights, or interests affecting the 
subject of his purchase, and by which it may be defeated or abridged, as well as those by 
which the title may be supported. 

10. As I believe the proportion of land held in fee simple to be comparatively small, I 
think the exhibition of the present actual and existing title, (I mean the different estates 
and interests which, together, comprise the fee) would,- in most cases, involve a partial 
history or past deduction of it, or a reference to several deeds, &c. I do not consider it 
possible, under the existing laws, to avoid a retrospective inquiry into former dealings 
and transactions. Whether or not it would be essential to the purposes in view to adopt 
the principle suggested, I am unable to state, for the reason given before (Question 2.) 

11. A registry of assurances need not disclose the deduction or history of ^ the title; 
it is sufficient to direct attention to the assurances, &c. containing the title. If it 
should be necessary, under the mode of registry proposed, to disclose the deduction and 
history of the title (as I understand the expression), it would in this respect differ from 
a registry of assurances. If by " the deduction and history of the title," a reference to 
the assurances, &c. comprising the title is intended, a registry of the title would be very 
similar to a registry of assurances in this particular. 

12. I am not aware what forms of ownership would be admissible to the register, but 
I do not think it would be desirable, under any system, to provide that all forms of 
ownership, except those to be specified in an Act of Parliament, should be of the nature 
of trusts only. Such a provision would, I think, lead to difficulty and confusion. 

13. This question seem to refer so closely to the system proposed, with which I am 
unacquainted, that I am not able to answer it. 

14. I do not think it would be desirable, under any circumstances, that equities and 
trusts, (except those protected) should become personal confidences merely, enforceable 
personally against the registered owner, but not conferring any right against the land 
itself Unless protection was allowed to all trusts and equities, such a provision would 
be fatal to the security at present afforded by the land which no personal confidence can 
supply. 

15. I think trusts and equities intended to aflect the registered owner might be pro- 
tected on the register, so as to prevent the registered owner from transferring the land 
while such protection should exist, or from transferring it otherwise than subject to the 
protected interest ; but, for the reason before stated, I am not able to form an opinion 
whether or not this could be effected consistently with the objects above mentioned. It 
seems to me that the protection of trusts, &c., would tend to make the system like a 
registration of assurances. 

16. I am unable to answer this question, because I do not understand what "the 
principle of a simple register of title" is. It appears to contemplate more than an ordi- 
nary registry of assurances, as the question leads me to suppose it might subvert the whole 
system of law relating to settlements of real property. I do not, however, perceive any- 
thing inconsistent with the existing system of settlements in the above-mentioned objects, 
so far as I am able to comprehend them. I think the existing system of settlements will be 
continued in consequence of the necessity of the owners of land to make it the subject of 
settlement. 

17. I think that settlements, trusts, and equities might be adequately protected by 
allowing the parties interested under them, or others, to put a distringas, caveat, or stop 
upon the register, or by taking any other proceeding in the Registry Office which would 
effectually give information that such settlements, &c., were in existence. 

18. I think the distringas, &c., should not have the effect of altogether preventing a 
transfer while uncancelled. The transfer might be permitted to take place, subject to the 
interest protected by the distringas, &c. as a reversion or a remainder, or an estate, 
subject to a rentchai-ge or a mortgage, may be purchased. 

19. I think it possible that a distinction could be made between those interests which 
might prevent a transfer and those which might not so operate, but I am unable to 
suggest what that distinction should be. I do not think it would be advisable to make 
any such distinction ; it might be left to the discretion of a purchaser, whether or not he 
%ould buy an estate subject to an outstanding interest. 

20. I think all equitable interests should be allowed to be protected by distringas, &c. 

21. I do not think it necessary that the register should define or describe the interest 
of the person putting on the distringas, &c. it would be sufficient if the distringas suffi- 
ciently directs attention to the deed by which the interest is created. 

22 I do not think the distringas, &c. should by themselves give any benefit ; the effect 
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of it ■would he to put the purchaser on his guard against the interest protected. If the 
distringas, &c., remained upon the register the purchaser should be bound to take notice of 
it at his own peril. 

23. I think the production of the deed under which the person claims should be the 
authority or evidence required to entitle him to put a distringas, &c. on the register. 

24. I do not consider the form of the notice of much consequence. A distringas, &c. 
might, I imagine, be made to answer all the purposes of a memorial. 

25. I consider the instances of misdealing by trustees of stock or money involving loss 
to their beneficiaries to be very numerous. Instances of misappropriation are also frequent, 
particularly where the funds are small. 

26. Assuming that it is possible to vest the registered ownership, both legal and 
equitable, of settled land in trustees, subject to a beneficial interest in others, (wh-^h 
beneficial interest is in fact the equitable interest,) I think it would be objectionable or 
at least unnecessary so to vest it, subject to the liberty given to beneficiaries of protecting 
themselves by distringas, &c. It would be to permit the beneficiaries to do, in a less 
secure manner, by means of a settlement and a distringas, &c., what they now do by a 
settlement only ; the settlement and the distringas, &c. together would have the eifect 
the deed has now, subject to the risk of any informality in the distringas, &c., or any 
advantage that might be taken in point of time. 

27. It does appear to me that the security of settlements and trusts would be unduly 
impaired by their ceasing to bind the title and follow the land (as at present), if they were 
made to depend for their efficacy, as against the land, upon acts and forms external to the 
settlement, such as are above suggested. 

28. I have not considered the subject sufficiently to be able to give an opinion whether 
or not it would be necessary, for the purpose of securing accuracy in the registered title, 
and for the security of purchasers, to couple the registry with a public map, but I think it 
would be necessary to give every possible facility of identifying the property dealt with. 

29. As far as I am competent to express any opinion, I think it would be indispensable 
to the registry of the title that the registrar should ascertain the accuracy of the descrip- 
tion and the identity of the land. 

30. I cannot give an opinion whether or not it would be necessary to invest the chief 
registrar with judicial authority, because I am not informed what duties the registrar 
would be required to discharge. 

31. I think the registration should be compulsory. 

3'2. I do not think the registration should at the outset confer a warranted or 
parliamentary title. 

33. I think it would be sufficient, if the provisions of the registry related only to the 
title subsequent to its commencement, leaving the antecedent title to be still, as now, the 
subject of investigation. I do not anticipate that by lapse of time or otherwise, such 
investigation wiU become unnecessary, unless some great change should be made in the law. 

Mr. Daniel, Q,.C.--23rd October 1854. 

1. I DO. 

2. I think, under the present system, which possesses neither a registry of title nor any 
proper register of assurances, the disposition of land is both impeded and rendered in- 
secure. The seller as well as the buyer is put to unnecessary difficulties, involving delay 
and expense to both parties in the completion of the purchase ; and when the purchase is 
completed, the purchaser does not obtain the same absolute and indefeasible title to and 
control over the estate conveyed as he had to and over the money parted with ; in efiect, 
an uncertainty is exchanged for a certainty. 1 cannot doubt that this state of things 
affects the money value of land, and constitutes a burthen which might, I think, be 
removed by a proper system of registration. 

3. I think they would. 

4. In each of these ways. 

5. To both. 

6. I cannot from my own professional experience state the proportion, but without 
doubt in every instance it is considerable, and in many oppressively large, 

7. I think it is, to the extent explained in my answers to subsequent questions. 

8. I think it might, and would in various ways. It would simphfy the title to land, 
by rendering it unnecessary to look beyond the last absolute ownership or dominion over 
ownership appearing upon the register — by rendering unnecessary all the expensive pre- 
cautions hitherto taken for securing tie legal estate — also the expense of covenants for 
production of title deeds, and procming production of deeds when in the hands of third 
persons, and all the other expenses, occasionally very burthensome, arising from inquiries 
for deeds, and discovering in whose hands they are. And titles being simplified, of 
course abstracts of title would be simplified also. In many cases abstracts would be 
rendered vmnecessary or entirely dispensed with — the certificate of registry, where there 
had been no subsequent dealing with the ownership, or a short statement of the subsequent 
dealings, where there had been any, being all that would be requisite. The forms of 
conveyance would be reduced within the limits of ancient brevity, precision, and 
sufficiency — recitals, lengthy descriptions of parcels and general words being no longer 
necessary or excusable. 

9. I think that every interest, whether legal or equitable, (assuming this distinction to 
continue,) which is or shall be recognized by law as binding specific land, or, if general 
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charges are permitted to continue, land specifically, should, on the deposit by or on Mr. Daniel, Q- ^• 

behalf of the owner of such interest of the evidence of his title, be put on the register ; 

and that every title registered generally should, in favour of subsequent dealings represent 
unincumbered ownership in respect of the title so registered ; and that every title 
appearing by the register to be subject to any specified charge or incumbrance should, in 
favour of subsequent dealings, be deemed subject to no charge or incumbrance beyond 
what may be so specified. 

10. I think it would be essential to the full accomplishment of the purposes in view 
that the principle of exhibiting only the present and actual existing title, without the 
history or past deduction of it, should be adopted ; and that a retrospective inquiry into the 
dealings and transactions prior to the last registered title might and should thus be avoided. 

11. I think, if after registration the deduction and history of the former title were to 
be disclosed and investigated at the risk of the purchaser, such a register would, in 
effect, be only a register of assurances ; which, however, although in my opinion less 
beneficial to the landowner than a registry of title, would, if established on a proper 
system, be a very important improvement upon the present state of the law. 

12. 13, and 14. I thiuk all forms of ownership not registered, whether admissible to 
the register or not, should be personal confidences only, and not charges on the land. 

15. I think these objects might be accomplished by means of a ca\eat or distringas. 

16. I think the existing system of settlements, by which the limitations and trusts of 
the settlement modify and become part of the title, might be continued consistently with 
the principle of a simple register of title, and with the objects proposed in the registry ; 
at least according to my view of what such a registry should be, and the objects to be 
accomplished by it. I will explain my meaning by a few illustrations. Take a settle- 
ment on marriage by an owner in fee, containing the usual hmitations to the parents for 
life, remainders to trustees to preserve, remainders to the issue in strict settlement with 
the usual powers of sale and exchange, to be exercised with the usual consent of tenants 
for life — the settlement would be registered, and thereupon the entry of the settlor as 
absolute owner would be cancelled, and the entries of title on the register would be 
according to the interests of the several parties under the settlement. The settlement 
being upon the register, and it being (as I conceive at least it ought to be,) the object of 
the law to protect the interests created by the settlement by means of the register, no 
title could ever be made except in accordance with the settlement. Suppose a sale by 
the trustees under the power, with the consent of the tenant for life — the entries of title 
under the settlement would be cancelled, and an entry of absolute ownership made ^n 
favour of the purchaser ; thenceforward the absolute ownership would be deduced from 
the purchaser, and the inquiry into the former title unnecessary. The parties beneficially 
interested in the settled estates thus sold would follow the money in the hands of their 
trustees as they do now ; and when the moneys are re-invested, the settlement with all 
the interests existing under it would be registered as applicable to the newly purchased 
lands. Suppose a sale by a tenant for life under the enabling provisions of the Lands 
Clauses Acts, or similar Acts — upon registering the purchase deed, the entry on the 
register under the settlement, quoad the lands thus sold, would be cancelled, and an 
entry of absolute ownership made in favour of the purchaser. Again, suppose the estate 
to be enjoyed under the settlement, and upon the eldest son coming of age a resettle- 
ment should take place — upon proper evidence of the birth and majority of the son and 
registry of the new settlement, the entries under the original settlement would be can- 
celled, and new entries made according to the title created by the new settlement. In 
every instance the entries upon the register should from time to time, whenever practi- 
cable, show the absolute ownership or dominion over the absolute ownership. In the 
case of property legally limited to a person for life, remainder to persons unborn unas- 
certained or not, sui juris — a case in which the absolute ownership, or dominion over 
the absolute ownership does not exist — the register, the document of title, being there, 
would show and operate upon and preserve the real title. The law permits the inheritance 
to be thus dealt with, and I do not conceive that it is necessary for the accomplishment 
of aU the beneficial purposes of a registry of titles that the law should in these instances 
be interfered with. I do not see the necessity of making land at all times, and under all 
circumstances, as available for sale as stock in the public funds or as the stock or shares 
of an incorporated company. At all events, it seems to me, this is a question of general 
policy not necessarily connected with a register whether of title or of assurances. 
According to my view, a tenant for life of land (except under enabling provisions of 
Acts of Parhament which in effect give him dominion over the absolute ownership,) ought 
not, by means of the register, to be enabled to deal with the inheritance ; but the register 
would of course evidence conclusively his title, and that of his alienee, to the life estate. 
In the case of titles not vested or capable of being disposed of, as of a present devise, to 
persons unknown, unascertained, or not sui juris, or a descent or intestacy to an infant 
heir, the registry would simply show title in the deceased testator or intestate ; and no 
title could be acquired through the register until some person entitled procured himself 
to be entered on the register. As there is always some person entitled in law to the 
possession or receipt of the rents and profits, provision might be made that, in such excep- 
tional cases, such persons might be entered on the register accordiug to the real title on 
deposit of the evidence of such title ; and after such entry made, the absolute ownership 
could not be dealt with until the title of such absolute owner was produced and entered 

Ss 4 
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[Mr. Daniel, Q. C. on the register. In dealing with cases where the right to be entered on the register 

depended upon evidence of extrinsic facts, I think the registrar shonld have jurisdiction 

to receive, consider, and act upon all such evidence, whether strictly ex parte or not, but 
he should not have any contentious jurisdiction. 

17. I think any parties entitled or claiming to be entitled to any interest, legal or 
equitable, in the lands — or claiming a right ia respect of the lands, as against the registered 
owner, in the nature of a personal confidence — shoidd be at liberty to lodge a distringas 
against any alienation of the estate, upon signing the same undertaking as to costs as 
contained in the ordinary stop order in the Court of Chancery ; but I do not think 
interests that bind the land would be adequately protected by a right to the distringas 
merely — the persons entitled to such interests should, I think, be entitled to the direct 
protection of the register, if they desire to have it. 

18. I think the distringas should be left to operate according to its nature and effect; 
if an alienee choose to accept a transfer subject to the distringas, as at present advised, I 
see no reason why he should not be at liberty to do so. 

19. I do not see any advantage in such a distinction. 

20. All equitable interests, which, as the law stands, would bind the land according to 
the registered title, should be allowed to protect themselves by distringas certainly, and 
I think, also by registration. All other interests should, upon ahenation of the land by 
the registered owner, be treated as merely personal confidences. I will illustrate what I 
mean by an example. Suppose a conveyance to trustees in fee upon trust to sell and 
give discharges, and stand possessed of the monies, upon trusts specified ; the beneficiaries 
or any of them might, upon giving their undertaking as to costs, lodge a distringas, — 
wMch would have the effect, doubtless, of giving them notice of any sale. But I would 
not permit any one or more of them to register his right to the money as against the 
land ; because, as the law now stands, no portion of the beneficiaries has a right to 
prevent a disposition of the fee in accordance with the trusts, it being the right of each and 
every beneficiary to have the trust performed according to its tenor. If aU the beneficiaries, 
being sui juris, desire that there should be no sale, and the trustees still insisted on 
selling, or if a sale was threatened by the trustees contrary to the trusts, the remedy of 
the beneficiaries should in my opinion be the same after the register as now ; namely, by 
injunction in the Court of Chancery and registry of the suit as a lis pendens. 

21. I think the register need not define or describe the interest of the person putting 
on the distringas ; but should, as in the case of stock, state only the name and address 
of such person. 

22. As in the case of common stop orders ; by discharging the distringas in favour of 
the assignor and entering it in favour of the assignee. 

23. I think the person lodging the distringas should, as in obtaining a stop order in 
Chancery, show his interest, and, if applied for ex parte, verify it by affidavit. 

24. I think the mode suggested sufficient, and cannot suggest any other. 

25. Whether frequent or numerous I cannot say ; doubtless they occur. 

26 and 27. In my opinion the register should simply record, and not have the effect of 
altering the rights, either legal or equitable, in or to the land. These I would leave to be 
regulated in all respects by the lawful contracts and dealings of the parties appearing on 
the register ; and wherever the registered title showed a right, amounting to absolute 
ownership, or dominion over the absolute ownership, I would give the exercise of that 
right full operation and effect upon and by means of the register. If the beneficiaries 
have, by the registered documents of title, secured to themselves a control over the 
absolute ownership, I would secure them that control by means of the register — if they 
have not I would not make the register the means of giving it them. According to my 
view therefore, of the effect and operation of the register, the considerations suggested by 
these questions do not appear to me to arise. To explain my meaning I will resort again 
to an illustration : a conveyance to trustees upon trust for sale and to divide the monies 
among specified persons, but without power to give receipts — in effect, therefore, the 
legal estate in one person, the equitable interest in another — the deed registered ought 
not, according to my view, to enable the trustee to bind the equity by an alienation. The 
concurrence of the cestuique trust is now necessary to constitute title, and so I would 
leave it upon the register ; but if the concurrence of the persons appearing by the 
register to be entitled to the equity were procured, I would make their concurrence 
effectual against any unregistered alienee of their equities. 

28. I think a public map is the only sure foundation of a proper system of registry, 
whether of title or of assurances ; but if the objections of delay and expense in its 
preparation, or any other objections urged against it, should be deemed insuperable, I 
think the advantages of a registry, which would insure reasonable certainty in title, are 
so great, that I would not abandon registration because I could not get the map. 

29. If a map were adopted, it would, I think, be indispensable that the register should 
ascertain the accuracy of the description and identity of the land ; but if registry were 
adopted without a map, I think the description and identity might rest upon evidence 
of ownership and reputation, aided, as of course it would be in numerous instances, by 
voluntary agreements between owners. 

30. I think if a public map were adopted as the basis of the registry, the chief registrar 
should have judicial authority to ascertain and settle boundaries ; and I think for such 
purpose the owner in possession de facto might be safely taken to represent the fee de jure. 
For all other purposes of title I think the registrar's iurisdiction should be limited to non- 
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contentious cases between parties competent ; and in any case the registrar should have Mr. Daniel, Q. C. 

power, if he thought proper, to require the order of the Court of Chancery, or to refuse 

registration for reason assigned, upon which the opinion of such court might be taken. 
In cases not within the jurisdiction of the registrar, the claimant should obtain the order 
of the Court of Chancery, such order to be obtained on adducing proof of his title. 

31. To the extent of ascertaining the lands and boundaries, and the persons in pos- 
session or receipt of the rents and profits as owners de facto, I think the registration 
should be compulsory, afterwards voluntary, but with these enactments : that no un- 
registered title should prevail against the registered; and that a registered title only 
should be recognized by courts of justice as the foundation of a light. Such enactments 
would, I conceive, induce all persons to register, as the only means of rendering their 
properties perfectly safe. 

32. and 33. I think it would not be expedient that the registry should at the outset 
confer or warrant a parliamentary title. I think it will be sufficient that the provisions 
of the registry should operate upon the subsequent title only, leaving the prior title to be 
dealt with according to the contract of the parties ; and I think that in a very few years 
the right to this investigation will be excluded by contract, and the title as shown by the 
register readily accepted. 

W. T. S. Daniel, 
9, Old Buildings, 
23d October 1854. Lincoln's Inn. 



Me. Dugmore, Barrister {Conveyancer, &c.). — 237tZ October 1854. 

Sir, — I BEG to forward to you for the information of the Commissioners for inquiring 
into the subject of registration of title the following replies to the series of questions 
accompanying your letter of the 28th ultimo. 

1. Considering as I do that a retrospective investigation of the title to land upon each 
successive sale is an essential element in the laws of real property, I can only say, with 
reference to the question whether the amount of expense occasioned by the necessity for 
such investigation is greater than it ought to be, that it is only greater in so far as it 
might be reduced, (and, as I think, to a considerable extent it might be reduced,) by amend- 
ments in those laws and the practice of conveyancing. 

2. Without referring to any particular plan of registration, and assuming only for the 
purpose of answering this question, that a plan of registration could be devised involving 
a less amount of evils than those it was intended to remove, I can have no doubt that the 
disposition of land is both impeded and rendered insecure by the want of such a 
register. 

As this question points to a register either of title, or of assurances deducing the title, 
perhaps, without digressing from the subject, I may be permitted to observe, as the result 
of my experience during thirty years' extensive practice as a conveyancing counsel, that 
in my humble judgment, with every disposition to see the objections to the system of 
conveyancing removed, the scheme for a metropolitan register of assurances, as embodied 
in the bill of last session, would have proved, had it been sanctioned, a very heavy 
burden upon the country, by increasing rather than diminishing the expense and delay 
at present complained of ; while the advantages it promised in the way of additional 
security to purchasers and others, would have accrued only to a succeeding generation — 
if the system itself survived so long — and would then have been in a great measure 
counterbalanced by the amount of danger it introduced through the working of its com- 
plicated machinery, and the multiplicity of transactions, and of names resembling each 
other that would have been brought upon a single register. The transmission of docu- 
ments and information from localities remote from the register must necessarily be ac- 
companied with much risk arising from liabilities to accidents and opportunities for fraud. 
And beside these objections, which would apply with equal force to a metropolitan register 
whether of title or of assurance, it appears to me, considering the cumbrous forms employed 
in conveyancing, the burden of which must ere long force a reform in that department, 
that it would be extremely impolitic at the present moment to establish a register of assur- 
ances that would, as it were, sterotype a decaying system, and perhaps stand in the way 
of its thorough reformation, or in case of its being superseded by a better, would induce 
the inconveniences of a register begun in one era and continued in another. 

3. Assuming the register or record of title contemplated to be such as it ought to be to 
answer in a substantial manner its professed object, the existence of such a register would 
doubtless greatly facilitate the sale and transfer of land. 

4. Such facilities would be increased in all the ways here specified. 

5. I think seller and buyer would share in the saving of expense. 

6. I am not competent to answer this question. 

7. I am so fully aUve to the advantages that would result to the ends above contem- 
plated from a register of title, that I am unwilling to express an opinion unfavourable to 
the attempt at devising one until I have had an opportunity of maturely considering the 
subject in all its bearings, and with a model before me ; my present impression is that it 
is impracticable, without an entire subversion of the principles of property, except in the 
modified form which I shall presently take the liberty of suggesting. 

Tt 
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Mr. Dugmore. 8. Supposing a register established possessing all the reqiiisites I consider essential to 

its beneficial operation, in contrast with a register of assurances^ it would obviate the 

necessity for the preparation, examination, and perusal of abstracts as at present practised, 
reduce the length of instruments of transfer, and would, besides, greatly lessen the 
amount of time and expense so frequently incurred in searching for lost documents and 
obtaining access to them in the hands of third parties. 

9. Every species of ownership should for the sake of protection be put upon the 
register, with the exception of leases at rack-rent, and such charges as are registered in 
the office of the Court of Common Pleas, which office, I conceive, must still be kept on 
foot. 

10. For the purposes in view I think it would be essential to confine the scope of the 
register to the present actual and existing interests, but how this is to be done I cannot 
conjecture, and it appears to me to be one of the objects which wUl be found practically 
unattainable. 

11. 1 think it would not materially differ, unless it were put on the footing of an 
abstract or synopsis and all necessity for reference to the documents themselves were 
dispensed with. 

12. If any species of interest be excluded from the register (which, as I have stated, 
should not, in my opinion, be the case), such as are excluded must almost of necessity be 
put upon the footing of personal trusts and not affect the title of purchasers ; but I think 
a distinction might be made between trusts arising by contract, as to which it might be 
left to the parties to declare their intention that the trusts should be protected, if that were 
their intention, and those arising either by act of law or under wills, in regard to which 
latter class of trusts it would be unsafe to depend on any expression, or the absence of any 
expression, of intention on the part of testators. 

13. and 14. If any equities be excluded from the register, it must follow as a necessary 
corollary, incident to the very object of the register, that such equities should not confer 
any right as against the land. 

1 5. I thiak they might and ought to be protected, except so far as such protection is by 
contract dispensed with ; but this of course could not be without in some degree impairing 
the usefulness of the register for purposes of transfer. 

16. I think the present system of settlement might be modified in regard to the forms 
of deeds without materially interfering with the nature or quantum of interests com- 
monly created by them. Any material interference with the nature of such interests I 
think would be objectionable, but under modified forms the system might, I think, be 
continued consistently with the objects contemplated by a register of title. 

17. I do not ; there must be numberless cases in which the means of protection would 
fail of being used, through ignorance, fraud, neglect, or incapacity, and from parties being 
yet unborn for whom interests are designed. 

18. I conceive that in the case of every protected interest, whether protected by entry 
on the register or by distringas, a transfer might be permitted subject to such interest, 
and this serves in my opinion as an argument in favour of all such interests being entered 
on the register. 

19. I think no such distinction should be made. 

20. In my opinion it should be extended to all. 

21. In the first instance it might be sufficient for a person putting a distringas on the 
register to enter his name and address only, as in the case of stock. But the distinctions 
contemplated in this and the former question serve to strengthen my opinion that aU 
equitable interests should be entered and specified in the register and not left to be 
notified by distringas ; practically, many transactions would doubtless take place with 
perfect safety as matters of personal confidence, which would not aff'ect the registered 
title. 

22. It must be regarded as a registered interest, and all transactions respecting it 
registered as matters of title. 

23. No distringas should be allowed to be put on the register without some authenti- 
cation of the claim ; say, by the signatures of two solicitors, who as officers of the court 
would be answerable for improper entries. 

24. I can only suggest as I have already done that all such interests should be regis- 
tered. 

25. I consider such occurrences, though positively frequent, yet, in regard to the oppor- 
tunities for such misdealings, they are comparatively few. 

26. In my opinion, to vest so large an amount of confidence and power in trustees 
generally, especially in the case of a sole trustee, would be decidedly objectionable ; as 
already stated, in many cases interests, such as those belonging to infants, or intended 
for persons yet unborn, would fail to have the protection of a distringas afforded them. 
I think, however, the object contemplated might in a great degree be accomplished by 
giving trustees or some individual to be appointed by the court, powers of sale, &e., to 
be exercised under the authority of the court in cases where no such power is given by 
the document creating the settlement or trust.* 



• This has been in a manner accomplislied by the " Leases and Sales of Settled Estates Act," 
passed since these observations were written. 
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27. I think the security of settlements, and more particularly of interests derived 
under wills, would be unduly impaired by their ceasing to bind the land. 

28. I think not ; on the contrary, I think a public map, if coupled with a register, 
would in process of time tend to complicate the title. But it deserves consideration 
whether parties putting a title on the register should not be at liberty to put in a map 
properly authenticated, or an extract from the parish tithe map to be referred to on the 
register. 

29. I think the registrar must be bound to ascertain the accuracy of the description 
and identity of the land. 

30. I should prefer that the chief registrar should act ministerially under the control 
of the court rather than himself exercise any judicial authority. But there are many 
cases suggesting themselves to my mind involving great difficulties in the way of a 
register of title, in connexion with this question ; as, where the interest claimed arises 
out of the doubtful construction of documents, or depends upon uncertain evidence, or 
consists simply of possession adversely to the rightful title. How these are to be brought 
upon the register I cannot see. 

31. It should be so far compulsory that no title that was not registered should be 
cognizable either at law or in equity, except as a matter of personal trust. Cases of 
fraud would call for some special provision. 

32. I think the registration should at the outset confer a warranted title. But how 
this is to be obtained consistently with a due regard to existing interests, I am utterly at 
a loss to conceive. 

33. I think very little will be gained by a register relating only to the title subsequent 
to its commencement. In numberless instances, generation after generation may pass away 
in the successive enjoyment of property without any assertion of title on the register ; 
and when made some thirty, forty, or fifty years hence, it must either be clothed with 
a parliamentary or other warranted title, or else after that lapse of time a retrospective 
investigation of title would be needful. 

I have now given my answers as requested to the accompanying questions with as 
much deliberation as the time at my disposal woiild allow, but which I should have given 
with more satisfaction, if possessed of a precise idea of the form and general scheme oi 
the register of title to which the questions have reference. 

I venture, in conclusion, to suggest for the consideration of the Commissioners the brief 
outlines of a plan which has recommended itself to my mind as calculated to answer the 
objects of a register of title, and at the same time to afford a means of simplifying the 
forms of transfer. It is this : that the principle of the transfer of copyholds (admitted on 
all hands to possess great advantage over that of freeholds both in respect of expense and 
security) should be applied to all descriptions of landed property. Thus, that a register 
office should be connected with every county court, to be presided over by a registrar ; 
that, as in the case of surrenders before or under the authority of the steward of a manor, 
all transfers should be taken viva voce, either by the registrar himself, or by a deputy under 
a dedimus potestatem in each particular case — a minute of such transfer to be signed by 
the parties and the registrar or deputy, and, together with the dediTnus, if the transfer be 
taken by a deputy, to be entered on the register. It is scarcely needful for me to point out 
the great facilities and saving of expense that would be afforded by this process. And as 
it would be part of the plan that the registrar should keep a list of every dedimus issued 
which would be open to public inspection, and that purchasers and mortgagees should only 
be affected by the contents of the register and list, it is obvious that the most complete 
security would be afforded to all bond fide dealings. In the case of parties claiming by 
wiU, descent, or personal representation, they would of course be obliged to enter their 
titles at the risk of being defrauded of their rights. In what manner such claims should 
be authenticated — what descriptions of interest should be allowed to be subjects of transfer 
and registration — whether interests not so registered should be capable of protection by 
distrin^'as or otherwise — are points for consideration involving no greater difficulty than 
those connected with the general register of title of the kind contemplated in the questions 
of the Commissioners. 

I have, &c. 

W. DUGMORE. 

G. W. Sanders, Esq., Secretary, &c. 



Mr. Duffmore, 



Mr. Willcock, q.G.—23d October 12.54. 

1. I DO not, inasmuch as the title must be investigated however it may be evidenced. 

2. It is my opinion that the disposition of land is impeded and rendered insecure by 
reason of the want of a registry of the assurances and facts constituting title ; but that 
a registry of title deficient in these qualities would render the disposition of land more 
difficult, and subject the title to more suspicion than at present. 

3. I am of opinion that it would not, unless the muniments of title are registered. 

4. There can be no doubt, that if the title be asserted in a public registry, it would be 
possible to save some expense by reducing the length of deeds ; but I do not tliink that 
expense would in fact be saved. The present verbosity of deeds arises less from the 
necessities of the title than from the use of forms regarded as conventional. 

T t 2 
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Mr. Willcock .Q.C 5. My impression is, that including that of registration, the expense would in fact be 
-~— increased. I cannot see how such a registry can make the buyer more secure, unless 

assertion of title is to constitute title. 

6. It is not a subject of either proportion or average. A small estate may be held 
under a long complicated and embarrassed title, and the title to a very large one may be 
short, simple, and clear. 

7. It appears to me to be a mere delusion or worse. The true title must depend upon 
the effect of the facts and assurances. A register of title must, therefore, either contain 
the deeds and facts, or (if correct,) the effect of them. An authoritative statement of the 
latter would amount to an adjudication on the title. Is every one who may possibly 
have or acquire an adverse interest to be convened before the registrar, that the title of 
any applicant for registration may be settled ; or is his claim to be cancelled without an 
opportunity of being heard ? Is indeed every title in the kingdom to be prematurely, 
perhaps unnecessarily, tried by a registrar ; and that to make titles secure and to save 
expense ? 

8. The simplification of forms of conveyance appears to me to have little connexion with 
such a register of title, unless it is intended to be based on the destruction of all interests 
adverse to those asserted on the record ; and even that would ndl in my opinion practically 
effect any great saving. 

9. The proposition implies, that the register would be imperfect to the extent of its 
omissions ; and every title unregistered would constitute an omission. The fee is so 
often divided into particular estates, that the registry would be exceedingly imperfect, 
unless minor estates are recorded ; and I see no substantial ground for distinguishing the 
fee from any parts of it, for the purposes of registration. Indeed the most important 
object of a registration is, to guard against incumbrances and interests which are not 
attended with a change of possession. If the title to the fee is alone registered, that 
object might be entirely defeated. 

1 0. It is impossible to avoid such inquiry ; unless, which is incredible, a parliamentary 
title is to be acquired by mere allegation. 

11. I cannot perceive the difference. 

12. 13. and 14. It appears to me that if a registry of title without the assurances is 
introduced, the mischief would be consummated by pursuing the artificial distinction 
between trusts and estates. The only value of such a registry rests in the supposition 
that the purchase or charge is to be obtained from the true owner. If then, any title is 
registered, it should be the title of the cestuique trust, and not of the trustee, who ia as 
much a part of the machinery as the registry itself We should purchase the market- 
ability of estates very dearly, if they are to be made saleable by trustees in contravention 
of their trusts. Our law as to trust estates is already too artificial. Very little experi- 
ence in courts of equity is sufficient to show the fallacy of relying for relief on the 
enforcement of trusts personally against trustees who have conveyed away estates. They 
are generally in a state of destitution before they appropriate trust property to their own use. 

15 and 16. To protect such interests effectually, the instruments would in truth be 
registered, as their purport must be stated. 

17. I doubt the adequacy of the protection. But assume it adequate : — the notice of 
an indefinite claim would induce the intended purchaser or incumbrancer either at once to 
treat the title as bad, or otherwise to take perhaps much trouble, possibly several 
journeys, and most probably incur much delay to obtain the information, which, if placed 
on the registry by a note of the essential parts of the document of title, would be afforded 
on tlie first inspection. 

18 and 19. Unless such distringas, caveat, or whatever it may be called, absolutely 
prevent the transfer, the interests of the party really entitled to the property might be 
most injuriously affected, if not defeated, by a repetition of transfers. Parties having 
charges on the estate might not be equally, but they might be seriously prejudiced by such 
contrivances. 

20. See No. 12. 

21. See No. 16 and 17. 

22. I see no means, except by a registration of the change of interest, which would in 
effect be a registry of assurances. 

23. Unless any party desiring to do so is at liberty to put a distringas, fee, the regis- 
tering oificer would exercise the functions of a judge without appeal. 

24. None except actual registration. 

25. Frequent and numerous ; but I think that more frequently the mis-appropriation 
is at the instance or for the benefit of some one of the beneficiaries, generally the first 
tenant for life or his wife. 

26. I think it highly objectionable. See No. 12. 

27. I think that the present system might be much improved ; but it would be rendered 
incalculably worse by registration of the title of trustees as an absolute title, with such 
imperfect protections as those suggested. 

28. I consider a public map essential to any system of registration. 

29. If the title is to be accepted without investigation of its history, it is indispensable 
that the registrar should ascertain the accuracy of the description and identity of the 
land i and moreover, that his statement, however erroneous, should be conclusive. 
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30. 31. and 32. A scheme of registration of title -without registration of deeds, so as Mr.Willcock, Q.C. 

to give the purchaser the title recorded, necessarily involves the investing of the registrar 

or some officer vrith judicial authority to ascertain the title conclusively, and thereby the 
constitution of a tribunal calculated to occasion infinite mischief and expense — for it would 
not only act in numberless cases against those who could not be heard, being unknown, too 
distant, or even expected into existence — ^but it would compel parties to bring forward their 
claims prematurely, perhaps, unnecessarily, at great expense, and would in most nstances 
decide in private. 

33. A registry of title confined to title acquired subsequently to its commencement 
would be the shadow of a registry of assurances, and not only proportionately less valu- 
able, so far as it was correct, but highly dangerous, from involving all the mischiefs of 
inaccuracy. Unless the antecedent title is to remain the subject of investigation it would 
be, not a registry, but a manufactory of titles, and the most pernicious that was ever 
established. 

I believe that a registry, according to the simple truth of the deeds and facts consti- 
tuting title, would be most beneficial by way of security, and that it would in progress 
of time somewhat reduce the expense of investigation of title. But I think that material 
diminution of the expense of such investigations, and of the transfer of property, depends 
on different considerations. 

J. "W. WlLLCOCK. 

6, Stone Buildings, Lincoln's Inn, 
23d October 1854. 

Me. Arthur Burrows, Barrister {Conveyancer).— 2U October 1854. Mr. Burrows. 

1. I HAVE no reason to think that it is much impeded, but I do think that it is rendered 
more expensive than it ought to be. 

2. I have no reason to think that it is either impeded or rendered insecure by such a 
want, i.e., speaking generally. 

3. I think it would to a certain extent. 

4. I think the increased facility would be obtained by the knowledge that investigation 
could be avoided, and thus cheapness and security obtained. 

5. There would be considerable expense to intended sellers in original registry, but 
not when registry once established ; to buyers there should always be diminished 
expense. 

6. I cannot give a correct answer of my own knowledge, but I believe that such 
investigation often causes a large proportion of the expense. 

7. I do. 

8. Yes, by making the right to hold and transfer, and the actual transfer itself, only 
on the registry. 

9. I think nothing but the absolute ownership should be admitted on the public 
registry, although interests and claims recognised by existing law should be privately 
registered to be effectual — meaning by private, open to the ofiicials only. It might, 
however, be advisable and possible to admit interests sensible to view, as ways, &c., 
and also ordinary leases, on the public registry. 

10. See last answer ; but I think no title should be registered without a certain defined 
retrospective inquiry by competent officials, the exact extent of which I am not prepared 
at present to indicate. 

11. No particular difference strikes me. 

12. Yes, but trusts capable of a modified hold on the land itself by private registration. 
See No. 9. 

13. Yes, decidedly. See No. 14. 

14. Yes. See No. 13. 

15. I think it should be tried, (see Nos. 9 and 12), so as to prevent the registered owner 
from transferring to the prejudice of the protected interest, after fair notice to the parties 
interested, and inquiry hj proper officials. 

16. On the preceding principle, I do not see how limitations and trusts can become 
part of the public title, or at all part of the title, save as above specified. 

1 7. I think they could be better protected than similar interests in personalty are now. 
Of course they would lose something of security by ceasing to be part of the land itself ; 
if that security is taken away, then I think they would be " adequately " protected, i. e., 
in proportion to their subsisting importance. 

18. Upon the above principle I think the stop must be effectual until properly removed, 
(see No. 15) ; any way there must be no transfer on the public registry subject to anything, 
save as in No. 9 ; it might be easy, however, to continue any one or more of the interests 
privately registered, so as practically to make the transfer subject thereto. 

19. Subject to the last answer, I think a distinction might possibly be made, but I am 
hardly prepared to define it. 

20. See the last answer. 

21. I think it should define the interest according to certain rules. 

22. By re-entry on the private registry. 

23. The authority of a competent official on reasonable evidence, 

24. Nothing else occurs to me. 
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25. I certainly do ; but nevertheless the number must be very small in comparison to 
the immense number of trusts. 

26. See No. 17. I think such vesting the only effectual system of registration, and 
only " objectionable " so far as it diminishes existing securities. 

27. See last answer, and No. 17. I read "unduly" as I do "adequately" and 
" objectionable " in the above answers. See general observations at the end. 

28. I am in hopes not. At the same time I do not see how the system pointed at could 
be effectually carried out without maps ; but I am in hopes that maps on a certain scale, 
by sworn surveyors, ofiB.cial or otherwise, originally put on the register, with future maps 
from time to time made with reference to such originals, and with reference to the 
existing state of the property by like surveyors, after due notice to parties interested 
and surrounding proprietors, and with provisions for payment of costs of so ascertaining 
boundaries, &c., might answer the purpose. A public, i. e., general, map, I consider 
would do no more than this. 

29. I think so, to the extent of the last answer, and as the tribunal to which the 
evidence there pointed at should be referred. 

30. I think the chief registrar should be a high officer of the Court of Chancery, with 
original jurisdiction subject to appeal, like a bankruptcy commissioner ; and that such regis- 
trar should have considerable legislative powers to determine minor diflBculties, if indeed the 
Act by which he was constituted did not itself remove many of the usual difficulties by 
a few well considered clauses. 

31. Certainly voluntary at first, because I see nothing to prevent the old and new 
systems existing together, and it should be seen whether the new is likely to be beneficial ; 
as to whether it should then or at any time be made compulsory, see my general obser- 
vations at the end. 

32. I think the public registered title should be unquestionable ; as to the rest, see 
Nos. 9, 15, &c. 

33. An unquestionable title for a limited time is better than not having one at at aU ; 
but as I think there ought to be an investigation previous to putting any title on the 
registry, I think such investigation should be once for all. 

Generally. — -I beg that the above answers may be considered subject to my opinion, 
that so great a change of the laws, as an effectual registration of title would require, is 
not needed ; but supposing that opinion to be considered erroneous, then I think the 
registration should be as complete and effectual as possible, or matters will be made worse 
than before ; and in this view I have answered the questions put. I also have not 
alluded to any possible amalgamation of law and equity, which might materially affect 
the scheme proposed. 

Arthur Burrows. 

9, Old Buildings, Lincoln's Inn. 
23d October 1854. 



Mr. J. Warner. ^^- JoHN WARNER, Barrister {Conveyancer). — Mth October 1851!. 

"~~~ With respect to such of the questions submitted by the Commissioners as apply, not to 

the result of actual experience^ but to a proposed remedy for certain assumed defects, and 
which partake of a speculative character, I answer them with diffidence ; because the 
subject on which they have a special bearing is one to which I have not been able to 
devote much attention. It is very possible, indeed, that any difficulties wlr'ch I may find 
in this subject of registration of titles, in my cursory consideration of it, may have been 
anticipated and disposed of even, in published treatises which I have not had the advan- 
tage of perusing, and to which at present I have no time to refer. But although there 
are some of the questions which I hesitate to deal vidth for the reason I have stated, I 
think it better, on the whole, to give such answers as I can to all of them seriatim. 

1. My own experience does not lead me to believe that the sale and transfer of land is 
im2)eded by the necessity for investigating the title on every sale. From various circum- 
stances, independent, as it appears to me, of what may be called conveyancing incidents, 
an investment in land is regarded as of a more permanent character than those invest- 
ments which do not alter the legal or commercial quality and incidents of that wliich is 
invested. And land, however the facility of transferring it might be increased, could 
never be dealt with for purely commercial purposes, like money in the funds for instance. 
The value of all public stock is fixed at any given moment by the market price of the 
day ; and to this is owing the superior facility of transfer which is essential to capitalists 
who trade with their money, and which, in the case of land, the necessity at aU events 
for a preliminary survey or inquiry to ascertain the value, would alone be sufficient to 
prevent. I have not in fact found, so far as I have had opportunities of observation on 
the subject, that either a party wishing to sell or one wishing to buy land, is deterred 
from doing so by such a consideration as that suggested in the question. I should say 
that whenever land is offered for sale there are always plenty of buyers (except, of course, 
in certaii? states of the money market, when investments of any description can scarcely be 
tempted by any facilities). If the purchaser thinks about the title at all — which, judging 
fromt he httle effect conditions specially applicable to the title have in checking a sale, 
must be very rarely the case — the consideration that the title will be examined, whether 
satisfactory to him or not, comes perhaps as an afterthought, being preceded by the 



APPENDIX, Part e. 321 

• 

intention of buying. And as to the owners of land, they decline to sell as long as they jjfr. J- Wgirner^ 

can hold, from more weighty considerations, I believe, than the prospect of having to -- — 

deliver an abstract of their title. Many a landowner mortgages three or four times over 

rather than resort to a sale, although in mortgaging he has to bear the whole expense 

himself, and in the case of a sale the principal expense would be thrown on the other 

party ; and this must arise from a desire to retain the land. It might be said that under 

a new system there would probably be more sellers of land in the market. But I have 

already stated my reason for supposing that the purchase of land could not be resorted to 

as a mere commercial investment. And investments for the purpose of a temporary 

income appear to me to be out of the question ; because it is of course assumed, with 

respect to land, that greater facility of transfer would tend to increase the value ; and it 

is notorious that, with all its present drawbacks, land pays a lower interest than any other 

species of investment. 

As regards the question of expense, the answer is palpable. If any course which would 
be as satisfactory and less costly could be substituted for that investigation of title 
the necessity for which is assumed now to exist, such necessity renders the sale and 
transfer of land more expensive than it ought to be ; but not if the necessity must con- 
tinue to exist, because a sufficient substitute for the investigation of title cannot be 
provided. The question is therefore substantially one of a substitute for the present 
practice. I presume that a registration of title is poiuted at ; but this is made more 
expressly the subject of some of the other questions. 

2. I should say that the disposition of land is not impeded by the want of a registry, 
either of title or of assurances. My reasons for this opinion may be gathered from the 
answer I have given to the first question. In addition, it may be observed, with respect 
to a registration of assurances, that if the disposition of land were in fact impeded by 
the want of such a registration, some symptoms of this might be expected to appear, by 
contrasting in this particular the register counties of Middlesex and York with other 
comities. But so far as my own experience goes in every case of an investment in land, 
the locality is selected without reference to any advantage which a register county might 
be supposed to have over another. There are, it is true, serious imperfections in the 
existing law and system of registration ; but of these, though professional men are 
femiliar with them, other i^ersons can scarcely know anything. The public, generally, 
cannot be supposed to be aware of the doctrine of constructive notice, or of the defects in 
the machinery of registration ; all they know is, that there is a registry for lands in 
Middlesex and Yorkshire. 

The instances in which additional security would be practically attained by a registry 
of titles or assurances, are, in my opinion, very few ; no doubt there are some. StiU it 
is desirable to make every case secure as far as may be ; but if this were the only 
question, I should doubt the expediency of establishing a new system, involving radical 
changes, and to be of universal apphcation, in order to provide for isolated cases of rare 
occurrence. 

8. For reasons I have already stated, I do not think that the safe of land would be 
facilitated by the mere establishing of a pubhc register or record of the title. The transfer 
perhaps might be more readily made, but not to a material extent, in my opinion, imless 
the establishment of the register were accompanied by considerable alterations in the 
existing law of real property. 

4. The increased facility of transfer which I should anticipate from a registry of title 
(assuming it to be practicable) would be obtained by simplifying the transfer itself, and 
also by reducing the investigation of the past title to a few well defined points. Some 
investigation of the prior title must always be necessary, if it were only an inspection of 
the registry (whether by the purchaser l^imself, or by the registrar or his clerks) — unless 
indeed each successive entry were to be Conclusive of itself as to the prior title ; but to 
this there are such grave objections, in my view of the subject, that any advantage to 
arise from mere facUity of transfer cannot be weighed against them. I allude more par- 
ticularly to the vast judicial power which by such a system would be substantially vested 
in the registrar and his assistants, and to which I shall have to refer in my answers to 
some of the subsequent questions. 

5. I think that in any saving of expense the seller as well as the buyer would 
participate. 

6. This is a question which the nature of my practice does not enable me to answer. 

7. I avail myself of this question to express my misgiving whether I have a clear con- 
ception of what is meant by " registry of title "; and I the less hesitate to do so, because 
the questions themselves seem to show that something more precise is wanting by way of 
definition. Assuming a registrar to be appointed, what is intended to be presented to him 
for registration ? Is it a title evidenced by documents or other proof j or a mere unsup- 
ported claim ? I presume not the latter, because instead of promoting economy and 
security, it would manifestly tend to disturb all titles, if every bare assertion of title were 
allowed to be entered on the registry. Evidence therefore must be adduced, documentary 
or otherwise, by the party seeking to register ; and this necessarily implies a discretion in 
the registrar to accept or reject that evidence, which would in some cases be of such a 
nature as to raise very nice and difficult questions of law. On these, as well as on ques- 
tions of fact, the decision of the registrar must be final ; because the register would lose 
its value if 'any entry in it might be made the subject of appeal. Thus the registrar 
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Mr. J, Warner, -would be invested with the highest functions of a supreme court of judicature. This 
■~~" authority would be superior to that of any judge in Westminster Hall, and that without 

the materials for arriving at a correct conclusion which are afforded in the ordinary courts, 
for he would have to decide ex parte and without an open discussion. Tins would be a 
power, the existence of which, especially in one holding the position of a mere registrar, is 
not only much to be deprecated, but would even be unconstitutional ; and it is this con- 
sideration which has chiefly produced in my mind a doubt as to the expediency at least 
of a registry of title. There may be no absolute impracticability, if the object to be 
attained were deemed of higher importance than any evils which might accompany the 
system. Perhaps, however, the particular objection to which I have adverted might be 
in some measure obviated by making it optional with the registrar, or even compulsory 
upon him to take the opinion of one of the courts on a doubtful point. The difficulty in 
this case would be in determining what points were really doubtful ; and something 
would always have to be left to the discretion of the registrar. 

Another question would be as to a practicable form of entry in the registry, considering 
the great variety and complexity of interests which may exist in real property. Assuming 
that every kind of interest, even in the legal estate alone, and without reference to equities, 
were to be the subject of registration, that is, if the particular nature of the interest had to 
be specified — even the simplest form of entry which I can conceive would approach very 
nearly to the registration of an assurance. Perhaps, in order to form a registry of title which 
should differ materially from a registry of assurances, it might be necessary to confine the 
entry to one form only, the interest transferred not being defined, in which case the only 
subject of registration in chief would be the absolute interest or fee simple. But this 
would be in efiect to destroy all other legal interests, as such, and would be so harsh and 
violent an alteration, not merely of what relates to the transfer of land (the only subject, 
I apprehend, which the simple question of registration can legitimately deal with), but of 
the whole system of real property — that to justify it a different ground ought to be taken. 
It should be first shown that, with reference to other if not higher considerations than 
those involved in the object of a registrj', it is inexpedient, as regards the legal right, to 
permit the existence of a life estate, or an entail, or an estate in remainder, or a term of 
years, or any other interest than the absolute fee simple. Otherwise I do not suppose 
that any one would suggest the annihilation of all estates but one, merely to save some 
expense and trouble in a transfer. This would be to " make a solitude and call it peace." 

8. This question, as well as others relating more particularly to the machinery of a 
registry, I liave difficulty in answering, as the slight consideration which I have been able 
to give to the subject very little qualifies me for entering into its details. If adequate 
powers, involving a large amount of discretion and judicial authority, were to be vested in 
the registrar, I can conceive such a register of title as would be very instrumental in 
simplifying both the title to land and the forms of conveyance. It might simplify the 
former, by substituting, in many cases at least, for the examination of a number of docu- 
ment, a new inquiry as to a series of facts lying within a small compass and easily 
ascertainable ; and it might simplify conveyances by rendering recitals and technical forms 
(what are called in treatises on real property the different parts of a deed) unnecessaiy. 
This latter object might of course be effected without a registry. With respect to the 
usual covenants for title there may be an uncertainty. Some practitioners might still 
consider them necessary in order to guard against oversight in searching the registry 
(unless the registrar were empowered to guarantee the title on each successive transfer). 
It would perhaps be expedient to establish an implied warranty on the part of every 
person transferring land for a valuable consideration, to a certain extent, which might be 
defined by legislative enactment. 

9. I decidedly think that all forms of legal ownership or property (as distinguished 
from equitable interests) should be registered in chief 

10. I am not sure that I quite understand what is meant by the present actual and 
existing title. Taken in one sense, such a title might in certain cases require a retro- 
spective inquiry of some extent. But perhaps a title from the last entry on the registry 
is meant, for I cannot conceive anything else by means of which an inquiry into former 
dealings could be avoided. But that would be in effect to constitute the registrar sole 
arbiter of every title in England, and to such an extensive jurisdiction in such a quarter 
I have already stated my objection. 

1 1 . Perhaps not, especially if the establishment of the registrar were accompanied (as 
I assume it would be,) by an alteration in the character of the assurances themselves. In 
even the simplest case of a transfer, inter vivos, an entry of the date, the names and 
descriptions of the parties, a description of the property, and a specification of the interest 
transferred would be necessary, and the instrument of transfer itself need contain little 
more. With respect to those assurances where the interest passed is qualified by some 
condition or otherwise, (as mortgages for instance,) the qualification would perhaps be 
conveniently contained in a separate instrument in the nature of a defeasance, some 
provision being made with reference to stamps, so as to prevent any increase in the 
amount of duty now payable on the single instrument. In the ease of some wills, when 
the construction is doubtful, or when a disposition in one part is modified by something 
in another part or by a codicil, it is difficult to see how a registration of the instrument 
itself or of some portion of it could be avoided, unless the registrar were vested with the 
power of determining the construction and efi"ect of the ■ftdll. 
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12. If all legal interests were admitted to the register, (as I conceive they ought to Mr, J. Warner, 
be,) such a provision as here suggested would of course be unnecessary. -___ 

13. As one of the principal objects of the system vs^ould be to protect parties dealing 
with the registered owner, such a provision as that suggested would not, I think, be 
necessary or desirable beyond that object. So long as the party to whose estate the 
trust or equity was originally annexed, or those claiming under him as volunteers, re- 
tained the registered ownership, I cannot conceive any adequate motive for debarring the 
beneficiary from all right as against the land, of which substantially he must be con- 
sidered the owner, and to that extent the provision in question would, in my view of it, 
be a gratuitous piece of injustice. The case would be different as regards transferees for 
valuable consideration ; it would perha])s be a necessary part of the system that as to 
them the registry should be conclusive. 

14. I have stated my opinion on this subject in my answer to the preceding question. 

15. I think that trusts and equities might be so protected consistently (in part at 
least,) with the other objects above mentioned, by some entry on the registry ; because 
those objects might be considered as in some measure attained, even if the full benefit of 
the registry were experienced only in the ordinary cases where the land is brought into 
the market by the absolute owner. 

16. This is a question which I am not prepared to answer, it presumes a study of the 
subject wliich I have not been able to devote to it. But I very much doubt whether the 
existing system of settlements can be altogether reconciled with the principle of a simple 
register of title, (that is, as I understand it, a register which should contain an entry of 
nothing but the transfer, without defining any interest,) and venture to express an 
opinion that if the two are irreconcilable, the system of settlements, looking at the im- 
portant considerations on which it is founded, ought not to give way to any principle of 
a mere registry. But even in the case of a settlement, perhaps the object might be par- 
tially attained by some mode of making such legal estate or interest created by the 
settlement the subject of a distinct entry. 

17. I have already expressed an opinion that all legal interests ought to be the subject 
of registry in chief With respect to trusts and equities, it does not appear to me that they 
would be adequately protected by merely allowing the parties interested under them, or 
others, to take any such proceedings in the registry office as suggested. There are trusts 
created in favour of infants, of unborn parties, of persons abroad, v/hich could not, of 
course, be protected by the parties themselves ; and, according to my experience, it 
would show very little knowledge of human nature to suggest that others, having no 
interest themselves in the matter, would always be found ready to take the requisite 
steps for protecting such trusts. Perhaps the objection would not apply so strongly to a 
settlement inter vivos, because it might fairly be contended that the authors of the 
settlement should themselves have a discretion as to entering the trusts on the registry 
or not ; though even this would only hold good during the lives of the settlors. But 
in the case of a will, a trust is sometimes created without the appointment of a trustee, 
or by expressions which do not clearly define the trust or the objects of it, or which raise 
the trust by implication merelj' ; or the trustee named refuses to act, or has an adverse 
interest. In all these cases, if the beneficiary is not himself competent to act (and 
indeed even if competent, he might not be aware of the existence of the trust,) it is 
manifest that no mere permission to make an entry in the registry would be an adequate 
protection of the trust. Such an entry ought, I think, to be obligatory, at all events in 
the case of a will ; and for that purpose whenever a party clains as devisee, the wiU. 
should be' produced to the registrar. This might interfere in some particular cases with 
the objects of the registry ; but I confess that I cannot see why those objects should be 
made paramount to every other earthly consideration. Some saving of trouble and 
expense, and even the utmost perfection of mechanism in a registry, would be far too 
dearly bought at the sacrifice of right and justice. 

18. I do not see why the notice of a trust should have the efi'ect of altogether prevent- 
ing a transfer, if the notice were to be carried on in each successive entry. 

19. It will follow from my answer to the preceding question, that I do not consider 
any such distinction as here suggested to be necessary. 

20. I certainly think that all equitable interests should be allowed at least to be so pro- 
tected. But on this subject see my answer to the I7th question. 

21. It might be a convenient mode of dealing with such an interest to enter the name 
and address merely of the party putting on the distringas or other form of notice, in the 
title register, with a reference to a distinct register in which the nature of the equity 
mioht be specified. In this latter register, which would be in the nature of a register 
of trusts, it would not be necessary to repeat the description of the land, or to state any- 
thing more than the nature of the trust and the parties entitled under it. 

22. If the course suggested in the last answer were adopted, the benefit might be 
secured to persons acquiring the interest, by sale or otherwise, by an entry in the register 
of trusts. The legal title could thus be kept distinct from that relating to the equities. 

23. This is a question on which I feel great difiicultj^, as in many cases the instrument 
creating the equity could not be produced by the party claiming to make the entry. Of 
course whenever the instrument itself is accessible it should be produced to the registrar. 
In other cases I suppose that the registrar would have to be guided by the ordinary rules 
of secondary evidence, unless, indeed, he were to be invested with the arbitrary power of 
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Mr. J. War7ier. compelling the production of an instrument on the application of any party claimiii^ to 
be interested under it. 

24. I have already stated the mode of effecting this object which suggests itself to me. 

25. A misappropriation of stock may be made either with a fraudulent intent (amount- 
ing in fact, though not in law, to embezzlement) or not. I have no reason to suppose 
that the former kind of misappropriation is frequent ; but I have a different impression 
as to the other. Many a trustee, I believe, who would shrink from what he himself 
would consider a wrongful breach of trust is led by the solicitation of a beneficiary 
having a partial interest to lend himself to an undue application of the trust fund, either 
by advancing it to the beneficiary himself, or by changing the authorized and secure 
investment for one of a hazardous nature in order to produce a greater income, either 
case often involving a loss, total or partial, of the trust fund. Some trustees, especiallj' 
in the trading community, by whom generally an investment in the funds is considered a 
very bad one, do not seem to appreciate the advantage which one kind of investment 
may have over another in point of safety ; but, on the contrary, sympathize with their 
beneficiary who is in receipt of the income, and who thinks it very hard that the fund 
should be made to produce only three per cent. I have known not a few cases of this 
kind in my own experience. 

26. Having regard to the cases adverted to in my answer to the last question, I should 
think it objectionable as part of a system of registration of title, to vest the registered 
ownership, equitable as well as legal, of settled land, in trustees. This opinion is not 
affected by a consideration of those cases where settlements now contain powers of 
sale ; because the circumstances with which a sale of land is now attended form a certain 
practical protection which would be altogether abolished, if by means of what is called a 
simple register of title, land were placed on the same footing, with reference to facility of 
transfer, as stock in the public funds. 

27. It appears to me that the security of settlements and trusts would be unduly 
impaired by their ceasing to bind the land and follow the title as at present. 

28. It would be necessary, in my opinion, for ensuring the objects specified, to couple 
the registry with a public map. Frequently descriptions of the same land vary so much 
in the different title deeds that extensive evidence is required to connect them ; but the 
title deeds themselves provide a guarantee against the same property being dealt with \>j 
different parties. Of course this guarantee would be lost under such a system of regis- 
tered ownership as that suggested ; and without a map there might be several registered 
owners at one time of the same land. 

29. I think that this would be indispensable, for the reason stated in the answer to 
*.he last question. 

SO. This is a subject which I have adverted to in my answers to some of the previous 
questions. I cannot well conceive how the registry could be made to answer the purpose 
designed without investing the registrar with judicial authority in respect of the title 
to the land itself, though of course as regarded the purchase money, when that could be 
followed, the question of title might be left to the ordinary tribunals. Unless there were 
a competent authoritj' to decide upon the validity of the claim to register, that which 
would be registered would be merely an assertion of title. Under such a system the heir 
at law and the devisee might both register, and in other cases registration by adverse 
claimants might give rise to great confusion. Again, a tenant for life might register as 
absolute owner. This, I think, would probably be not an uncommon case. It is well 
known that in the humbler class of landowners, (and these, owing partly to the esta- 
blishment of land societies, are becoming very numerous,) the distinction between quanti- 
ties of estate is not much regarded, if indeed it be understood, and a member of this class 
in actual possession, although having only a partial interest, might be apt to consider him- 
self as absolute owner, and might register his title accordingly, without anj- definite 
intention of committing a fraud. At the same time I should submit that this judicial 
authority of the registrar ought to be of as limited extent as possible. In all cases of 
doubt it might be made incumbent upon him to reject the claim to register until the 
question of title had been decided by one of the superior coui'ts. There must necessarily, 
as I have already observed, still remain in him a judicial discretion as to the amount of 
difiiculty which would be necessary in each instance to constitute a doubtfid case. 

-^l._ As such a register would be an experiment (to my apprehension a very formidable 
one) it would, I think, be advisable to make the registration voluntary in the first 
instance ; and to make it compnlsory at some future time in case the experiment were 
found to answer. This coiu-se, moreover, would perhaps have the advantage of preventing 
too great a pressure of details in the infancy of the system, and of initiating the public 
in it by degrees. 

32. I do not know how claimants and the nature of their rights could be ascertained 
otherwise than by a regular investigation of the title such as now takes place on a sale. 
No investigation would of course be satisfixctory as the foundation of a warranted 
or parhamentary title, unless it were a judicial one. But in the first place, I doubt even 
the practicability of such an investigation, either by any existing court or by one to be 
estabhshed for the purpose— involving, as it must do, a minute examination of all the 
documents of every existing title, independently of extrinsic evidence as to identity, matters 
of pedigree, and other facts. I do not either see how an investigation of this nature, 
ex parte as it must be to a great extent, could be made compatible with the functions of 
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courts of judicature, which are constituted to deal with questions specially raised and Mr. J. Warner. 

argued between litigant parties. One obvious objection to such a course, regarded as 

judicial, is that the inquiry on which the decision in each case would have to depend 
could not possibly be conducted in public. And in tlie next place, it would no doubt be 
considered highly objectionable that every landowner in the kingdom should be impera- 
tively called upon to pi-oduce his title for such an investigation. 

33. It follows that in my opinion the provisions of the registiy should relate only to 
the title subsequent to the commencement of the registry, leaving the antecedent title to 
be the subject of investigation as at present. 

John Warnee, 

Inner Temple, 24th October 1854. 

Me. BEAy (Solicitw). — 2Uh October. Mr. Bray. 

1 . I CONSIDEE that the sale of land is impeded by the necessity for the retrospective 
investigation of the title. 

2. I think that the disposition of land is frequently impeded or delayed for the want of 
a registration of the assurances deducing the title. 

3 and 4. If by a public registry of title is meant a registry in which every one having 
or claiming an interest in land must, on peril of losing it, enter into such particulars as 
the Registrar may require, such a registry would, in my opinion, render titles more 
secure, and would in some measure hereafter diminish the expense of the transfer ; but I 
do not think that it would be so effectual for either purpose as a complete registration of 
the assurances and evidences of title. 

6. I cannot answer this question without Icnowing more precisely what is included in 
the expense of a purchase. Supposing the average length of an abstract of title in great 
and small transactions to be thirty sheets, the expense of investigation would be between 
15^., and 20?., and the conveyance as much more, without the stamps. 

If required, I could state the expense of strictly investigating numerous titles on the 
loan of large sums of money. It would be less than the average expense on purchase. 

7. Not a perfect registry. 

8. In connexion with other alterations in the law it might. 

9. 13. I think that the register should contain a notice of every interest or claim which 
the Court of Chancery would protect, and that no protection which is now afforded 
against fraud should be withdrawn. There can be no doubt that the Courts of Equity, by 
opening the door to every claimant, have rendered titles less simple and secure ; but it 
will always be necessary, for the welfare of society, if not for the improvement of trade in 
land, that fraud should be discouraged by the greatest possible certainty that it will not 
answer. 

A plurality of judges in each Court would give greater firmness and uniformity to their 
decisions, so that there might not be so many doubtful points in the title to land ; but I 
do not think that their jurisdiction can be safely interfered with in the way suggested ; 
that is, by restricting their power over the land itself in some cases. 

10. A retrospective inquiry could only be entirely avoided by conferring what is 
called a parliamentary title. 

11. A register disclosing the history of the title would not be so perfect as a registration 
of the assurances. It would show the difficulties of the title without furnishing the 
means of removing them. 

25. I believe tliat the misappropriation of stock by trustees is of frequent occurrence, 
but not so often involving loss, because the stock always can be, and probably is, in most 
cases replaced 

26. It is, in my opinion, objectionable. 

27. It appears to me that it would. 

28. I think so. 

29. Not indispensable, but expedient. 

30. I think that it would not be necessary. 

31. Not more compulsory than the conveyance. 

32 and 33. I think not. There was little danger in giving a parliamentary title to 
purchasers in the Incumbered Estates Court, because the titles had been established by 
mortgages and other incumbrances ; but it would not be safe or desirable to give an 
unimpeachable title to any one who could satisfy the Registrar of the accuracy of the 
pedigree or the validity of the wiU or deed under which he was possessed. The strictest 
investigation would not prevent the occasional exclusion of the right heir or owner ; while 
the numerous landowners, whose title, although sufficient for sale or mortgage under con- 
ditions, will not bear a strict investigation, would be in a worse condition than they were 
before. 

No question is put expressly with reference to the saving of time ; but I beg to add to 
my answers, that the chief advantage to be derived by the public from registration 
wordd be the greater certainty that the purchaser will pay and the vendor receive his 
money at the appointed time. 

I beheve also that a complete registration of assurances would tend to render convey- 
ances more short and simple. 

24th October 1854. Reginald Bbat. 
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Mr. J. H. Christie. Me. J. H. Cheistie, Barrister (Convei/ancer).—24<th October 1854. 

1. The retrospective investigation of title on eacli successive transfer occasions delay 
and expense in the sale and transfer of lands ; if a safe and practicable scheme be devised 
for dispensing with such investigation, the delay and expense might be avoided by the 
adoption of the scheme. While the necessity which the question assumes exists, I am not 
aware that the delay or the expense is greater than it ought to be. 

It will be perceived that the question (from its form) admits only of an hypothetical 
answer. 

2. The practical insecurity in England from want of registration is not, I think, great, 
but there is no doubt a theoretical imperfection in any system of law (including the 
holding of property by documentary title) where there is no register of the assurances. 
A register may be imagined which would facilitate the transfer of property, and render 
the ownership more secure, but I know of no register which answers those ends ; and the 
difficulty of framing a satisfactory scheme may be inferi'ed from the failure of the able 
men who have tried the task to produce a scheme the utility of which has been generally 
recognized. 

3. As a register of title, contradistinguished from a register of assurances, is something 
which is new to the law of England, it would have been well if the Commissioners had 
given some explanation of the meaning they attached to the terms " register of title." If 
in such a register the res gestai in relation to the property are recorded, it seems to me 
that such record would most naturally refer to the assurances. In the meantime I am 
unable to form any idea whether a register or record, the principles and plan of which I 
am unacquainted with, would or would not afford the facilities the question refers to. 

4. This last answer will show that I am not in a position to give any answer to this 
question. 

5. Assuming a scheme of registration which renders a retrospective investigation of 
title unnecessary, expense would be saved both to seller and buyer, but the main sources 
of expense would of course be left untouched, namely, the auctioneer's charges, forming, I 
apprehend, more than two thirds of a vendor's expenses, and the stamp duties, forming 
probably, on an average, a like proportion of the purchaser's expenses. 

6. Some notion might be formed on this subject by an examination of a sufficient 
number of solicitors' bills of costs : without some such preparation any answer would be 
made in a great measure at random. 

In a case mentioned by Lord St. Leonards in the House of Lords, a solicitor's bill (in- 
cluding every legal expense except the ad valorem stamiis,) for investing 1,OGO,OOOZ. in, 
I think, eighteen purchasers of various amounts, was something less than 3,000Z. I 
should, at a venture, say that at least 2,000?. of this amount arose from the matters to 
which this question refers. 

7. In my opinion a register ought to be a register of the assurances. Without denying 
the practicability of forming the other kind of register, I cannot, without more exact 
notions than I possess on the subject, say anything as to the expediency of adopting it. 

8. I must see the proposed plan of registry before I can give any answer. 

9. In my opinion a register will depart from principle, and fail in what ought to be its 
primary object if any form of ownership or property be excluded. Equitable and rever- 
sionary interests are precisely those which stand most in need of a register. 

10. If I understand the question rightly " the present actually existing title"' means 
the present actual existing ownerships or interests. If, indeed, by legislative authority 
an entry of this kind were made binding on all men, there would be neither occasion 
nor pretence for looking to anything anterior to the entry in the register. But I 
think that such a piece of legislation would be the boldest of which we have heard. I 
ventui'e to doubt if the difficulty of framing such an entry as is here supposed is felt as 
strongly as it ought to be, considering the state of the titles of a large portion of the lands 
in England. 

The ownership of an estate may in one sense be considered as a unity, but it is a. very 
complex unity. According to my own experience there are many estates, a complete and 
exact statement of the different interests in which (including of course the liabilities of 
parts to charges which affect the parts only, or primarily affect parts and may or may not 
affect other parts, or the whole in subordination to other charges, and all other endless 
specialties which such a statement must include,) would not be framed by a person of 
experience and ability without the labour of many weeks, and after all, the existence of 
some error or imperfection in the statement would be far more probable than its exactness 
and sufficiency. 

11. A register of assurances at length, discloses the whole title so far as it is docu- 
mentary ; a register of assurances by memorial indicates the existence of the assurances 
which persons investigating the title are to peruse. In either case the mind arrives at 
its own conclusions as to the eff'ect of the assurances ; in a register, where the assurances 
are not given or referred to, the conclusions of fact and law only would be stated. This 
would differ from a register of assurances and, in my opinion, differ in all respects for the 
worse. 

12. I cannot venture to say what would be necessary or desirable in this, which seems 
to me, possibly from my imperfect apprehension of the views of the Commissioners, to be 
altogether undesirable, 



APPENDIX, PART E. 327 

1.^ Generally the interests excluded from the register, or to the knowledge of the Mr. J. H. Christie. 

existence of which the register does not lead, ought not to affect a title derived through . 

a registered owner. But the generality of this position would require some qualification ; 
for example, — if an estate were purchased by a trustee with trust money, and the fraud- 
ulent trustee sold to a party who had full notice of the fraud — a court of equity could 
hardly be shut out from decreeing a conveyance by such last-mentioned purchaser to the 
cesticique trust of the money. 

14. I think it vany he desivahle, as far as 2Jracticc(,ble consistently with principles, to 
relieve the title, by making the claim personal only against the wrong doing trustee. 

15. This would for the time be a registration of the trusts and equities. I think they 
ought all to be at all times registered. 

16. If it be proposed to enter on the register a statement of the actual existing and 
potential interest in the land, without reference to assurances, the present system of 
settlements, as well as other parts of our system, and the habits of dealing witli land, 
would make the framing of the proper entries a laborious task, and occasion great liability 
to error. The idea of a registered vendor which has been frequently suggested, is by no 
means inconsistent with the present system of settlement, though a register confined to 
the single object of exhibiting a trustee of a power of sale would be a very imperfect 
institution. 

17. 18. 19. 20. 21. 22. 23. and 24. All these questions suppose the adoption of a system 
which I venture to think ought not to be adopted, and as to the specialities of which I 
cannot usefully make any suggestion. 

25. I am inclined to think mis-appropriations by trustees, particularly if they have 
some partial beneficial interest, are common. I refer to cases of trustees treating the 
trust funds as their own. The case of mis-dealings by trustees, without any view to their 
own benefit, is not infrequent, particularly by investment, at the instigation of the 
tenants for life and for their profit, and by loans of the trust funds upon improper and 
inadequate securities ; stiU as cases of breach of trust usually become the subject of 
professional advice, it is possible that I or any other lawyer may be led to form an 
exaggerated notion of the frequency of such cases. 

26. My impression is, that the risk of a registered vendor trustee of land making a sale 
witli a view to misapplying the purchase money would be comparatively small. 

The sale of land must always be a very different aff'air to the sale of stocks, or calling in 
money. The purchasers of land, even by private contract, would under any system of law 
have the land looked at and valued, and communicate with the tenants ; in fact, the sale 
would always be more or less notorious before its completion. I do not mean that, if such 
a system were established, the cestuique trust ought not to be provided with some means, 
such as distringas, to stop the trustee from completing any intended or suspected malver- 
sation — but to express my opinion that a sale of the land with a view to a mis-appro- 
priation of the money would be rare. 

27. I am not disposed to think that such a system as is indicated by this and the 
preceding question would necessarily introduce any material element of insecurity. I 
think the powers given over the land ought not to be exercisable by a single trustee. 

28. I am not prepared to say that the accuracy and security referred to in the question, 
can be attained only by means of a public map, nor, till it be explained in what way the 
map is to be used, how far it would conduce to these objects. But independently of 
registration, the Tithe and Enclosure maps of England and Wales and the Ordnance maps 
in Ireland are highly useful for conveyancing purposes. 

29. If no reference be made to assurances, it is obviously necessary that thg register 
should expressly, or by reference, specif^' the land to which the statements thereof are 
intended to relate. 

30. If the original entries in the register be made binding, it will be necessary for 
Parliament to vest in the chief registrar, or in some other officer, power to adjudicate as 
to the entries to be permitted to be made. 

31. If there be a register at all, it ought to be compulsory. 

32. This would be infinitely desirable, and with a view to getting rid of the futm'e 
investigation of anterior title, is indispensable ; but it seems to me out of the question to 
confer this force upon the entries in the register on the strength of any investigation 
before an officer of the register ; and I am unable to make any useful suggestion on the 
subject. I have already adverted to the difficulty attending the framing of such entries ; 
and any one who has any considerable experience of the habits of the people of this 
country in dealing with land, must know that it is almost impossible to exaggerate the 
difficulty in question. 

33. This would not be sufficient if more were attainable. The present generation will 
take little iuterest in advantages so remote, and in which they cannot look to participate. 
But I am unable to suggest any means (unless the principle of the Irish Encumbered 
Estates Act were adopted, which does not at present appear to be contemplated,) by Avhich 
purchasers can be relieved from the investigation of the anterior title. This is the more 
to be regretted, as Parliament and the public have been for some time in a fools' paradise, 
from expecting some great and beneficial change — in fact, to be able to buy and sell their 
estates with the hke Sicility as they buy and sell railway stocks ; and the disappointment 
will be proportionally great, if this heavy and costly impediment remain untouched. 

J. H. OHEisTiia 

24th October 1854 
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Mr. Je^sel. i^fg^ Jessel, Barrister (Gonveyancer and Equity Draftsmaii)- — 24i/i October 1S5^. 

1. 1 CONSIDER that it is impeded and rendered more expensive than it ought to be by 
this necessity, but I also consider that this necessity arises from the nature of our system 
of real property law, admitting as it does several tenures, and enabling parties to create 
such a great variety of limited interests. It appears to me that without such an altera- 
tion of the law as would reduce all tenures to one, and effectually limit the powers of 
disposition at present enjoyed by landowners, no system of mere registration will render 
the transfer of land either cheap or speedy, although much may be done for the security 
of purchasers and mortgagees. 

2. 1 think that the disposition of land is not impeded from the want of a registry, so 
far as i^egards the sale of it. It is notorious that land may be sold with almost any special 
conditions as to title, and I believe the experience of most professional men will coincide 
with my own, that the eviction of a purchaser is so exceedingly rare as to justify this 
confidence on the part of the public. This being so, in my opinion, although a registry 
would add to the security of a purchaser, it would not practically f icilitate the sale of 
land. With regard to the disposition of land by way of mortgage, I think it clear that 
such disposition is both impeded and rendered insecure by the want of a registry. 
Although it is not difiS.cult to obtain money on a first mortgage where the mortgagor is 
enabled to hand over the title deeds, jei it is almost impossible, except under peculiar 
circumstances, to obtain an advance by way of second or third mortgage ; and the many 
instances in which mortgagees have been defrauded have induced cautious lawyers, as a 
general rule, to dissuade their clients from advancing their money except on a first 
mortgage. 

3. I do not think a public register or record of the title would facilitate the sale of 
land. I mean in this answer, by a register of title, a register of the true ownership of the 
land, as distinguished from a register of title in which the true ownership does not appear 
but where some other person than the real owner appears as owner. I consider the 
register of any party as owner who is not a true owner, so as to enable such nominal 
owner to convey the land, to be not merely a register but a substantial alteration of the 
law as to the transfer of land, and as such not to be within the scope of this question, 

4). and -5. I consider a true register of the title as distinguished from a register ol 
assurances to be impossible. No careful practitioner would venture to state, for the 
purpose of registration, the ownership of an estate held under a complicated title, other- 
wise than by setting out nearly at fuU length the various uses, trusts, and powers 
contained in the settlement, wills, &c., and the various facts, such as births, deaths, 
intestacies, &c. affecting the title. This would amount to a short abstract of title, and 
would be, substantially, merely an imperfect register of assurances ; consequently the 
expenses of the purchaser would be increased by the necessity for searches and registration, 
and those of the vendor would not be diminished, as he would have to furnish a copy of 
the registered title, which would be about equivalent to the present abstract. 

6. The expense of investigating a title does not in any way depend upon the amount of 
the purchase money. I should think the average amount of the costs of investigating 
the prior title in an ordinary purchase would be from 30L to 40/., but no doubt the 
expenses on small transactions are in many cases diminished by the parties dispensing 
with the investigation of the greater portion of the prior title. 

7 and 8. I think not. See the above answers to Queries 3. 4, and 5. 

9. In my opinion, if the register of title were to be established at all, every ownership 
should be put upon it. I consider that the owner of a limited estate should be enabled 
to sell or mortgage his land with at least the same facility he now possesses. If the 
register does not enable him to do this, the register, so far from assisting owners of land 
(the greater part of which is in this country under settlement,) would be productive of 
great injury to them, especially by making it more difficult for them than it now is to 
obtain money by way of morl^gage. 

10. I think if a register of title as distinguished from a register of assurances were 
established, it would be utterly useless to the present generation, unless it exhibited the 
present actual title, and if this could be done, a retrospective inquiry into former trans- 
actions might be avoided ; but this result could in my opinion be accomplished only by 
the decree of a competent court, declaring the title before the first entry was made upon 
the register. 

11. I think it would not materially differ. 

12 and 13. As I am of opinion that all forms of ownership should be put upon the regis- 
ter, this of course would not be necessary. 

14. In my opinion this would be very undesirable, and would amount in some cases to 
a confiscation of the estate itself. 

15. I think this, for many reasons, impossible. 

16. In my opinion, the existing system could be continued only by every alteration in 
the register being made upon the certificate of a judicial officer, a course which would entail 
great delay and expense ; and this appears to me to be a fatal objection to any register of 
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title as distinguished from a register of assurances. I consider the proper object of a register 3ir. Jessel. 

to be the security as well of present as of future owners of all interests in lands ; and I 

think any system of registry of nominal owners would protect purchasers or mortgagees 
alone, at the expense of all other parties interested in the land, and that such a system 
would only be tolerated in countries where the legislatures do not hesitate to deprive the 
owners of land of those powers of settling it which the landed propiietors of this country 
have always considered to be one of the most valuable attributes attached lo the proprietor- 
ship of land, and as affording some compensation for the expense and trouble entailed 
upon them by our complicated system of real property law. 

17. to 23. I think no system of distringas, caveat, or stop would be an effectual protec- 
tion, and therefore it becomes unnecessary for me to attempt to answer these questions. 

24. The only mode I can suggest is a complete register of the ownership of all the 
interests in the land. 

25. I believe such instances are frequent. 

26. If the register were a complete one, then in all cases where trustees have power of 
sale they would appear on the register to have such power. It should be remarked, 
nevertheless, that in ordinary settlements the trustees cannot exercise the power of sale 
without the consent of the tenant for life for the time beincr, wlio beinLr in ffeueral the 
head of the family, and having the greatest interest in preserving the family estate, 
effectually checks arbitrary dispositions by the trustees, while they on the other hand 
prevent the receipt and misapplication of the purchase money by him ; and in any system 
for vesting the registered ownership in trustees, provision ought to be made for a similar 
protection. 

27. I think that the security of settlements and trusts would be unduly impaireil by 
their ceasing to follow the land. In fact, I believe it is notorious that while there is little 
or no difficulty in disposing of limited interests in land, there is very great difficulty in 
disposing of similar interests in settled stock at their fair value, and that until the estab- 
lishment of companies formed for the pur230se of purchasing such interests, reversionary inter- 
ests in stock were almost unsaleable ; and that even now they do not fetch their full value, 
by reason of a sum being deducted by all companies as an insurance against the costs of 
litigation and the ultimate risk of loss on account of the defalcation of the trustees and 
the impossibility of guarding altogether against the fraudulent suppression of a prior sale 
or mortgage. 

28. I think this would be necessary in towns, but I am not prepared to say that the 
same necessity exists in regard to country properties. 

29. and 30. Undoubtedly. Of course the registrar must be either a judicial officer him- 
self or act on the certificate of a competent tribunal, which must have power to limit a 
time for all persons to bring in their claims, and to decide finally upon the construction 
and legal effect of all instruments relating to title. 

31. I think if established at aUit should be compulsory. 

32. I think it should confer a parliamentary title after a similar investigation by 
a competent tribunal to that which takes jilace in the Irish encumbered estates court. 

33. This question, appears to me not to apply to a register of title, strictly so called, 
which of course would show the actual title, but to a registry of assurances, and this 
registry must apply only to future assurances. However, I am afraid that the result 
would be that its beneficial effects would be felt almost entirely by a future generation, 
while the present would be saddled with all the expense, delay, and other inconveniences 
which are the necessary accompaniments of any system of registry. 

I have answered the above questions concisely, because I have assumed that the object 
of the Commissioners was rather to ascertain the opinions of the profession than to have 
submitted to them a treatise on the subject developing the reasons upon which such 
opinions are founded. 



G. Jessel. 



Lincoln's Inn, 
24th October 1854. 



Mr. Hadfield, M.P. — 2Uli October, 1854. jyj^ Hadfield. 

rin reply to the questions sent by G. "W. Sanders, Esquire, Secretary to the Registration 
of Title Commissioners, and by their desire, in his circular, dated 28th September last, 
freceived 14th October instant), relative to the registration of title, as distinguished from 
a registration of assurances, the following is submitted by George Hadfield, Esq., E.P. • 
viz.:] 

These questions appear to be framed wth reference to certain preconceptions suggested 
to the Registration of Title Commissioners, and I do not consider it expedient io fijllo-w 
the propounders through a series of questions framed on opinions which I have no 
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Mr. Hadfield. adequate information of. I shall therefore state generally my views on the question of 

registration with reference to — 

(1.) A registration of assurances. 
(2.) A registration of title. 
(3.) A registered proprietorship. 

(4<.) The practical workings of the proposed distringas. 
(1.) A registration of assurances already obtains in two counties, and its practical 
working is known there, and whatever removable defects attend the system as practised 
in those counties being removed, a trial of the system as so amended may be made there 
for a sufficient period before attempting any extension. No additional arrangements 
will be required, and this course of action will be safe and unobjectionable. 

Moreover assurances themselves may be much shortened if professional remuneration 
be made to depend on that. I do not think a registration of assurances is wished for in 
nonregistering counties, or that any inconvenience has been experienced for want of it, 
at all commensurate with the delaj's and expense that would be naturally occasioned by 
granting it. 

(2.) Registration of title, as distinguished from registration of assurances, seems imprac- 
ticable. How can the title be put on the registry with all its minute and constantly 
changing details of parcels, of easements, and of all interests, legal and equitable, affecting 
it ? Who is to deduce the title ? What is to be his authority ? How is it to bind ? Is a 
proprietor's title to depend upon the Registrar's judgment ? And is such judgment to be 
final, or subject to appeal, and to whom ? If final, how enormous the registrar's power and 
responsibility ! What result is to be expected under any circumstances, except to bring a 
man's title into question without necessity and without consent ? In what way could all 
the titles in the kingdom now existing be jjut on the register? Registration of title pre- 
sents, as I think, no advantages which registration of assurances may not have, and has 
many disadvantages peculiar to itself 

(3.) The expediency of registered proprietorships depends mainly on the fact whether 
frauds by trustees of money or stock are more or less frequent than frauds from concealment 
of title ; and without doubt they are much more frequent, and, in fact, probably at least 
twenty times as frequent. Frauds of title are very rare ; frauds of trustees of money or 
stock are of common occurrence in some shape or other. Why multiply opportunities for 
some of the most frequent of frauds in endeavouring to avoid those which are most rare, 
and which also can be otherwise avoided, e. g. by registration of assurances ? 

(4.) As to the p)roposed distringas. How will this work ? probably to bring into the 
Court of Chancery all settled titles, for it is one thing to give a power of sale guarded with 
consent of tenants for life and other precautions, and another thing to place the property 
in the absolute disposal of such trustees as registered proprietors. Probably therefore 
almost all settlements would be guarded by distringas, and I suppose the effect of that 
would be, either to tie up the property or to compel purchase moneys on a sale to go into 
the Bank of England, as under the Lands Clauses Consolidation Act. Would this tend to 
simplify transactions ? On the contrary, even now a sale by trustees under a power in 
a settlement, however guarded, is found much simpler and cheaper than a sale under the 
Lands Clauses Consolidation Act with payment of purchase money into the bank, and this 
fact seems conclusive of the question, 

In one word I consider the only feasible registration to be of assurances ; and as to this, 
I think it should be amended and perfected as far as possible in the present register 
counties before it is extended to other parts of the kingdom ; and when so extended, it 
must be altogether local {i.e. separate and distinct for each separate county or local district) 
or it will be, in my opinion, altogether a. nuisance. As I have already stated, I do not 
think that the want of this mode of registration is felt in the nonregistering counties. 

My opinion is that the expense of keeping a registration and the temptation to fraud, 
would be greater whether of assurance or of title than under the present practice. 

So far as came to my knowledge during a very long professional practice, the 
instances of fraudulent concealment or of fraud in any way in connexion with real pro- 
perty have been few, and in several particulars might be corrected by law, for the security 
of bond fide purchasers. 

I think the doctrine of notice, express or implied, of liability to secret settlements, and 
the like should be altered in several particulars, and that judgments should have the 
same effect on real estate, and no more, as on personal estate, and should not be a charge 
on realty, as against purchasers, until enforced by execution. 

The forms of conveyances iiught be made shorter, and the necessity for investigating 
title might be hmited to a shorter period by enactment. 

It is, in my judgment, very desirable that legal representation to real estate should be 
granted in cases of actual or sujoposed intestacy; in order that a bond fide purchaser may 
be safe, in dealing with the supposed heir at law, in every case of presumed intestacy. 

Geo. Hadfield. 
Victoria Park, Manchester, 
24th October 1854. 
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Mr. Maisteb {Registrar of Deeds, East Ridi7w).—24ith October 1854. 

1 Yes 

„■ -r-r ' Mr. Maister. 

2. Yes. 

3. Yes. 

4. In each of these ways. 

5. To both buyer and seller. 

7. I do not think it would be practicable. 
25. No. 

28. I consider that a pubhc map would be impracticable, but that it would be desirable 
for every deed to be accompanied by a plan. 

29. No. 

31. Compulsory. 
33. I think it would. 

J. Maister, 
Registrar of Deeds and Wills 
Beverley, October 24th 1845. for the East Riding of Yorkshire. 

Mr. Eden (Solicitor, Liverpool). — 25th October 1854. Mr. Eden. 

1. I ASSUME that a retrospective investigation of title is necessary, but think that the - — 
expense of such investigation is greater than need be, from the difficulty of arriving, with 
certainty and despatch, at the requisite evidence. 

2. To some extent, the disposition of land may be impeded or rendered insecure by the 
want of a registry. At the same time, it is questionable whether increased facilities for 
the transfer of land would add much to the frequency of transfer. Land may remain 
on hand for years, not on account of the great expense of transfer, but because purchasers 
cannot be found as they can for stock, shares, or produce, for which there is always a 
market. 

3. I am of opinion that the sale and transfer of land would eventually be facilitated 
by a public register of assurances, with index of title. 

4. I think that a register of assurances, with index of title, would tend to diminish the 
expense of transfer, by facilitating a reference to the evidences of title, by diminisliing the 
length of recitals, and by doing away with the necessity of covenants for the production 
of deeds, by rendering unnecessary (if maps be adopted) evidence of identity, and by 
procuring an easy reference to facts material to the title. 

5. It would be a saving both to buyer and seller. 

6. I am not able to state what proportion, but the proportion is in many cases very 
considerable. 

7. I doubt whether " a registry of title " is practicable or desirable, as distinguished 
from a register of the deeds and assurances under which the title is derived. 

8. The forms of conveyance might be much simplified, with or without a register. 

9. See reply to No, 7. 

10. I do not see how a retropective inquiry into former dealings and transactions can 
be avoided. 

11. A register disclosing the deduction and history of the title would be less satis- 
factory than a register of assurances, inasmuch as reference must be made to the original 
documents, unless the entry upon the register is conclusive evidence of their contents and 
effect. 

12. 13, 14. In a simple registration of title it might be necessary that all forms, 
except those admissible on the register, should be of the nature of trusts only ; but I think 
with a register of assurances parties might be left at liberty either to register trusts and 
equitable interests, or not. If omitted to be registered, such equitable interests should not 
affect the title as regards parties dealing with the registered legal owner. 

15. Unregistered trusts and equities might be protected by means of a distringas or 
caveat, so as to prevent the transfer of the land other than subject to the protected 
interest. 

1 6. The existing system of settlemd,nts can scarcely consist with a simple register of 
title, but would not be interfered with by a register of assurances. 

17. It appears to me that settlements, trusts, and equities might in many cases be 
adequately protected by means of a distringas or caveat, and by allowing, if required, the 
subsequent registration of the trusts. 

18. A transfer might be permitted, subject to the interest protected by the distringas. 

19. 20. All equitable interests should be allowed to be protected by distringas. 

21. The distringas should state briefly the nature of the claim, under what document 
it arises, and in whose custody such document is ; it should be signed by the claimant, 
attested by a solicitor, whose duty it should be to satisfy himself as to the bona fides and 
probable grounds of the claim, which would be a check upon irrelevant claims ; a copy 
of the claim should be served on the party or parties having the legal title, to whom also 
a notice might be transmitted from the registry by post ; and, unless cause were shown 
to the contrary, the claimant should, under order of the Registrar, be entitled to have a 
notice of the distringas entered upon the index of title. A distringas or caveat would be 
registered in like manner as assurances, but in a separate register, and a properly arranged 
index kept, to be searched for a period not exceeding twelve months, after whicli the 
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Mr. Eden. distringas should be void, unless entered in the index of title, or renewed by a fresh entry 
in the index of caveats. 

22. The distringas being once placed upon the index of title "would remain tiU legally 
withdrawn, and should the interest protected thereby become the subject of sale or 
transmission, the party taking such interest may register the document under which he 
claims, with a referenbe to the page of the index of title where the notice of distringas 
appears. 

23. His own statement signed by him and attested by a solicitor. 

24<. I cannot suggest any other mode than the distringas of protecting equitable interests. 

25. I consider the instances of misappropriation or misdealings by trustees with stock 
or money to be comparatively rare. 

26. It would be objectionable to make it compulsory upon parties to vest the entire 
ownership of settled lands in trustees. In some cases the plan might be adopted with 
advantage ; in others not. 

27. To some extent the security might be impaired ; but the object of keeping the 
equitable interest out of sight would frequently be defeated by the distringas and by the 
equitable deahngs with the interest protected thereby, for I conceive that a purchaser 
would be bound to see that a distringas is withdrawn by a party entitled to withdraw it. 

28. I think it would be most desirable to couple the registry with a public map, and to 
have plans on every conveyance, with a reference to the locality on the public map, but 
leaving the parties at liberty to adopt that map or not. It is probable the public map 
(of which printed copies at a moderate cost might be famished, as of the ordnance survey,) 
would be adopted in aU cases, except where there was some manifest inaccuracy, or some 
alteration of the fences or of other features of the locality. In cases of land laid out for 
sale in lots, the owners might, if they considered it desirable, have the land mapped out 
by a local surveyor appointed by the registry office, and the copy of the plan deposited 
as supplemental to the general plan. 

29. It is for the parties, and not for the registrar, to ascertain the accuracy of the 
description and the identity of the land ; nevertheless, upon questions of identity the 
public maps and plans would often be invaluable. 

30. I do not see any occasion to invest the Chief Registrar with judicial authority, 
except to decide upon questions arising out of claims to have a distringas entered in the 
index of title, or be discharged. 

31. Registration should be compulsory ; that is, essential to the legal title. 

32. The registration could not confer a warranted or parliamentary title without giving 
to the Registrar powers which should only be vested in the highest courts of judicature. 

33. Registration should not affect the antecedent title. 

John Eden, 

Liverpool, 25th October 1854. 

In a subsequent communication Mr. Eden says, " I may be allowed to mention that I 
" wrote my answers without being aware of the evidence taken before the Committee of 
" the House of Commons on the subject, which I have since had the opportunity of 
" perusing. Had I read the evidence, the frame of my answers would have been some- 
" what different, that is, I should have objected more strongly to a ' Registration of 
" Titles' as contrasted with a ' Registration of Assurances."' 

Mr. Me. Randal Mac Donnell, Barrister (Conveyancer and Equity Draftsman). — 

R. Mac Donnell. 25th October 1854. 

1. I THINK it is impeded, and rendered more expensive. 

2. I tliink it is impeded, and to some extent rendered insecure. 

3. I think so. 

4. I think that all the three means of obtaining increased facility referred to in this 
question are attainable by a public register. 

5. I think there would be a saving in the first instance to both seller and buyer, but 
that most of the advantage of the diminution of expense would be in the end obtained by 
the seller. 

21. I think the distringas must necessarily be a registration of the person claiming 
some equitable right, and not of the right itself. 
25. I think there are many such instances. 

28. I think it would be necessary. 

29. I think an identification of each separate piece of land indispensable, but that 
sufficient accuracy of description to effect this object is all that is needed. 

30. I think it would be neither necessary nor desirable that the Chief Registrar should 
be invested with any judicial authority. 

31. I think the registration should be voluntary at the outset, but that land once 
brought under the system should continue so. There would be less difficulty in extending 
the system of registration to all land after it had been brought into satisfactory operation 
by voluntary means than in making it compulsory in the first instance. 

32 and 33. A warranted or parliamentary title conferred at the outset of registration 
must be founded on some judicial or quasi judicial examination of title. I think that 
to make such an examination an indispensable preliminary to admission to the register 
would greatly narrow the benefits of registration. The expense alone of the examinar 



APPENDIX, PART E. 333 

• 

tion would exclude nearly all small properties, and the trouble and expense combined Mr. 

"would exclude many others. Defective titles would necessarily be excluded ; and I do E. Mac Domell. 

not see why a defect in the title to land anterior to the introduction of registration need 

deprive that land of the benefit of an improved mode of transfer subsequently. I think 
that a registration founded on ostensible or possessory ownership should be permitted in 
the first instance, and that on such a registration the antecedent title might be left to be 
the subject of investigation, until by lapse of time or otherwise that should become 
unnecessary. 

At the same time, I think that a means of obtaining and putting on record, when it 
was desired, som6 judicial or quasi judicial approval of the title to land up to the time at 
which it was brought upon the register would be a highly beneficial feature in the system. 
It seems to me that there will be found great difiiculty in giving to such an approbation 
the eflect of an absolute warranty, and that a degree of security nearly equal in reality, 
and in the estimation of purchasers, to such a warranty, may be obtained without 
encountering this difiiculty. 

All that the most cautious purchaser, under the present system, can ascertain is, that 
the title he accepts will bear a complete examination under good professional advice. It 
is notorious that such a purchaser is exposed to little or no want of security. The evil to 
him lies in the enormous expense, delay, and trouble involved in the examination of title. 
I think that if a purchaser under a registration of titles could be satisfied by formal 
evidence that the title up to the first registration had been found sufficient on the most 
complete examination, under good professional advice, to which it cotold be submitted by 
the most cautious trustee, he would deem himself secure without further investigation. 

I should propose to enable persons interested to obtain an investigation of the title to 
land up to its first registration, to be conducted in the same way as the investigation of 
title by the Court of Chancery which now takes place upon an investment of trust 
monies. The Court appoints and instructs its own conveyancing counsel : and if the deeds 
and evidences of title were to be brought in upon oath, and examined by an officer of the 
Court, and the possession shown to be in conformity with the title, there would be as 
little opportunity of deception or collusion as upon an investigation of title by the most 
cautious individual purchaser. When the title was approved a certificate to that effect 
would be issued, and be put upon the register in connexion with the land to which it 
related. The certificate should specify in a schedule the deeds and documentary evidence 
on which it was founded. Upon any future dealing with the property before the old title 
had become immaterial by lapse of time, the purchaser would have to see that these deeds 
and documents were accessible to him, but would, if he relied on the certificate, be relieved 
from every other inquiry. Facilities might be given for the deposit in the registry office 
of deeds and other documents referred to by the certificate. 

Although the existence of what may be called a Certified Title would, like a decree in a 
suit for specific performance, leave the rights and remedies of persons claiming adversely 
to the title unaffected, I think that considerable efficacy might be given by law to such a 
title, and that it would derive still greater efficacy from the estimation in which it would 
be held by the public. It seems to me, that after land has been upon the register for a 
very much shorter period than the term for which titles are now deduced, say for twenty 
years, the existence of a certified title might preclude investigation by purchasers into 
the title anterior to the first registration. In the meantime, I think that a stipulation 
by a vendor on the sale of land that a certified title" should preclude investigation into 
the title anterior to the first registration would be generally acceded to, and would, even 
in small transactions, attract purchasers by the belief that they would acquire a title that 
could be relied on without the expense and delay of an investigation. In illustration of 
the disposition of purchasers to dispense with examinations of title on any reasonable 
grounds, I may refer to the facility with which the lessor's title is assumed to be good 
from public repute in dealings with valuable leaseholds, and to a practice which I am 
informed is not unusual in Ireland, by which the vendor procures the opinion of some 
weU-known counsel on his title, and stipulates with purchasers that the title thus 
approved shall be accepted. 

I do not see why the expense of an investigation, for the purpose of obtaining a certified 
title, need much exceed the expense of an equally complete investigation conducted in the 
ordinary way. Where land held under one title was sold in numerous lots, a single investi- 
gation of title of this kind would be much cheaper than a separate investigation by each 
purchaser for himself And if power were given upon these investigations of title to 
obtain the opinion of the Court on doubtful questions, this mode of proceeding would be 
an advantageous substitute for a suit for specific performance in cases in which the only 
questions in dispute 'related to the title. The titles which are approved by the Court in 
the investment of trust monies (including the monies paid in by railway companies), in 
which the certificate would be obtained with little or no extra expense or trouble would 
help to give the system a trial. 

Randal MagDonnell, 

Teignmouth, 25th October 1854. 
X X 2 



334 APPENDIX, PAET E. 

Mb. E. N. Aykton, Barrister (Conveyancer). — 26iA. October 1854. 

Mr. E. N. Ayrlon. \ The gale and transfer of land, if it meant no more than the terms themselves express, 
' would, I consider, be both impeded and rendered more expensive than it ought to be, by 

the necessity which now exists for the retrospective investigation of title on the occasion 
of each successive transfer. 

If the sale and transfer were a mere change of ownership from the seller to the buyer 
of so many productive acres, we might readily conceive the expense limited to the com- 
mission of a surveyor and auctioneer and the cost of the simplest evidence of transfer, as 
in the case of railway shares. 

But the now existing necessity referred to shows that under our law much more than 
such a simple change of ownership is involved in a sale and transfer of land. The sale 
and transfer have an operation co-extensive with the circumstances out of which that 
necessity arises. These circumstances are, the many rights that may exist in land ; as, 
for instance, rights of way, water, and mining ; and the many estates and interests 
which may be had in the land, — estates for life, in tail, jointure, portion terms, charges, 
powers, in possession or remainder, vested or contingent. 

To the purchaser, the land gives not only a specific enjoyment, but the means of 
creating all those rights, estates, and interests, at his pleasure, within the law; and 
therefore at the same time, the sale and transfer of the land to him negatives the exist- 
ence of any of them outstanding in any other person against him. 

What expense, then, ought, or ought not, to be incurred in an investigation of title 
necessary to give a sale and transfer of land this its operation under our law, is the 
practical inquiry. 

Under this aspect of the question, the expense is not a matter of a per-centage on 
acres. The expense of preparing a long abstract, showing the rights, estates, and 
interests in, it may be, a few acres of land, during a period of time sufficient to satisfy 
the purchaser that he will have secured to him the full operation of a sale and transfer of 
them ; the expense of verifying the abstract with the deeds ; of the perusal of it by 
counsel ; of the completion of the evidence of title ; and finally of drawing and pre- 
paring the draft and deed of conveyance, involving perhaps long recitals to show the 
estates and interests conveyed or got in : — all these expenses are means to the special end 
of giving to the sale and transfer its due operation. And if these expenses are incurred 
to this end by one purchaser, so when he becomes a seller must they be again incurred, 
for every purchaser must protect his own interest ; even if the seller bought under a sale 
in court, the purchaser from him must satisfy himself that all proper parties were bound 
by the decree. 

The expenses therefore arising upon the investigation of title on each successive transfer 
cannot be said to be greater than they ought to be, unless it can be shown, either that 
the true operation under the existing law of a sale and transfer] of land (giving the 
purchaser the specific enjoyment and the power to create all those rights, estates, and 
interests which the law allows, and negativing any such enjoyment, rights, estates, and 
interests in any one else) can be efiected at less expense, or, that this operation itself 
of a sale and transfer of land may, by some change in the law, without interfering 
with the substantial benefits of the ownership of land, be so modified as to render 
necessary a less expense. 

Whether either of these alternatives be practicable, can only be ascertained by working 
out their details. 

It may turn out, upon inquiry, that there is a limit to the division of land, beyond 
which the expense of a sale and transfer must bear an undue proportion to the value of 
the piece sold ; that is, a limit consistently with the preservation of the substantial 
benefits of ownership in sale and transfer. 

As to the first alternative, namely, whetner under the existing law the expense is 
greater than it ought to be. 

What is the present practice ? When a sale is proposed, the solicitor and counsel for 
the seller endeavour, by terms and conditions of sale, to limit the investigation of title 
to the shortest possible period — far short of that to which the investigation would 
otherwise extend. Indeed, frequently where the property to be sold was recently a 
portion of a large estate, upon the sale of which the title is known to have been approved, 
the terms are such, that the former approval is made to serve as a basis of title in the 
resale of the portion. 

The abstract of title, as prepared by the seller's solicitor, has rarely any redundant 
matter, it generally requires further development. 

The buyer's counsel makes and insists on the req^^isitions only which are absolutely 
necessary to secure to the purchaser the true operation of the sale and transfer. 

In handling the title, he considers it his duty, with a view to future dealings with the 
property, to simpKfy as much as possible. By means of separate deeds, he keeps the 
devolution of the title clear of collateral matters, or of mixture with the title to any 
other property included in or affected by the transaction. 

And so in settlements, by means of powers of sale, the title of a future purchaser is 
jirospectively disconnected with the trusts of the settlement, and rendered quite inde- 
pendent of them. 
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Dispositions by deed or •will, for the benefit of wives, children, and relations, are Mu E. N. Ayrton, 

commonly made in the shape of trusts for sale ; and the future title is thus relieved from 

lengthy trusts for the beneficiaries. 

In mortgages, powers of sale are given to the mortgagee, such that to a purchaser from 
the mortgagee the latter stands in the position of owner of the fee. 

Having regard then to the nature of the operation of a sale and transfer of land under 
the existing law, seeing that the expense of the sale and transfer is the means to the end 
of securing that operation, and knowing that solicitors and counsel hold it to be their 
duty and make it their study to shorten the investigation of title, and simplify title as 
much as possible, I do not consider that, under the existing law, the expense of a sale 
and transfer is greater than it ought to be. 

In conveyances, there may have been some years back a tendency to overload with 
expressions meant to guard against every possible mischance of title ; but, so far as ex- 
perience has since suggested, that such precautions may practically be lessened, the forms 
of conveyancing have become simpler and shorter. 

Any diminution of the expense of the sale and transfer of land, as under the existing 
law, may then be safely left to the practice of the profession itself; and can, I think, so 
only be safely or effectually carried out. 

There remains the other alternative; whether by a change in the law the operation of a 
sale and transfer may, without interfering with the substantial benefits of the ownership 
of land, be so modified that a less expense shall be necessary for such sale and transfer. 

I say, without interfering with the substantial benefits of the ownership of land, for, 
in my judgment, this lies at the bottom of the whole question of expense. 

The present dealings with land have grown out of the wants and conveniences of 
society. The endeavour to retain land from generation to generation in the same family, 
without either tying it up for a length of time prejudicial to the commerce of life or 
depriving the possessor of his due enjoyment, and yet protecting the estates of unborn 
issue and making provision out of the land for the family — the endeavour too to continue 
in the enjoyment of land by the aid of the capitalist, who, if his interest and principal 
be paid, does not interfere with an enjoyment unsuited to his own preoccupations — these 
are the endeavours of the landowner to maintain himself in a social and political position, 
the stability of which (apart from special or exclusive views or aims) must, from the local 
relations involved, have an important bearing on the stability of our social and political 
state. 

If it be said, that our conveyancing system retains strong traces of the feudal system, 
it must be admitted also that our social and political system retains still stronger traces. 
The one is a consequence of the other. But, in truth, lawyers have from the earliest 
times moved as freely as they could under the iron trappings of the old military system, 
and, as their own ingenuity, the judge, or the legislature has enabled them, have thrown 
off those trappings piece by piece. 

The legislature has recently much assisted the conveyancer, but any change in the law 
which should interfere with the substantial benefits of ownership for the sake of diminish- 
ing the expense of sale and transfer, would be a sacrifice of the end to the means. 

It is, however, I think possible, that, without such interference, the expense in question 
may be diminished by a legislative extension of those means to which I have alluded 
above, as employed by conveyancers to simplify title — I mean the creation of powers of 
sale. 

Such powers assimilate the dealings with land, for the purposes of sale and transfer, to 
conveyances in fee. If all conveyances were of that character, the investigation of title 
would, of course, be very much simplified ; but, so long as the creation of partial estates 
and interests in land continues, in any cases, unaccompanied by a power of sale, the inves- 
tigation must in all cases be carried back, to guard against claims by persons possibly 
entitled in remainder or to incumbrances. 

We are led then to consider whether some system might not be adopted, by which, as 
between seller and buyer, all conveyances might be as in fee ; whether there might not 
always, where the conveyance was not simply in fee, be a power of sale over the land, 
exercisable by parties to whom alone the purchaser should look (subject to certain 
consents), while all partial estates and interests, legal and equitable, in the land, would be 
matters between the holders of the land, the beneficiaries, and the trustees of the powers, 
and not affect the purchaser otherwise than in the shape of consents. 

But it would be essential that such consents should be personal consents ; that is, be 
given by the persons in virtue of their personal description, as sons, wives, or datighters, 
and not in virtue of their estate or interest. 

As part of such a system (or, indeed, as an independent means of diminishing expense), 
the theory of mortgages and incumbrances might be brought into accord with the practical 
objects of them. 

At present, a mortgagee takes a conditional conveyance, which brings after it transfers 
by conditional conveyances, with, perhaps, a reconveyance, or foreclosure. But the 
practical object of a mortgagee is, not to get an estate in the land, but marketable value 
as his security. 

Persons lending money on the security of land, or having a charge or incumbrance on 
it, and, generally, all persons standing in a merely pecuniary relation to the land, and not 
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Mr. E. N. Ayrton. in one of tenancy or ownership, might have their position defined in such a manner by 

the legislature that they should have a common remedj' by sale. 

The practicability of such legislative changes must, as before observed, be tried by the 
attempt to work them out in detail. 

I do not attempt to pursue the detail here, as my object, thus far, is to indicate how 
the question of expense in relation to the sale and transfer of land presents itself to my 
mind, and how only, as it appears to me, such expense can be properly said to be greater 
than it ought to be. 

2. Whether the disposition of land is impeded or rendered insecure by reason of the 
want of a registry of the title to the land, or of the assurances deducing the title, depends 
upon the question, whether there is any such impediment or insecurity that a registry, 
in its office of a registry, will remove. 

I use the expression, in its office of a registry, that I may guard myself against any 
confusion between registration and the thing proposed for registration ; or between the 
advantage of registration and that of such a simplification of the thing to be registered, 
as will admit of its registration. Title or assurance might be brought into a state fit for 
registration, and yet registration itself be unnecessary or even disadvantageous. The 
, person and the title to be registered might be ascertained with the greatest degi'ee of ease 
and security, and yet registration of them be inexpedient. 

Whatever be the matter to be registered, it must be shaped before it can be registered, 
and if the matter in such shape can be made available in the form of document of title, 
to be in the custody of the owner and as the warrant of ownership, there may be no 
want of a registry in its peculiar office. 

The peculiar office of a registry, it is apprehended, is to afl'ord means of information, 
more or less public, of the matter registered. 

Is then the disposition of land impeded or rendered insecure by the want of means of 
information of anything which it concerns the purchaser to know ? Does it commonly 
or frequently happen that from fraud, negligence, or accident on the seller's part, any 
matter of title does not come within the reach of the purchaser, as by the suppression, 
destruction, mislaying, or loss of documents ? 

The answer, from personal experience and the experience of reported cases, will, I 
think, be in the negative, and rather that any impediment or insecurity springs from the 
abundance of the materials which the purchaser's counsel is enabled to require and obtain, 
and from the legal doubts and difficulties, the errors and inadvertencies, arising upon these 
materials, on the part of the purchaser's counsel or solicitor. 

But if it be implied that there is any absolute impediment or insecurity attending the 
disposition of land, such an assumption would invite a denial. 

There are no doubt the impediment of the expense and delay necessary to secure to 
the sale and transfer its true operation, and the insecurity common to all transactions. 

Thus, no system can be theoretically more insecure than that of checks on bankers 
or of dock warrants. Any clerk of common dishonestj^ and ingenuity might, in a moment, 
cause a loss of thousands ; yet the system is not absolutely insecure. 

No want of a registry is felt in the case of checks and dock warrants. 

The reason I take to be, that, honesty; carefulness, and vigilance are the rule among 
men of business, — fraud and negligence the exception. 

So it is in dealings with land. 

3. In answer, therefore, to the third question, whether the sale and transfer of land 
would be facilitated by a public register of title, it may be urged, that a public register 
would have the effect of imposing upon all the honest and regular transactions in land, 
expense, delay, publicity, and risk on account of the exceptional cases of fraud and 
negligence. 

For every system of public registry must entail expense and delay under three heads : 
first, the expense and delay of examining the register ; secondly, the expense and delay 
that must arise out of questions on the registry itself ; thirdly, the expense and delay 
of registering the sale and transfer of the newly acquired title. 

The expense would be particularly felt in the case of small purchases at any distance 
from the registry. 

As to publicity ; it seems to be generally forgotten, that, to a landowner, his dealings 
with his land are as much his private affairs as dealings with money by a depositor at a 
banker's. 

The landowner's own income, his wife's pinmoney and jointure, his daughters' por- 
tions, his sons' advancements, his charges to supply his own emergencies, are not matters 
for the pubUc eye. 

The public have no reason for knowing these things, as the feudal lord had reason for 
knowing who was his tenant to do him service, and that the tenant was of ability to do 
the service. 

The risks, too, attendant on a public registry are great, from carelessness, ignorance, 
or dishonesty of clerks. Mistakes in the names of persons and properties are easily 
made. The danger of being tampered with to falsify the register cannot be disregarded. 

Dealings with land, instead of depending on the average honesty, intelligence, and care 
of the community, would thus lie at the concentrated risk of the mercy of a few officials. 
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It is quite conceivable that, in such a place as London, a systematic use might be made Mr. E. N. Ayrton, 

of the register, for the benefit of fortune-hunters, sharpers, designing tradesmen, and 

money-lenders. 

Add to this, that the opportunity would be afforded to any unprincipled attorney of 
assailing the landowner through flaws in his title. 

Again, is it politic, or would it facilitate the commerce in land, to identify all the 
titles in it with a government institution, open to popular attack and subject to the 
pressure of government exigencies ? 

If it be answered, that the intention would be, to establish a public register on so 
simple a plan that no opportunity would be afforded for these evils, or many of them, 
then, it may be admitted that the less a register discloses or the less it interferes the less 
harm it will do. But, the question being, generally, whether a public register would 
facilitate the disposition of land, I have desired to show that a register, in its office of a 
register, by its inherent evils themselves, and by making land an undesirable property, 
has a contrary tendency. 

I am thus led to the conviction that a public registry, so far from facilitating the sale 
of land, would, to the extent to which it might form part of any plan for simplifying 
title, or diminishing expense, or making a purchaser more safe, be found a specific draw- 
back upon any such plan, so serious as to peril the efiiciency or practicability of the 
plan itself 

4, 5. My foregoing answers render answers to these questions unnecessary. 

6. I am unable to answer this question, further than by observing that, having regard 
to the operation of a sale and transfer of land, there does not appear to me to be, prac- 
tically (although there may -be arithmetically), any average of the expense of the inves- 
tigation of title and matters connected with it. 

7. A registry of title does not appear to me to be disting-uishable from a register of 
the deeds under which the title has been derived ; for I am unable to regard title other- 
Avise than as the interpretation of the assurances. 

The interpretation might be made upon an abstract of the assurances ; but, however 
it be made, it would only be the conclusion of the individual who peruses the assurances 
or the abstract of them. 

Therefore, until a competent jurisdiction decides upon or declares the title deduced, it 
does not seem possible for any purposes of right, to view the title separately from the 
assurances. 

8. It will have been gathered from my previous answers, that I do not think that a 
register of title would be instrumental in simplifying generally the title to land and the 
forms of conveyance. 

9. With regard to the forms of ownership to be put on the register, if any such simpli- 
fication of title as suggested in the answer to the first question were found practicable, 
the ownership on the register would be the fee, if the owner were so seised, or if there 
were no owner in fee, then the power of sale alone would appear in the register with a 
specification of the persons to consent to a sale, such specification being by name or 
personal description of marriage, birth, or the like, and not by estate or interest. 

Thus the registers already existing would be made ancillary to th& general register of 
title. 

But, I would observe again, the simphfication which I have suggested might be made 
equally effective without any register of title. 

10. It would not then be essential to the purposes in view, to exhibit only the present 
actual existing title without the history or past deduction of it. 

Under such a system as I have shadowed out, there would be a retrospective inquiry to 
see that the fee had been conveyed in due succession and the powers of sale exercised with 
the consents prescribed. 

But unless conveyance be deprived altogether of its character of transmission and 
unless a tortious effect be given to some formalities that shall create an estate in the 
purchaser, although the seller had none in him, it is not easy to conceive a present actual 
and existing title separately from the deduction of it. The title is the thing as deduced. 
The estate was in the last purchaser, and was in his seller before him, and so up the suc- 
cessive steps of the title. The present is the same estate as that person had who is at the 
root of the title. It is his estate that the present title exhibits. 

If title be deprived of this character, and some ceremonies are to have the effect of 
giving to the purchaser an estate in the land, although the fee or a less estate is really in 
another party — if, in effect, land is to be transferable, as goods are by dock warrant — the 
substantial enjoyment of it, the benefit of ownership, will be perilled ; for the person who, 
under the present system, would have been the substantial owner, wiU, under a system 
that separates the existing title fi:-om the deduction of it, either lose his estate, or at best 
involuntarily exchange his estate in the land for an interest in the purchase money. 

This would be a sacrifice of the end to the tneans, for the end of all dealings with 
land should be to effect and secure the enjoyment of it by those whom the owner has 
pointed out as the parties to enjoy it. 

Xx 4 
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Mr. E. N. Ayrton. Any law that should interfere with this enjoyment, in order to facilitate the transfer, 

' must at the same time neutralize the very object of transfer, namely, the enjoyment of 

the land by the party to whom it is transferred, and by his family, his friends, or his 
grantees. 

If the deduction of title be not exhibited, the effect must be to make the land tor- 
tiously convertible into money, and to ignore the social and political incidents of land in 
which the present system of conveyancing is rooted. 

11. If the register should disclose the deduction of title, it would not, under our present 
law. differ, I think, from a registry of assurances. 

But if the law were such that all conveyances that were not conveyances in fee should 
give a power of sale with consents (if the grantor thought fit to protect parties interested), 
the deduction of title would differ vitally from a registry of assurances. 

For, as all such consents would be, as above proposed, of a personal character, and not 
ostensibly in virtue of estate, the estates and interests created by the assurances wduld 
not appear in the registered deduction, but only the successive conveyances in fee and 
powers of sale and consents. 

12. It would not be necessary, as part of such a system, to provide that all forms of 
ownership, except those admissible on the register, shotdd be of the nature of trusts only. 
Neither legal or equitable interests need be interfered with. The grantor or settlor 
could prescribe any consents (by description of person) that he might think fit, for pro- 
tecting such interests. If he failed to prescribe them, such omission would be construed 
as a declaration that the power of sale should be absolute to bind the parties interested. 

13. As part of such a system, therefore, as has been suggested, equitable interests or 
trusts would neither require the protection of the register (except indirectly through the 
prescribed personal consents of the beneficiaries), nor otherwise affect the title of the 
registered owner. 

14. Whether such equities and trusts should become personal confidences only,- 
enforceable personally against the registered owner, might be left to the discretion of the 
settlor through the instrumentality of consents in the part of the beneficiaries, such bene- 
ficiaries being always denoted for the purpose by name or personal description, and not in 
virtue of the interests or trusts. 

But having regard to the present practice of giving powers of sale without any consent 
in the part of beneficiaries, who have no holding but only a pecuniary interest in the 
land, the law might provide that all trusts of a pecuniary nature, as to raise portions, 
should in themselves be personal confidences merely, affecting only the person having the 
power of sale. 

The great distinction appears to me to be between persons having estates enjoyable in 
the land, whether legal or equitable and whether in possession or remainder, and persons 
having pecuniary interests only in the la,nd as jointresses or portioners. 

The former should, I think, continue to have practically a title to the specific enjoy- 
ment of the land (whether through the indirect means of consents or any means that 
would not bring their estates and interests upon the market title on the register) : the 
latter should be practically regarded as interested in the land only as a valuable 
commodity. 

As to the latter, therefore, the land might be looked ujDon as stock in the funds. 

But, ib will be asked, how can unborn tenants of the land give their consent ? To this 
extent, a consent (if prescribed) might be dispensed with. Such a tenant would generally 
be protected by the consent of a tenant for life. In other cases, the exchange, on behalf 
of an unborn person, of an interest in land for an interest in money (assuming that it 
would not be laid out in land again), would rarely be of any social or political importance. 
There might, however, on behalf of an unborn tenant, be some consent prescribed by the 
' assurance. 

According to the power of sale usual in settlements, the interests of unborn tenants are 
not represented by any consent on their behalf to an exercise of the power. 

1-5. If trusts and equities were directly protected on the register, so as to affect a pur- 
chaser, I should expect that, in course of time, title, instead of beiag in the present conve- 
nient form of an abstract, would be in the inconvenient form of a register, witliout 
simphfication. 

16. Nevertheless, the existing system of settlements might be continued, consistently 
with the principle of a simple deduction of title or register of title. 

For the limitations which now form part of the title might practically, though indi- 
rectly, remain part of the title, by the necessity for the prescribed consents of the parties 
interested. The persons to consent being (it should be borne in mind) indicated always 
by personal description. 

The difference between the consent of a person by a personal description, as by his name, 
parentage, or relationship, and the consent of such person in virtue of his estate or 
interest, as tlie tenant for life for the time being, lies at the foundation of such a plan as 
I liave glanced at for the simplification of title, and if need be, for registration. 
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While the one consent would, in most cases, involve a search of the marriage, baptismal, ^f- ^- ^- Ayrton, 
and burial registers only, the other makes necessary a complete investigation of estates 
and interests in the land. 

The manner then in "which the existing system of settlements might be continued 
would, as before mentioned, be by means of a power of sale to overreach all the estates 
and interests under the settlement. 

Such power would be exercisable with the consents of such persons, for the time being 
in existence, as should be by personal description designated by the setlor. 

The putting on and off of bars to such consents, according as the estates of the consent- 
ing parties might have been aliened or incumbered, or not, would be matter between the 
trustees, the consenting party and his alienees or incumbrancers. The purchaser from the 
trustees would be bound merely to see whether the consent was actually barred on the 
face of the title (as by endorsement on the settlement) or not. 

The iuterests of jointresses, portioners, and persons having charging powers, or standing 
in a pecuniary relation only to the land, to be practically regarded as interests in the 
purchase money only ; so that no consents would, in fact, be prescribed in respect of them, 
and they would not affect a purchaser, though he had notice of them. 

As part of such a system the ci-eation of terms, to secure jointures or charges, would 
cease. Instead of such terms, the trustees might have powers of sale, without consent, 
over specific portions of the land. Such powers would be absolute, as between the trus- 
tees of them and purchaseics from the trustees ; but, as between the trustees and the 
tenants under the settlement"; they would, of course, be exercisable only in the shape of 
mortgage. 

17. If, on the contrary, settlements, trusts, and equities retained their present shape, 
they would not, I think, be adequately protected by allowing the parties interested under 
them or others to put a distringas caveat or stop upon the register, or to take some other 
proceeding in the registry office of a similar nature. 

Such a mode of protection implies the party's apprehension of an intended sale. Even 
with the most public notification of an intended sale, a sale might, in case of the party's 
absence or infirmity, or of his being artfully kept in ignorance, or of other circumstances, 
be made without his apprehension or knowledge. 

The evil of such a notification of a man's private affairs may be noticed in passing. 

To avoid the risk of a sale without the knowledge of a party interested, his stop should 
be imposed in the creation of the power. It is part of the power. 

Everything operating to check a sale should, in my judgment, be upon the title, as part 
of it. Nothing short of this can, I apprehend, afford adequate protection to settlements, 
equities, and trusts. 

18. If the plan of distringas caveat or stop were adopted, it ought to have the effect of 
altogether preventing a transfer ; for, if the transfer were made subject to the interest 
protected, the register could scarcely be preserved in the requisite degree of simplicity. 

In that case, the register would, in a short time, be so incumbered with distringas 
upon distringas, that the same investigation of title as at present would become necessary 
to ascertain the right to have the distringas on ; and in addition, the distringas itself 
would becom^ a part of thtevtitle. 

It may be said that no one' would buy a property with a distringas on, and that before 
sale the title would be cleared of distringas. But practically this would not be so ; for it 
would be known that the distringas showed no defect of title. 

Although, however, in order to an effective system of registration, the distringas ought 
to prevent a sale, it may be well to consider whether a system of making title by regis- 
tration, and at the same time of protecting a counteracting title by distringas on the 
register, is not unsound in principle. 

Under the present system, all the interests in the land are part of the title. The seller 
is supposed to sell, and so to represent before the buyer all these interests. The manner in 
which they are dealt with in the transfer to the purchaser is mere matter of conveyance. 
Thus, as regards the buyer, the seller is the only other party to the transaction. 

But if title be made in any manner by the register separately from the interests to be 
protected by the distringas, and so to be thrown into a position adverse to that of the 
seller, the distringas party becomes a third party to the transaction. 

Instead of the seller getting in this interest, as a matter between himself and the partj^ 
interested, the latter will place himself in conflict both with seller and buyer. 

Questions will arise between them as to the right to put on and continue the dis- 
tringas, as to the cost and damages entailed by delaying a sale assumed to have been 
made adversely to the distringas party, and as to matters arising out of the necessity thus 
thrown on the claimant to protect himself on the register. 

At present the seller is the acting party ; he must arrange and get ia all interests as 
parts of the estate he sells. But txnder a distringas system, the necessity for active de- 
fence and for an antagonistic position, is from the beginning thrown on all parties 
interested in the property, besides the registered owner. 

The party interested must even step forward to stop a sale which may never be made. 

The sale, when made, instead of being a sale of all those interests themselves into which 
the fee is split up, will be a kind of sale to be stopped by them. 
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Mr.E. N. Ayrton. The register, by thus protecting the interests, gives them an independent and adverse 
character. It makes on itself a title to stop against another title also on it to sell. 

One important consequence of forcing a beneficiary, or party interested or supposing 
himself so to be, to take the initiative, and actively to protect himself by distringas, 
■would be at once to bring into litigation many points of title, which are now arranged 
between the seller and buyer by an indemnity, or by retaining or setting apart some of 
the purchase money. At present the claimant is not affected by the sale ; he need not 
move ; the vendor makes no attempt to disturb him. The claim is wisely left by the 
claimant himself to sleep, because he knows that he can enforce it against the purchaser, 
as well as he could against the seller. The purchaser is safe with his indemnity. At 
length the claim is no more heard of, or is barred, or is disposed of by events. 

A distringas system, on the contrary, forces the claimant publicly to assert his claim and 
to defend his assertion. 

19. Some distinction might be made between interests which should prevent a transfer, 
and those which should not, but should only affect the purchase money. 

Estates enjoyable in the land might be distinguished from pecuniary interests in it, as 
jointures, portions, and charges. 

In the latter case the distringas need not operate to prevent a sale, or affect the land 
in the hands of a purchaser, but only to compel him to pay the purchase money in some 
particular manner, as into one of the superior courts. 

20. Thus by the one or the other effect of a distringas (either to affect both seller and 
buyer, or the seUer only), all equitable interests might be protected. 

21. The form of the distringas on the register should, it is apprehended, be as simple 
as possible, and therefore only state the name and address of the distringas party. 

But, as the effect of a distringas would be very important, the seller and buyer should 
have the greatest facility afforded them for ascertaining the interest which the distringas 
was put on to protect. It would therefore be proper that the distringas party should 
leave with the registrar a declaration of his interest. 

Here, at the outset, begins the conflict raised by the system of distringas. 

22. If the interest of the distringas party were transferred by sale, or otherwise than 
by act of law, the distringas proceedings would, I fear, have to be renewed in respect of 
the interest tranferred, in order to avoid the danger of a transfer of the benefit of the 
distringas itself^ which would be a transfer of a right to stop a sale. 

Any doctrine of distringas running with interest would tend much to complicate the 
system. 

23. But, whatever be the form of distringas, or the mode of transferring the benefit of 
it or the right to it, it would certainly be a stop on a prima facie title made by the 
register. Judicial authority would therefore be requisite to entitle a person to put on a 
distringas. And such authority should be based upon evidence of a prima facie interest 
in the distringas party, or, in default of such evidence, upon the affidavit of a competent 
and disinterested person coupled with some surety to abide any award in respect of 
damage caused by the distringas. 

24. The delay, expense, and conflict of a system of distringas might, I would suggest, 
be avoided, and equitable interests and trusts be protected by some such system of con- 
sents as I have before sketched. 

Such consents being personal, title, deducible in its simplest shape, would continue to 
be what it is now, and what, unless land be wrested from its social and political bearing, 
and reduced to the level of a mere productive commodity, title must, I conceive, always 
be, namely, the devolution of a contiuuous estate, right, or power. 

But, I may be allowed to remark again, that I do not propose to carry out these objects 
by a registry, or think a registry expedient or advantageous for the purpose. I venture 
only upon a simplification of title, leaving title to be evidenced by private docmnents, as 
it is at present. 

Such an extension, however, as that above proposed of powers of sale to aU land not 
conveyed simply in fee will considerably increase the number of cases in which money 
comes under the control of the trustees. 

25. This leads to the inquiry whether the misdealing of trustees of money is frequent. 

There are scarcely means of judging of the number of cases of misdealing, in propor- 
tion to the whole number or amount of sums in trust. But that of the number of such 
trusts as come under the notice of a lawyer cases of misdealing should form a conside- 
rable proportion is not surprising, when it is remembered that the object of bringing a 
trust before him is often to procure a remedy for breach of it. 

On the whole, however, I consider such instances of misdealing neither frequent nor 
numerous. 

26. So that, having regard to such cases, and to the effect of the powers now usually 
mserted in settlements and mortgages, it is not, in my opinion, objectionable, as part of 
a system of registration of title, to vest the registered ownership, both legal and equi- 
table, of settled land m trustees, subject only to the liberty given to beneficiaries of 
protectine themselves by distringas. 
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• 
My objections, which extend to the whole system of registration of title, rest on the Mr. E. N. Ayrton. 
grounds which I have already endeavoured to show. 

27. Keeping in view the distinction between the estates and interests enjoj'able speci- 
hcally in the land, and those which represent only a pecuniary relation to it, it does not 
appear to me that the latter would be unduly impaired by their ceasing to bind the title 
and follow the land. At the same time, it appears to me, for the reasons I have given, 
that they should not depend for their efficacy, as against the land, upon acts and forms 
external to the settlements. It would be better that they should not have any such 
efficacy, unless the settlor, by prescribing consents in respect of them, or by creating partial 
powers of sale, thought fit to secure them in the land generally or specifically. 

But it does appear to me that estates and interests enjoyable specifically in the land 
would be unduly impaired by their ceasing to bind the title, and depending for their 
efficacy against it on acts external to the settlement. 

Trustees have an influential position that would, in many cases, unduly deter the 
holders of such estates or the parties interested from taking any such active adverse 
step external to the settlement. Practically, the trustee might control the ownership of 
the land. 

Frequently too, as before observed, a sale might be made under circumstances that 
would leave the holder or party interested in ignorance altogether of the sale. 

To rest the protection of estates and interests enjoyable in the land in external acts and 
forms would be, it seems to me, to sacrifice the enjoyment of land to the form of transfer. 

For these reasons, I think that such estates and interests should always remain part 
of the seller's title, and not be enforceable against it, as it were, by external acts. 

But I do not mean that they should directly, and in the shape of estates and iaterests, 
be part of the title, but indirectly, as in the shape of personal consents, not discovering 
to a purchaser the estate or interest itself of the consenting party. 

28. For the purpose of ensuring accm-acy in the registered title, and for the security of 
purchasers, a public map does not seem to me to be necessary. 

For ordinary geographical purposes, where a personal inspection is not made of land or 
would be insufficient for ascertaining positions, distances, or boundaries, or in cases of 
public revenue or tithe income, where government or a single tithe owner is interested in 
lands comprising many separate properties, or where the public or numerous persons are 
interested in one property, a map of a public character is expedient and necessary. 

But iu the case of the sale of an estate, the land is within the personal inspection of 
the seller and buyer or their surveyors, and, excepting as regards boundaries, they are the 
only parties interested in the description of the land. 

As to internal quantities and particulars, the seller and buyer satisfy themselves each 
by measurement, or are content with some survey previously made. Each has or makes 
a map. So far, public maps would be quite unnecessary. 

A public map would be of use only as between the estate sold and the adjacent proper- 
ties. But here again there is no occasion for a public map, for the boundaries are generally 
sufficiently marked by hedges, ditches, walls, or other landmarks. 

If the boundaries be doubtful they must be settled before they can be delineated in a 
public map, but when settled, they could be defined by the usual landmarks as in other 
cases. 

Indeed, the construction of a pubhc map would render necessary a present judicial de- 
cision in every case of doubtful boundaries. This alone would be a serious inconvenience. 

In all cases a public map would entail the expense and delay of a comparison of the 
visible land with the delineation in the map. 

Every alteration, whether of boundaries or of the internal quantities of arable, pasture, 
and wood, must be recorded in the public map. 

Further, a public map must be not only geographical, but, if it is to be conclusive on 
title, it must show all rights of way, water, mining and other rights, parcel of the land — 
all, in fact, that are termed easements, advantageous, and appurtenances, now or hereto- 
fore enjoyed by lands in other lands. 

There must therefore be present litigation to settle all such questions where there is 
any dispute. 

There appears to be nothing in the present system to require so formidable a remedy 
as a public map. 

Now, land is bought by its names and alleged dimensions and its boundaries ; it is at 
the time of the sale generally presented more clearly to the buyer's eye by a map prepared 
by the seller. 

The question between seller and buyer is, whether there are certain fields of certain 
names, dimensions, and boundaries, held under the title made by the abstract. These 
are the things sold. This must be determined on the spot. A public map will not 
satisfy the buyer on the point unless, at the same time, it guarantee him the return of 
any purchase money he may have overpaid for arable or pasture, oi- acreage, in fact 
found wanting. 

When the purchaser has satisfied himself as to the tangible thing bought, a map or 
picture wiU present it more clearly to his eye. But there seems to be no advantage in 

Yy 2 
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Mr. E. N. Ayrton, muting the map or picture witli those of all the other estates in the kingdom, and making 
these imited maps or pictures public. 

Any supposition that such a public map would be an advantage appears to be founded 
on the idea that a purchase could be made in the map as convertible into land, much as 
the purchase-money may be paid in notes convertible into gold. 

29. If a registry were established it might be confined to Tuatters of title only, leaving 
the land itself to be described and identified as at present. The title would be to the 
land as described by the register, which would carry the matter as far as an abstract of 
title does at present. 

30. The authority wliich the chief registrar should have must depend, I apprehend, on 
the intended effect of the registry. 

If title (beyond mere priority from priority of registration) is to be made by the 
registry, and, again, estates and interests are to be protected by the registry against such 
titles, the registry wiU be of a judicial character, and the chief registrar must have 
judicial authority himself or act ministerially under the orders of a judge. 

As the questions that would arise before the registrar would substantially, I think, be 
the same as those now brought before the superior courts, it would produce less change if 
the registrar exercised a merely miuisterial office. 

The formal acts of registration should, in my judgment, be kept distinct from the 
right to perform them. 

The due performance of such acts, and the efiieient keeping and use of the registry, 
would be the special care of the registrar and constitute his duties. 

31. The answer to this inquiry, whether the registration should be voluntary or 
involuntary, must also depend much on the particular objects of the registry. 

Should the registry be intended to be conclusive on title, then, having regard to the 
novelty of the institution and the difficulties in working its details, also to the large 
amount of litigation that, by an involuntary or compulsory system, would at once be 
rendered necessary to clear up existing doubts in title and land, and having regard to the 
indifference of landowners to any benefits of registration, the safer course would appear 
to be that the registry should be voluntary. 

Should it be shown that agriculture, or the social and political relations of landowner- 
ship, or any public land interests, suffer for want of a registry, or, on the other hand, 
that landowners as a class think that they would be benefitted by a general registry, the 
registry might be compulsory. But no such facts appear hitherto. 

32. Lastly, inasmuch as registration could not, as against all parties interested, 
confer a warranted or parliamentary title, unless estates enjoyable in the land were to 
become liable to an unauthorized conversion into money, and unless all monies received 
upon a sale or a dealing with land were paid into some court or special jurisdiction, to 
be paid out only upon a judicial decision of all questions of title now in doubt or dispute ; 
and inasmuch as a parliamentary title ought not to be conferred unless the title of those 
who otherwise would have an estate enjoyable in the land be in such a complicated and 
hopeless state as to defy the resources of private conveyancing and dealing, and so in the 
public interest to justify the sacrifice of the rightful owner's enjoyment in the land, for 
the purpose of restoring the land to commerce (as in Ireland) ; and inasmuch as it is a 
sound principle of general application, that any parliamentary protection to take care 
of interests which the individual is able to take care of himself, and is in the 
daily habit of managing without injury to the public, is equally injurious to Government 
and" the individual, casting on the one incompatible responsibilities and weakening the 
independence and energies of the other, it would, id my opinion, be highly detrimental 
that the registration should confer at tlie outset (or at aoy time) a warranted or parlia- 
mentary title. 

S3. The provisions of the registry should therefore relate only to the title subsequent 
to the commencement of the registry, leaving the antecedent title to be stiU, as now, the 
subject of investigation. 

And contrary to the ioaplied expectation that, by lapse of time or otherwise, such 
investigation would become unnecessary, I do not see how, unless a warranted title were 
conferred on the occasion of each successive sale and transfer, the purchaser could, without 
an investigation of the antecedent title, know what estate the vendor was actually 
selling or transferring to him. 

Any such successive warranty of title or any such title without investigation would, as 
I have before remarked, be inconsistent with the enjoyment of the substantial benefits of 
landownership, and the maintenance of the social and political interests with which those 
benefits are ia our country identified. The end of sale and transfer would be sacrificed to 
the means,* 

E. N. Ayeton. 



* See outline by Mr. E. N. Ayrton, of Statutory provisions for carrying out the above plan, 
Appendix, Part C. 
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Mr, Pyne {Glerlc to the Board of Copyhold and Tithe Commissioners) — - Mr. Pyne. 

30th October 1854. 

As the circular which has been forwarded to me from the Registration of Title Com- 
missioners appears, for the most part, to have been framed with the design of eliciting 
from members of the profession opinions upon matters connected with conveyancing, 
and as the information which it is in my power to offer in reply is of limited range, and 
in some degree special in its character, I beg permission to be allowed to confine my 
attention to such points in the commissioners' questions as fall within the compass of my 
peculiar experience. For the same reason I trust that I may venture to disregard the 
numerical order of the questions, and proceed at once, according to my own method, to 
the subjects which I shall have to comment upon. 

(A. 7. ) I think that the period for a registry ofassurances as distinguished from a register 
of title has passed away, and that the former system is too cumbrous for tlie present day. 
Within the last twenty years, changes affecting land have occurred in a direction, and upon 
a scale of magnitude, which could not have been anticipated ; and analogy would lead us 
to conclude that the future may not be altogether barren of similar innovations. A single 
railway with its branches traverses a hundred parishes, severing and appropriating the 
lands which lie along its course ; its termini in London and the populous towns, displace 
masses of buildings which, if removed to the country, would form towns of themselves ; 
at the points from which its most important branches diverge, and around, its various 
stations as they approach the metropolis, other towns spring up, or villages are expanded 
into towns ; and after its completion, the surplus lands which it eliminates, have to be 
gathered and disposed of throughout a network of lines, which if extended into one, 
would stretch across the island. In the county of Lancaster alone, 235 parishes or town- 
ships maintaining their own poor have railways passing into or through them ; and in one 
instance (Preston,) six different railway companies have acquired land in the same parish.* 

There is now before me an official document relating to a purely agricultural township in 
Cambridgeshire, in whicli the Eastern Counties Railway Company have acquired, for the 
purposes of their line, property containing 139 acres, 3 roods, 29 perches. This quantity 
of land consists of a combination of small pieces carved out of seventy other properties, 
every one of which belongs to a different owner. This single transaction would therefore 
require the registry of at least seventy distinct conveyances ; and as the lands conveyed 
to a railway company, as well as the surplus lands which it reconveys to the public, are 
held by a kind of parliamentary title, no compensation in the shape of security could 
accrue in such a case for the expense of registration. 

The various benefit building societies which of late years have been established, afford 
another instance of the magnitude of the interests which a registration of assurances 
would injure. It has been asserted that upwards of 2,000 of these societies exist in 
England. In the " Building Societies Directory and Almanack " for the present year, 
1,074 of them will be found inserted, with the names of their respective officers ; and of 
this number, 1 1 4 are entered under the designation of " Freehold Land Societies." This 
latter class of Societies, as well as the freehold land branch added by way of supplement 
to some of the previous societies, are both of them a recent development of the original 
scheme of building societies proper, and are so rapidly increasing in number and in the 
extent of their business as to constitute a peculiar feature in the landed system of the 
country. 

One of the freehold land societies called " The National" is already so far advanced in 
its operation as to have issued 87,920 shares, and purchased more than a hundred 
landed estates. The character of these estates, and of the allotments into which they have 
been divided for re-sale, will be best understood by the maps of several of them, which 
I venture to transmit to the Commissioners, and which will be found to contain besides 
much useful information. It will be seen from them that the price of the several allot- 
ments varies from upwards of 501. down to the small sum of 6?., and that the price 
includes also the expense of conveyance. It is doubtful whether a registry of assurances 
would afford any advantage whatever to the owners of these little properties. They have 
implicit confidence in their titles, which are simple, and not likely to be embarrassed by 
entails, jointures, or other family charges ; and even on the occurrence of a mortgage, a 
simple receipt for the sum advanced, indorsed on the mortgage deed, re-vests the property 
in its original owner. On the other hand, no system of registration of assurances which 
has yet been suggested, could embrace the multifarious transactions of such societies, 
without imminent risk of involving them in ruin. 

When the Real Property Commissioners recommended the establishment of a general 
registry of deeds and instruments relating to land, they were acting under the impressions 
produced by the census of 1821 . The public have now before them the results of the census 
of 1851 ; and during the interval, the population of England and Wales has increased one- 
half. The inhabited houses have increased in a stiU greater proportion, the numbers being 

In 1821 2,088,156 

And in 1851 3,278,949 

* See " Return of all the Parishes in England and Wales into which, or through any portion of 
which any Public Railway passes," &c., ordered by the House of Commons to be printed 
5th August 1853. 
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Mr. Pyne. It yq.&j be assumed then^ that in this direction alone within the last thirty years, the 

national wealth has been augmented by the addition of 1,200,000 new houses, in addition 
to those which have replaced houses decayed and destroyed. Very much of the benefit 
thus derived owes its existence to the enterprise and skill of individual builders, whose 
speculative operations are already sufBciently interfered with by law charges ; and as the 
dealings with house property are more frequent than with cultivated land, and the 
pecuniary interest involved in each transaction is of comparatively limited amount, it is 
not, I think, overstating the case to assert, that the expense of registering every assurance 
aflfecting this creation of modern industry would prove a public detriment. Thus the 
railway, the building society, and the census of 1851, aU come in aid of the arguments 
which previously existed against the formation of a general register of assurances. 

On the other hand, I think that a register of title might be instrumental in simplifying 
both the title to land and the forms of conveyance ; but in what manner these results are 
to be produced, it will be my endeavour to show in the sequel of these remarks. 

In the meantime I proceed to the consideration of one or two other preliminary 
questions. 

(Q. 8.) Whatever be the system of registration adopted, I am decidedly of opinion that 
in the first instance it should be either entirely voluntary, or tried compulsorily within only 
a limited district. If a register were required to operate at once upon aU the assurances 
or titles throughout the country, before the Registry Ofiice could have properly matured 
its plans, or tried its rules and methods by the only efficient test of experience, I feel 
satisfied that the pressure upon the registrars would be so great, and the errors so nume- 
rous, that the system must speedily coUapse. For the proof of this assertion, I would beg 
to refer to the petition of the Incorporated Society of Attorneys, Solicitors and Proctors 
against the Registration of Assurances Bill of 1853. They state, that in the event of such 
a law passing, " they think that they may safely assume that 300,000 deeds will be 
" annually registered." The reasoning which follows this remark, applies forcibly to the 
present question ; for should a general and compulsory registry of title take place, I think 
it will be hardly prudent to assume that a less number than 100,000 titles would annually 
require to be registered. The task of registering titles, moreover, would be very diflerent 
from the mechanical business of merely registering assurances. 

The question whether it would be necessary to couple the registry with a public map 
is important, both on its own account and in consequence of the conflict of opinion which 
it has excited. Viewed in connexion with a registry of title merely, Mr. Duval's plan of 
dispensing with a map would not appear to be applicable, and I am not aware of any 
other which has yet been suggested than that of resorting to an index of names. As I 
fear the old error is still prevalent in certain quarters, that such an index is possible as 
the basis of a scheme of registration, I propose to examine the point somewhat in 
detail. 

A system of general registration, founded upon an index of names, is of course intended 
ultimately to embrace all the lands of the kingdom, and therefore, if it succeed in attain- 
ing the object proposed, it must include the names of all the landowners and registered 
incumbrancers. The number of properties in England and Wales assessed to the Land 
Tax in 1798 was 1,465,950, and I do not know of any return that has since been 
published, which will give a more correct idea of the number of landowners whose names 
would have to be included. The elements of which this mass of names is to be composed, 
and which are to be arranged in alphabetical order, wiH require particular attention. 

Within a very limited circle, I can point to an instance where a person at the age of 
Mttle more than thirty had already borne, legally and regularly, four difi'erent names, 
and where another person chose arbitrarily, some few years ago, to assume a totally 
different name, by which he has ever since been known. There is a modern case, if I am 
not mistaken, decided by the Court of Queen's Bench, in which it was held that any man 
might adopt a different name without the royal licence, and that the name which he 
adopted, if he were known by it, was his legal name. The important bearing of such a 
decision upon an index of names must be obvious. But besides, it is only within little 
more than a century past, that a settled orthography of English proper names has begun 
to exist. In former times there wiU be found instances of the name of an author spelt in 
two different ways in the same printed title-page of his own works. The name 
A'Becket is at present inserted in alphabetical lists under the initial letter A. ; but in 
our early literature, the great Archbishop of Canterbury is known simply as Thomas 
Becket. Another Archbishop of CanteilDury, only inferior to the former in celebrity, 
Cardinal Pole, has his name generally written Pool or Poole. There is not a more 
thoroughly home-born English name, or one of greater distinction than that of Shake- 
speare ; and yet three of his most eminent commentators (Malone, Mr. C. Knight, and 
Mr. Collier) write the name in as many different ways. I allude to these discrepancies in 
particular, because the names to which they refer are familiar as household words ; but 
the list might be indefinitely extended. In comparatively recent times, individuals and 
families have changed, almost imperceptibly, the manner of spelling their names in 
certain trifling particulars, 'which do not affect the sound, but which would introduce 
confusion into an index. The substitution of i for y, or the contrary, is a familiar 
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example. Even at the present day, the carelessness with which imperfectly educated ^'r- Pyne, 

persons in the rural districts speU their own names, has on several occasions come under ~ 

my observation. In the case of legal documents executed by marksmen in particular, 

variations between the spelling of the name in the body of an instrument and the name 

appended to the signature, are of ordinary occurrence. Within only the last few days, I 

have had before me one case of a baronet omitting all allusion in his signature to one of 

his pre-names, which is inserted in the body of a legal instrument, and another in 

which a difficulty arose from Mr. James George having been hitherto described as 

Mr. George James. The two classes of error which these circumstances indicate would, I 

need hardly add, be very injurious to an index of names. 

Another class of errors is adverted to by Lord St. Leonards in his pamphlet " Shall 
we register our Deeds, fee," where he remarks upon the presumed consequences of a 
purchaser being deprived of his estate from a clerk carelessly writing Compton for 
Crompton, an error which his lordship states was actually committed under the existing 
Registration Acts. 

Such, then, are some of the instances in which an alphabetical index of names is liable 
to fail by reason of errors ; but there remain behind classes of cases which would render 
such an index in practice unmanageable. In an index of the names of landowners in 
England, the English peerage will present a very important feature, to say nothing of the 
eldest sons of peers bearing titles by courtesy, and of Scotch and Irish peers possessing 
lands in England. Is the name of their title or their family name to stand in the index ? 
If the former, then in the common order of things Mr. A. this year may be Lord B. next 
year, and the earl, marquis, or duke of C. in the year following. If the latter, then who is 
to be responsible for knowing at every moment the family names and actual condition of 
all the nobility who bear titles throughout the three kingdoms? It is not very likely that a 
" John Lackland" will often be found in the peerage, and therefore the question proposed 
may be expected to apply more or less to a thousand names, and a very considerable 
proportion of the lands of England. 

Then how are the lands held in mortmain, or otherwise, for religious, charitable, and 
public purposes to be represented by means of an alphabetical index of names ? The 
clergy with their glebes ; churchwardens and overseers in probably half of the parishes in 
England, as the trustees of what are commonly termed town lands, or church lands, and 
who are changed every year; surveyors of the highways; guardians of the poor; feoffees 
of the little patches of charity land dispersed through the country ; trustees of the dissent- 
ing places of worship; ecclesiastical and municipal corporations; — all of these may be easily 
described in their corporate or collective character, and their individual names may 
be safely omitted in a system of registration founded upon maps ; but where would be the 
definite and invariable places for them in an alphabetical index of names ? 

These observations may serve in some measure to dissipate the opinion which is popu- 
larly entertained that to make an alphabetical hst of English landowners, with symbols 
referring to the titles or assurances of their estates, would be a simple affair, something 
like making a list of names and residences for a London Directory. But it will further 
appear, upon investigation, that even to make a London Directory with accuracy is not 
altogether a matter so very simple. There have been for some few years past two 
directories for London published annually in opposition to each other, and the rivalry 
between them has revealed some circumstances worth consideration in trying the issue 
now under discussion. The editor of one of these works points out specifically twenty- 
three alleged errors in little more than two pages taken without particular selection from 
his rival's publication for the present year, while that rival on the other hand boldly pro- 
claims, in distinctive type, that he has made discoveries which indicate a proportion of 
error, giving "113,000 blunders" for a particular part only of the opposition Directory 
for 1853. In compiUng such elaborate works perfect accuracy is unattainable, and the 
term is merely one of degree. The statements made by these rival editors, therefore, are, 
in my opinion, far less injurious to the editors themselves than they are to the advocates 
of a system of registration which must aim at perfection, and who propose for that end to 
place it upon the imstable platform of an index of names. 

A system of registration, on the contrary, which is founded upon maps, will have for 
a basis the ground itself; and so great at the same time will be the expansive force of 
such a system when properly developed, that it may be made to include with ease classes 
of difficulties which no other system of registration can reach. I have often thought, 
without being able to satisfy myself, how Mr. Duval's plan of symbols would meet the 
following case. The ground which is now encompassed within a boundary line of about 
two miles, formed by Park Lane, Oxford Street, Regent Street and Piccadilly, was, in 
the year 1700 wholly unbuilt upon, with the exception only of a small space at the south- 
eastern corner, and a frontage containing a dozen or two of Houses in Piccadilly. The 
ground thus left vacant appears, by a map which is before me, to have consisted of 
about twenty fields, which, in the course of the ensuing century, became entirely covered 
with buildings. It is true that we advance more rapidly in these days, for almost equal 
areas, in the regions of Belgravia and Tyburnia, have been covered by houses in a quarter 
of the time, but I prefer the more ancient district which I have selected for illustration, 
because it is compact, clearly defined, and well-known. Let its assume that at the outset 
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Mr. Pyne. these twenty fields were all held under one title. Hyde Park, which adjoins, is, I beheve, 
so held. Under Mr. Duval's plan this title would fall within the registration district 
comprehending the county of Middlesex,* which would contain perhaps 50,000 other 
titles. Let us take then, as its symbol, the No. 23,245. But by the end of the century, 
when. the land had become wholly built over, there would probably be a thousand titles, 
where at first there was only this one. We may choose, then, for our present purpose 
that particular title of the thousand which bears the subdivisional symbol No. 703. 

This latter title, again, might apply to half a dozen houses, which were afterwards sold 
separately. Consequently for one of these houses a tliird symbol would be required, 

23,245 

which we may take to be No. 5. The figures 703 would then represent the fuU 

5 
symbol of the title, in the Middlesex register, to that house. If we were to take 
a hundred other titles, referring to houses in the neighbourhood of the former, we may 
thus readily suppose them to be represented by such symbols as the following : — 

23,24.5 23,245 23,245 2.3,245 23,245 23,245 23,245 23,245 

742 TOZ 703 742 689 736 736 748 

1 ~2 2 T 

which are eight only of the symbols out of the hundred that would be required. A new 
street is then formed, as we know that Regent Street has been, and cuts through every 
one of the properties, the titles to wliich are represented by these hundred symbols, 
taking the whole property in some instances, and in others only a part. On each side 
of the newly-formed street, new houses wiU have to be built without regard to past 
boundaries, which, in the absence of a map, will exist only in imagination after the 
numerous properties have changed owners, and become intermixed and consolidated. Let 
us lastly suppose that, under these circumstances, a speculative builder has acquired the 
strip of land which now contains the houses and buildings forming the western side of 
Regent Street from Oxford Street to Vigo Street. My difficulty is this : with regard to 
this strip of land, what is the symbol which shall connect it with all the previous symbols 
referring to the titles which belong to it, disentangle it where it is involved with other 
properties held under titles referring to symbols common to both, and carry it back to 
the symbol No. 23,245 in the register from which we first started 1 

These complicated symbols, it is to be observed, are altogether conventional and arbi- 
trary, and of no use in themselves, but are designed for the express purpose of removing 
the difficulties of registration ; whereas a map, when it is once made, is really useful for 
a variety of purposes. 

But even though the system of symbols were unobjectionable, neither Mr- Duval's plan, 
nor any other plan unaccompanied by maps, could protect our speculative builder from 
the chance of his taking by mistake, for one of his titles to land impinging upon Regent 
Street, a title referring to land, not near Regent Street, but actually in Park Lane. 

Now the process which Mr. Duval's plan could only accomplish with extraordinary 
difficulty, if at all, would be simple and easy if proper maps had been employed through- 
out ; and it would be impossible that the mistake as to title could happen. 

It is alleged, however, that maps might be dangerous where land is of extreme value ; 
and an instance by way of illustration has been given of land which was sold at the rate 
of 38(>,000L an acre. But there would be no difficulty, if the boundaries of land should 
become of such exceeding importance as to justify the expense, in making a map of land 
of the same size as the land itself. Only a few weeks ago I had before me a case of 
exchange under the Inclosure Acts, involving freehold land situated within fifty yards of 
the Royal Exchange in London. The land in question was, as usual, described and 
identified by the aid of a map. A similar case is now before me in the ordinary course of 
business, embracing four pieces of freehold land close to New Cannon Street, and con- 
taining together in square feet 247 ft. 10 in. The smallest piece is 27 sq. ft. 2 sq. in. 
only, or the size of a common dining table. According to the surveyor's valuation the 
land is estimated at the rate of more than 130,000?. an acre. The map of these four 
pieces of land, which is to be used for the purposes of the exchange, shows their connexion 
with the adjoining properties ; and a surveyor will at once apprehend its character by 
being informed that it is constructed upon the scale of 1 to 96. To give an idea of this 
scale to persons unaccustomed to surveyor's measurements, I majj- venture to state that 
every square yard upon the ground is represented upon the map by a space equal to a 
square described upon half the diameter of a sixpence. There are in the City of London 
9S parishes, containing in the whole 370 acres, or an average of 3'77 acres in each parish. 
The largest parish contains 27 acres, but only 9 others exceed in size 10 acres each ; and 
the smallest of all contains 0'8 of an acre. Upon the scale of 1 to 96, no surveyor would 
doubt that every square yard of land in the City of London might be accurately repre- 
sented on a map. 

* The number of properties in Middlesex, according to the Land Tax Assessment of 1798, 
was 115,700. 
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Instead, however, of further discussing what is possible to be done by means of a Mr. Pyne. 

system of registration founded upon maps, I may perhaps be permitted to state what has 

been actually done by means of the Tithe apportionments, in which two-thirds of the lands 
of England are already registered. These apportionments, which are accompanied by maps, 
have for their weU-known object the distribution of the tithe rent-charge amongst the 
titheable lands of each landowner ia every parish ; and they were made by valuers 
appointed by the landowners themselves ; such valuers being the principal surveyors and 
land-agents of their respective districts. 

A special branch of the Tithe Commission, called the apportionment department, has 
superintended and controlled the legal and formal part of this work. It will be obvious 
to every one who considers the subject for a moment, that in giving preliminary instruc- 
tions to valuers how to proceed in the moie difficult cases, in furnishing them with infor- 
mation in reply to their inquiries, and in examining and revising 11,7416 apportionments, 
it was necessary to proceed systematically, and to devise rules and processes for the pur- 
pose of securing uniformity of structiu-e, and preventing doubts which might give rise to 
future litigation. 

This was the more essential, because the subtleties and intricacies of the old law of 
tithes were certain to come extensively into action in dealing with all the titheable lands 
of the kingdom ; the provisions of the Tithe Act were as yet novel and untried ; and the 
valuers themselves, intelligent and able as they undoubtedly proved to be, and intimately 
acquainted with the main principles of the tithe commutation, knew little — as a class — of 
tithe law, and were unaccustomed to the restraint of legal forms. As the fee-simple value 
of all the rent-charge which had to be apportioned represents a capital sum of little less 
than a hundred millions sterling, it was also of importance that the particular items 
making up the total rent-charge should be well looked after ; or the multitude of them, 
amongst which were many very small subdivisions, might lead to omissions and errors 
which, after the confirmation of the apportionment, would be irremediable. In general, 
there were for every apportionment five distinct documents : — the original draft, the office 
copy, and three engrossed copies on parchment. The longest apportionment ever received 
occupied 399 skins of parchment ; but, taking the whole of the apportionments one with 
another, cases in which a single one of them exceeded 200 skins, were rare. Those con- 
taining between 100 and 200 skins each were not uncommon, and the average of the 
whole was 23 skins for each draft, or 115 for each apportionment, including the draft and 
four copies. Where, however, a single landowner owned the whole of the titheable lands 
of a parish, except the glebe, the office copy was dispensed with ; and if, out of the 11,746 
apportionments confirmed, we allow the odd 1,746 for such cases, the quantity of matter 
which passed through the apportionment department, in. one shape or other, may be esti- 
mated as equivalent to what would be contained in 1,310,63'2 skins of parchment. I have 
expressed this total in the quintuple, instead of in the single form, for the following 
reason. It was enacted that each of the three engrossments should be deemed satisfactory 
evidence of the matters stated in it ; and thus it was necessary that the clerical as well 
as the substantial accuracy of each should, as far as possible, be provided for ; and clerical 
errors, even in the office copy, would have discredited the public service, and held out 
a bad example to the valuers. Hence it became necessary to lay down new rules for 
collating the documents one with another, as it was easy to foresee that the common 
methods of collation would be insufficient to guarantee the accuracy of more than a 
hundred millions of figures. It will be seen from the foregoing statement, that in 
the examination of the apportionments there were four distinct points wliich required 
attention : — 

1. Their legal accuracy ; 

2. Uniformity and clearness of expression ; 

3. Substantial accuracy in the figures of the draft ; 

4. Clerical accuracy in the copies ; 

the whole four of them being subservient to the capital object to be attained, that of 
fixing the right amount of rent-charge upon the right land. 

The apportionments were founded upon agreements made between the landownei-a 
and titheowners, estabhshing the gross amount of rent-charge for each parish, or upon 
awards having the same object, made by the assistant Tithe Commissioners. These 
agreements and awards were intended also to show, generally, the various liabilities of the 
lands differently circumstanced as to tithes, as well as partial and absolute exemptions. 
These liabihties and exemptions, it will be remembered, depended in a great measure 
upon the evidence of old terriers preserved in the bishops' registries. The gross rent- 
charge for the parish was, on the other hand, established with reference to the average 
actual receipts of the titheowner during the seven years ending at Christmas in the year 
1835 ; and where the parties interested were agreed as to the rent-charge, the most com- 
pendious, if not alwaj's the most satisfactory mode of showing the special liabilities in 
regard to tithes attaching to the parish, was to embody the terriers, or such parts of them 
as were deemed relevant, in the agreement. This was frequently done, and threw upon 
the valuers and the apportionment department no little trouble in intrepreting them. 
The same course, though more sparingly and judiciously, was sometimes followed in the 
awards. Every article of titheable produce might be owned by a distinct titheowner, 
or by a distinct class of titheowners in any nximber of undivided shares. Again, the 
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Mr. Pyne. rights of each titheowner might be confined to particular portions of a parish, -which 

might thus consist of a hundred titheable districts, included in one apportionment ; and, in 

one or two instances, the tithes which accrued at particular seasons of the year, were payable 
to different classes of titheowners. The complexity arising from combinations of these inci- 
dents was sometimes sufficiently embarrassing, for the subdivisions of interest amongst 
titheowners were excessively minute. The bee, for instance, produces three distinct titheable 
articles, honey, wax, and swarms ; and in the case of a particular apportionment, containing 
numerous tithe districts, the wax and swarms in part of the parish went to one class of tithe- 
owners, and the honey to another ; and, amongst one of these classes there was, if I 
remember rightly, a subdivision of the tithe of honey, together with other tithes, into 
fifty-six undivided shares. Then the lands discharged from the payment of tithes when 
in the manurance of the owners required a special treatment ; and there were a few 
troublesome cases of parishes, where the full titheability or partial exemption of lands 
depended upon the double contingency of cultivation and occupation by a parishioner or 
non-parishioner. Such were a few of the complexities arising out of the law of tithes ; 
but the irregularities which prevail in the mode of holding land in particular places, 
also interfered with the uniformity of apportionments. As instances of these irregula- 
rities, I may allude to 

1. Land, subject to rights of common in gross, where some of the owners of the rights 
had no enclosed land in the parish. 

2. Lot meadows, in which no one could define his own portion of land, but the owners 
drew lots for their shares every year. 

3. Meadow land, in which one person owned the foreshare, and another the aftermath, 
each in severalty ; or, in which the foreshare was held in severalty, and the aftermath 
was commonable. 

Next to providing for the accuracy of apportionments it was of importance that they 
should be constructed in the simplest form which they were capable of assuming. The 
Tithe Act suggested the tabular form, which was adopted ; and the various modifications 
of that form, to suit aU the specialties which occurred, became the task of the apportion- 
ment department. If any one has followed me thus far, he will, I trust, come to the 
conclusion, that a system of registration which Avas capable of embracing the enormous 
mass of details that have been referred to, within the three foUowiug simple rules, which 
have been inflexibly adhered to from the first apportionment to the last, possessed con- 
siderable merit : these rules were, — 

1. That the apportionment should show upon the face of it, that every essential term of 
the commutation which was capable of distinct expression, had been duly regarded. This 
was to provide for the legal accuracy of the apportionment. 

2. That every quantity of land dealt with, should be entered once, and once only, in a 
single line, in the body of the apportionment ; and that, however numerous or complicated 
might be the liabUities to which such quantity was subject, they should aU be expressed 
in visible connexion with that single line. This was to secure the simplicitj'^ and clearness 
of the apportionment. 

3. That the figures by means of which the quantities and rent-charge were expressed, 
and the connexion of the body of the apportionment with the summary, should undergo a 
separate and independant examination, in the office copy, and in each of the three engTOs- 
ments, as well as in the draft. This was to ensure clerical accuracy throughout the whole 
of the proceedings. 

Now, I have no hesitation in declaring my belief, that if it had not been possible to realize 
through the eye, by means of figures, the contents of the various quantities of land which 
were to be separately dealt with, together with the rent-charges applicable to them, in a 
compact and condensed form, these rules wo'jld have been impracticable ; that no other 
rules could have produced the same degree of accuracy; and that such a form was 
unattainable except upon the confident assumption that the quantities themselves were in 
reality what they were described to be ; and the description itself would have been 
worthless if not accompanied by a map. 

As an illustration of the first rule, we may take the common case of farm moduses. Let 
us assume that a landowner owns an estate of 500 acres, of which a particular farm contain- 
ing 200 acres is discharged from the render of tithes in kind, by payment of a modus of one 
pound; — that 80 acres are discharged from tithes in kind by a modus of threepence an 
acre— that 120 acres are titheable in kind, for which a composition of 18L was paid 
annually ; and that the remaining 100 acres are tithe-free. It has been a common practice 
for the landowners of a parish to give instructions to the valuer to apportion the rent-charge 
according to past payments, or ia other words, that each landowner should pay imder the new 
arrangement what he previously paid under the old. This sum, it wlU be observed, would, 
in the case which we have assumed, be 20L ; Aaz., \l. for the modus, \l. for the 80 acres 
at 3d an acre, and 18J. for the composition. But here another element is to be considered; 
for the general practice throughout the kingdom, -,yhere tithes were under composition, 
was for the landowner to pay the rates for the titheowner, in addition to the composition ; 
and as the rent-charge in lieu of tithe is made rateable, it became necessary, in aU such 
cases, to make an addition ';0 the composition as a consideration for the rates. An 
apportionment, therefore, made according to past payments, meant past payments and 
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rates combined. We will suppose that in our assumed case the rates were 4s. in the Mr. Pyne. 

pound. Now in the early stage of tithe commutation, when the draft apportionment for 

the parish in 'i\'hich the estate was situated arrived in the tithe office, there was a strong 
probability that the gross rent-charge would be set down opposite to the total of 500 
acres forming that estate, without any sufficient specification of the peculiar liabilities to 
which each portion of it was subject, The draft would thereupon be sent back to the 
valuer, with directions to set out separately, under distinct totals, the farm subject to the 
modus of \l., the 80 acres subject to the modus of 3c?. an acre, the 120 acres subject to 
tithes in kind, and the 1 00 acres which are tithe-free. Upon the/eturn of the draft to the 
office, under the circumstances above stated, it was almost a certainty that the rent-charge 
upon the farm would be \l. 4s. instead of U, ; the valuer having added 4s. to the modus for 
rates. The like addition would be found made in respect of the modus of 3d an acre. A 
lawyer will at once detect the errors thus committed ; for the moduses represented the 
full value of the tithes in kind.;, and it was expressly provided by the Tithe Act, that in 
apportioning the rent-charge, lands should have the full benefit of every modus. In fact the 
valuers hardly ever adverted to the distinction between a modus and a common yearly com- 
position, until it was pointed out to them ; and many hundreds of errors have been corrected 
under this head alone. The necessity for setting out separately the modus and tithe-free 
lands, will be further apparent, from the possibility that all lands which render tithes in 
kind might become subject to an extraordinary charge, if cultivaved as hop-grounds or 
market-gardens; ixom which charge, these lands covered by the moduses, and tithe-free, 
would be exempt. The advantage of the rule was also shown in its limiting, within the 
narrowest compass, the ground upon which objections to the apportionment could be taken 
at the parish appeal meeting, and confining such objections almost exclusively to qxiestions 
of the relative value of titheable produce yielded by particular lands. 

With regard to the second rule, the chief difficulty occurred in some of the large northern 
parishes, where tithes were owned by numerous parties in three distinct classes. In some 
of these cases, the vicar owned all the small tithes, except lamb and wool ; a class of 
impropriators owned the lamb and wool tithes of twenty or thirty separate districts ; and 
another class of impropriators owned the great tithes of as many other districts ; the 
districts to which each class of impropriate tithes applied being wholly different. In such 
cases, each quantity of land inserted in the apportionment might be liable to three distinct 
rent-charges ; and it required a careful analysis of the lands of the parish, in order to keep 
within the rule, so as always to show at a glance, and without mistake, the three rent- 
charges to which each quantity of land was subject. Another type of the same difficulty 
was, where the vicar had aU the small tithes, a class of impropriators the hay tithes, and 
another class the rest of the great tithes, in separate and unconnected districts of the same 
parish. 

The third rule speaks for itself, and the effect of it has been very satisfactory. A 
clerical error of a halfpenny omitted, was once discovered in the body of an engrossed copy, 
but as the error was not repeated in the summary, no harm could have happened from it. 
With this single exception, I am not aware that in the distribution of rent-charges, 
amounting to between three and four millions sterling over all the titheable lands of 
England and Wales, a single mistake has ever been detected by the public. 

Having thus stated my reasons for preferring a system of registration of title founded 
upon maps, either voluntary in character or limited as to district in the first instance, I 
proceed to the more serious task of considering how such a system is to be carried into 
effect. I have not the presumption to suppose that I can, at present, do more than 
furnisli one or two hints towards the accomplishment of a work of so much difficulty, 
and I should be gratified to find that even these are not altogether valueless. 

The scheme of registration originated by Mr. Wilson appears to me to be preferable to 
any other which has come under my notice ; but the objection against it, in the expense 
and delay of providing the maps, is a considerable disadvantage. To map all England 
and Wales, would require about 10,000 maps of districts not included in the available 
tithe maps, and might be expected to occupy ten years. If the scheme were tried 
experimentally upon a single county first, with the idea of bringing in the other counties 
gradually, it is plain that the process would be much longer. But thei'e is another objec- 
tion which presents itself to my mind in connexion with the mapping of the kingdom at 
once, though it has hitherto, in aU. previous schemes of registration, been either ignored, or 
passed over in an imobtrusive sentence or two, as though the matter were an unimportant 
detail. What is to become of all the copyhold lands ? Lord Coke estimated these, if I 
remember rightly, as forming more than half the land of the country in his time. If we 
go back a century earlier to JB'itzherbert, his treatise on " Surveying " will present a strik- 
iD.<T picture of the wide extent of the copyhold system then existing. Unfortunately, there 
is hardly any reliable information to be obtained as to the extent of copyhold lands at the 
present day. About fourteen or fifteen years ago, I devoted some attention to this point, 
and the result of my investigation led me to the opinion that the copyholds could not be 
much less than one sixth of the kingdom. They have, however, been decreasing more , 
rapidly since that time. Are these copyhold lands to be mapped? If so, what is the use 
of incurring the expense of mapping a parish which may not contain an acre of freehold 
land, and to which the register will not apply \ If they are not to be mapped, then the 
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Mr. Pyne. system of registration is incomplete, and there will be forced upon it the perplexing ques- 

tions to answer throughout the Idngdom, and particularly in Norfolk and Suffolk, of what is 

copyhold and what is freehold land. The objection suggested by copyholds, I have stated 
in its simple form, but it is becoming daily more complicated, in consequence of the shift- 
ing of tenure which is now going forward, upon the exchange of freehold for copyhold 
land under the general Inciosure Acts (^See 9 & 10 Vict. c. 70. s. 9.) ; and by means of which 
lands may be removed to a considerable distance from the manor to which they appertain. 
There is one other point which my past experience points out in connexion with the tithe 
maps, and the maps required for a general register. There must be more than 2,000 parishes, 
reckoning the northern townships as parishes, in each of which a single landowner owns 
either all the land, or all the land except the glebe. The boundaries of these parishes 
are well known, but the parishes themselves have in general been mapped in a very rough 
manner, where maps of them have been required for the purposes of tithe commutation. 
I have been in the habit of considering that one particular nobleman owns no less than 
150 of these parishes, most of which have probably been in the same family for centuries, 
and may possibly remain so for generations to come. With reference to parishes like 
these, all that appears to be essential for practical purposes, in making a map of England 
for a register, would be to procure a correct outline ; and the internal subdivisions might 
be added when the land came to be divided. Such parishes, moreover, might safely be 
left amongst the last to be brought upon the register. 

If I rightly understand the feeling which is abroad, what the landowners of England 
want, is present relief against the oppression of a restrospective investigation of title ; and 
what the capitalist, when he buys an estate wants, is security that he shall not have to 
paj' an indefinite sum in addition to the purchase money, and get a bad title after all. 

Having regard to these circumstanees, I have been led to the consideration whether 
the benefits proposed by Mr. Wilson's plan might not be attained, and the objections to it 
obviated by other means ; and the suggestions which foUow are the result of what has 
occurred to me. 

My proposition then is, to start the system of voluntary registration of title at once ; to 
take advantage of the tithe maps as far as they are available ; and in other cases 
to work out the system by means of private maps, authenticated through the agency of 
an oflicial supervision ; but to make a proper map in every case indispensable. What I 
mean by a proper map is one scientifically constructed upon a sufficient scale, showing 
the connexion of the land to be placed upon the register with the adjoining properties, 
and showing also its position with reference to some permanent object, such for instance as 
a church, a bridge, a cross-road, or a hamlet. All respectable surveyors are accustomed 
to the construction of such maps, and not a week passes over without several of them 
coming under my observation. 

The next consideration is how to bring the land upon the register, in such a manner 
that a parliamentary title to it may be secured to a purchaser. This is the great 
obstacle in the way of registration of title ; and the attempt which I shall make to 
remove it, will certainly not be engaged in without a fuU appreciation of the hazard of 
the undertaking. 

I set out then with the proposition, that it wiU be necessary to bring into action the 
principle which has been recently adopted with so much advantage in the ordinary admi- 
nistration of justice- — that if you have a sufficient check upon a man, he maybe trusted 
to speak the truth as a witness in his own cause. What, it will be asked immediately, 
would you allow a man to assume that he is tenant in tail, and to convey away the 
family property, when he may be only tenant for life ? To this I reply, that where a 
man of common intelligence cannot, by the aid of professional assistance, ascertain 
whether his interest in a property is an estate tail or for life only, such a doubt may cast 
a reproach upon the law, but need not present any insurmountable difficulty, because any 
one who was not prepared to commit a gross iraud would, under the circumstances, 
apply to a Court of Justice to settle the doubt for him. Certainly a mere tenant for 
life might attempt to act dishonestly in such a case, as under the existing state of the 
law he might attempt to suppress a settlement, though the probability of his success I 
believe, will be somewhat different. The extent to which such frauds are likely to 
happen, however, is a matter of opinion. The barbarous maxims of distrust and suspicion 
upon which the practice of a retrospective investigation of title is founded, assume, as 
a matter of course, that every landowner intending to sell his land is a questionable 
character ; and there are people who hold the maxim that every tenant for life is the 
natural enemy of his successor in estate. But it is precisely these maxims which have 
brought the law of real property into the condition from which every one is now desirous 
of extricating it. My opinion upon such a matter may not be entitled to much weight, 
but it is at least based upon a wide administrative experience. There have been received 
in the Tithe Office about 8,000 reports from assistant Tithe Commissioners, of the proceed- 
ings which took place at appeal meetings, held in the country, for the purpose of hearing 
objections against apportionments. I have, during the last sixteen years, carefully read 
tlirough these reports, and considered the objections contained in them ; and my belief is, 
that not a single instance exists on record in the Tithe Office of an objection against an 
apportionment ever having been made by a reversioner. I think, then, that attempts at 
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the kind of fraud which has been suggested would be rare, and with the checks to which j[f^. Pyne. 

I shall presently advert, in the highest degree unlikely to succed. 

The course which I would suggest is, that printed forms should be issued by the registrar, 
to be filled up by landowners desirous of applying to place their lands upon the register. 
The form when fiUed up may be called an " application," and it should contain the name, 
occupation, and place of residence of the landowner, the legal character of his estate in the 
land, a brief description of the land itself together with its contents expressed in figures, 
the name of the occupier, and also of the parish and county in which the land is situated ; 
and reference numbers for the several parcels should be added, to correspond with similar 
reference numbers on a map by which the application must be acconapanied. A notice of 
all the charges affecting the land, except tithe rent-charge, must further be inserted in the 
application, or where there are none, that fact should be specifically stated. The mines 
which may be owned apart from the surface of the soil must likewise be attended to ; but, 
in practice, the complexity which this would occasion might be greatly diminished by 
means of arrangements which should subject the districts within which valuable mines 
are supposed to exist to a special treatment. The progress made of late years in the 
science of geology, renders it nearly certain that such arrangements might be easily and 
satisfactorily effected. Some few easements, besides, might likewise require particular 
notice in the application. A statutable declaration signed by the landowner himself, 
alleging that he believes the several statements inserted in the application to be true, and 
that the map is accurate, should likevsdse be added. The various solicitors throughout 
the kingdom would in practice a3"ord assistance to the landowners in filling up these appli- 
cations, and it would, I think, be desirable to appoint particular solicitors, as perpetual 
commissioners are appointed under the Fines and Recoveries Act, to authenticate the 
signatures of landowners and take their declarations. The application, so filled up, should 
then be sent to the office of the registrar in London, who should forthwith cause the 
contents to be published three times in some newspaper generally circulating in the 
district where the land is situated, together with a notice pointing out where the map of 
the land may be inspected, and calling upon objecting parties to state their objections. 
The registrar should likewise send a copy of the application, together with a copy of the 
map upon tracing cloth,* to the registrar of births, marriages, and deaths, of the 
district within which the land lies ; and in his office the same should be open for public 
inspection. As the copies of applications are to be made officially, all of them would be 
of the same size, and being stitched into a portfolio, it would be desirable if some arrange- 
ment could be made by which the same should be laid by the registrar of births, &c. 
before the Board of Guardians of the Union at their ordinary meetings. Another 
obviously simple mode of exhibiting the advertisement would be by cutting it out of the 
newspaper, and pasting it on a board for all persons to look at who came into the office 
of the registrar of births upon other business. In order to secure stiU greater publicity, 
I would also provide that the registrar's office in London should issue monthly a printed 
statement of all the applications received during the three preceding months, by which 
means a notice of each application would appear in it three times. This printed state- 
ment might, I think, without any charge to the office, be sent post free to every land- 
owner, solicitor, or other person requiring it, upon his payment of an annual subscription 
of 2s. or 3s. The printed statement would contain a description arranged under the 
heads of counties and parishes of the land included in the various applications, sufficient to 
point out the property to any person who was interested in it. In the case of property in 
towns, the name of the street and number of the house would be given. If no objection 
was made within four months after the application had been received, the land might 
then be placed upon the register ; and if, again, within the next two years there was no 
objection brought to the notice of the registrar, the land at the end of that time should 
be considered held by a Parliamentary title, and might be so conveyed to a purchaser for 
valuable consideration. 

It wiU be seen that the foregoing scheme would not be applicable generally to the class 
of small properties under lOOJ. in value, because it would entail in the simplest case an 
expense of probably not less than U. When the property was extensive, and its descrip- 
tion of corresponding length, the advertisements would necessarily inorease the expense. 
But it so happens that the class of small properties is the one for which a register is not 
urgently demanded. 

The foregoing outline constitutes the distinctive features of the plan which I have to 
propose for a voluntary registration of title. It is applicable to the main grievance which 
is actually felt ; and may when necessary be extended, so as to embrace a general scheme 
of compulsory registration. 

Entire parishes might next be brought upon the register, on the application of a certain 
proportion in number and value of the landowners, but subject to the condition that no 
dissenting owner of merely copyhold lands should be called upon to contribute towards 
the expense, and subject also to the control of the registrar, in defining the limits of 
parishes for registration purposes. The necessity for this control will be apparent when it 
is remembered how much the parcels of land belonging to different parishes are sometimes 



* This tracing cloth is a modern invention. 
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Mr. Pyne. interimxed with each other — almost as much indeed, though, not with the same degree of 
■ regularity, as the white and black squares upon a chessboard. The specimen map of the 

parish of Graveney* will afford a slight illustration of this remark, where it will be seen 
that a portion of Boughton parish adjoining the sea is completely cut off from the rest of 
that parish, and three portions of Graveney parish are detached from the main body and 
situated in various places within the limits of the parish of Faversham. Indeed I think 
that, unless reasons stronger than I at present contemplate occur for adopting a contrary 
course, every registration parish or district ought to be exclusively contained within one 
unbroken line of boundary. When the map of the intended registration parish has been 
provided, an assistant registrar, after due notice given, might proceed to the parish for the 
purpose of registering the landowners, according to the plan proposed by Mr. Wilson. By 
this means the little properties as well as the great would be brought upon the register, 
in all places to which the parochial registration extended. This process of registration by 
parishes might be going on concurrently with the purely voluntary registration of indi- 
vidual properties, nor would the two parts of the plan clash ; for if a parish came to be 
registered in which a partial registration had previously taken place, nothing would be 
easier th^-n to indicate, by means of a particular colour upon the parochial map, the 
lands to which the partial registration applied. 

The third and concluding part of the plan which I propose may be assumed to commence 
at a distance of ten years from the present time, when means should be taken, methodi- 
cally and compulsorily, to briag aU. the outstanding parishes upon the register ; but 
still leaving the two former parts of the plan, as far as they were applicable, to go on 
concurrently, until every acre in England and Wales was brought upon the register. 
During the intervening ten years, however, some legislation, more worthy of the nation 
than the inefficient copyhold acts at present in existence, might extinguish the copyhold 
system, giving a full compensation to all the interests involved in it ; and I have no doubt 
that if the work were zealously taken in hand it might be completed within five years. 

Such, then, is a rapid sketch of what appears to me to be practicable towards pro- 
viding a general register of title. I have touched, incidentally at least, upon several 
of the capital poiats which the subject naturally suggests, but the conveyancing 
details involved in the Commissioners' questions, I have neither time nor ability to discuss 
with advantage. Indeed I cannot but feel that the want of precision in some of my 
statements, where I have not have not had leisure to refer to authorities, will already 
have been apparent ; and I have only, in conclusion, to apologize to the Commissioners 
for the deficiencj'-. 

H. Pyne. 

Mr. C. Ellis. Me. Charles Ellis, Barrister {Conveyancer and Equity Draftsman). — 31si October 1854. 

1. There are, without doubt, exceptional cases, in which the sale and transfer of land 
are rendered more expensive than they ought to be, by the necessity of retrospective inves- 
tigation of title, especially in cases of sales of small amoimt or in which the same title has 
recently been investigated, and possibly the apprehension of exceptional expense may, 
in many cases, where the apprehension is not warranted, tend to impede sales ; but, as 
a general principle, I consider that the security obtained by the investigation of title at 
least ultimately compensates the expense thereby incurred, — at present I apprehend few 
cases occur of purchasers unknowingly taking a bad or doubtful title. As a general rule, 
titles, as disclosed upon an abstract, are or turn out to be practically good ; but it would 
be too much to assume that the same proportion of good titles would occur if the 
necessity of investigation were abolished, and that therefore investigation is unnecessary. 
It is the certainty of investigation, I apprehend, which operates as a check upon fraudu- 
lent assertion of title, or the suppression of deeds affecting it. 

2. A solicitor, in extensive practice, will be better qualified to give a satisfactory 
answer to this question ; but I venture to observe that I do not see how the disposition 
of land is in fact, or can be impeded, hy reason of a want of registry of title to the land, 
or the assurances deducing the title. Ireland has the advantage (if it be one) of a regis- 
try of assurances ; nevertheless it has been found necessary to resort to the strong measure 
of the " Encumbered Estates Act," for the purpose of effecting sales of estates affected by 
debts and settlements. The distinction between title and assurances deducing title is not 
very obvious. It appears to me that title properly so called can scarcely be said to exist 
in the absence of the assurances deducing it. Such a title as suggested would rather be 
an assertion of title than the title itself, and if to be deemed title, might in a great 
measure depend upon the skill, accuracy, and integrity of the solicitors or officers em- 
ployed. 

3. My remarks upon the second question, in some degree, answer this question : but 1 
may add, that if in addition to the doubt whether a registry would assist the disposition 
of lands, a doubt in the public mind should arise as to the validity of the title as placed 
upon the register, the sale and transfer of land would be rather impeded than facilitated 
by a public register or record of title. 

* Inserted opposite to p. 248 of the Appendix to " The Eeport of the Registration and Convey- 
ancing Commission," 
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4. From the view I entertain upon the second and third questions, I might perhaps Mr. C. Ellis. 

forbear to answer this question ; but I may be allowed to state that I can scarcely con- 

ceive that a large purchaser would, under any circumstances, waive the investigation of 
title ; if he should do so, without doubt, some expense would be primarily saved to seller 
and buyer, bat some strong legislative measure would be necessary to make the buyer 
more safe and secure even as to the commencement of his tenure. Assuming such a 
measure to be carried, it might work most injuriously as regards persons whose interests 
may have been overlooked or disregarded upon the sale ; and although the buyer might, 
in the first instance, be more safe and secure, yet the facility with which he bought 
might at 'a future time become a weapon to be used against him, or those claiming 
under him. 

5 and 6. A solicitor, in lai'ge practice, would be better qualified to answer these ques- 
tions satisfactorily. A good deal might depend upon the question whether by the 
conditions of sale or the agreement any restrictions are placed upon the length of time as 
to which the right of investigation is to prevail. 

7. As before suggested, it does not appear to me practicable to form a register of title 
in a strict sense distinguished from a register of the various assurances from which the 
title has been derived. Title appears to be the result of the various deeds and assurances, 
and cannot safely be severed from them. There will be a difi^erence of opinion as to 
whether deeds and assurances should appear at length or abstracted. In either case, and 
the latter especially, it would be unsafe to purchase without the opportunity of comparing 
the abstracts with the originals ; and in either case the expense of comparison would be 
increased, and some inconvenience, and a danger of inaccuracy incurred, by the necessity 
of making the comparison in a public office instead of the quiet of a private one. 

8. A registry of title might, by an act of the legislature, be instrumental in simplifying 
title ; but such an act, as before and herein-after suggested, might work great injustice to 
absent persons. As to the form of conveyance, it is not easy to see how a register of 
title would tend to simplify the forms of conveyance. These forms might be simplified 
without a register, — in fact they have been simphfied by the legislature ; but as they 
have not found favour with the public, they are, I apprehend, very little used. Besides 
common covenants, special covenants are frequently found necessary, which it would be 
difficult for the legislature to anticipate. 

9. If a register of title were established, I do not see how any interest legal or 
equitable cotdd be dispensed with upon the register without great danger to persons 
interested. 

10. Title is of so variable a nature as to time and circumstances that it is not easy to 
state what is an actual and existing title ; there are and may be cases of very old tenants 
for life, and whilst in one case a retrospective inquiry for nearly a century may be neces- 
sary in another one for a few years may be sufficient. 

11. Pi'ima/ac-ie, it does not appear to me that a register disclosing the deduction of 
the title would differ materially from a registry of assurances ; a good deal might depend 
upon the efiect which the legislature might give to the register, and whether the doctrine 
of notice is to prevail. 

12. It appears to me that it might work great injustice to omit any form of ownership 
whether legal or equitable from the register, if title is to be founded upon the register 
alone. 

13. Assviming that this question involves the answer whether the doctrine of notice 
ought to prevail, I am very much inclined to doubt whether great injustice might not be 
done if equitable interests or trusts were not to bind except when specially protected. 
Without doubt it would much simplify title to exclude what does not appear upon the 
register. On the other hand, great wrong might be done to creditors, portionists and 
legatees, whose legacies are charged upon the land ; they might be infants or ignorant 
persons, or residing in distant places, or without the means, pecuniary or professional, of 
placing their claims upon the register. 

14. I think it would be undesirable that equities and trusts, except when protected on 
the register, should become personal confidences only, not conferring any right as against 
the land ; such a principle would be contrary to the intention of settlors and testators in 
general, would tend to shake the pubhc confidence in landed property, and do injustice 
to beneficiaries. As before suggested, a purchase might be effected with greater facility, 
but by the same rule a sale which might totally defeat the purchaser's intentions might 
with equal facility be effected by some person or persons purporting to claim under hiir 
or perhaps against him. 

15. Undoubtedly trusts and equities intended to affect the registered owner might be 
protected on the register so as to prevent the registered owner from transferring the 
land whilst such protection should 'eiist; at the same time it is not very obvious to see 
of what public advantage such a register would be. Besides office fees, professional 
expense must be incurred in properly placing the various interests upon the register ; 
much would depend upon the skill and accuracy of the professional assistance, 
and after all injustice might be done by the omission of interests from causes above 
■suggested. 
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Mr. C. Ellis. 16. I do not see how the existing system of settlements could be continued consistently 

-with the principle of a " simple register of title/' as I understand the phrase, if it 

implies simply the title of the owner or owners of the fee, or the more limited estates of 
which it is composed, to the exclusion of equitable interests. 

17. I do not think that settlements, trusts, and equities would be adequately protected 
by allowing the parties interested under them or others to put a distringas, caveat, or stop, 
upon the register, or to take some proceeding of a similar nature for the reasons suggested 
in the answer to Query 13. Persons ignorant of business, living iu remote districts, might 
discover after a lapse of time varying according to circumstances, that they had been 
deprived of their rights behind their backs ; and some even if apprised of their rights in 
due time might be unable, from various causes, to assert them. Even if commissioners 
or other officers were constantly to move from place to place, I apprehend that even 
they would be insufficient to remedy the injustice, or to check the frauds which would be 
practised ; for without doubt frauds not easy of detection would be attempted, such as to 
place upon the register unfounded claims ; then the question arises how are valid claims 
to be distinguished from unfounded claims, and yet that distinction must be made if all 
interests placed upon the register are to bind ; and thatwould involve a species of inquiry 

> or litigation involving a large portion of the estates of this kingdom. 

18. 19. 20. 21. 22. 23. 24-, From the view I take of the 3 7th question, I forbear to 
attempt to answer these questions. 

25. I do not consider that the instances of misappropriation, personally fraudulent, on 
the part of trustees are numerous ; but I think that the instances of misappropriation by 
trustees of stock or money, involving loss to some or one of the beneficiaries, are very 
frequent — for example, that of ignorant or weak-minded trustees yielding to the pressure 
of needy parents or tenants for life as against the interests of their children or others 
interested in remainder. In my opinion the danger of misappropriation, coupled with the 
fact that stock when sold cannot, except under any special circumstances, be followed, 
is in a great degree the reason why land bears a higher relative value, as regards interest 
of money, than stock. Stock has many advantages which land does not possess — the divi- 
dends are paid to the day, and it has few of the drawbacks and expenses attending land ; 
and yet we find that a purchaser of land is usually content with three per cent, interest for 
his money, whilst he usually looks for four or more upon personal investments. At 
present the pubhc have had full confidence that land, with all its charges, legal or equit- 
able, is a tangible and real subject, which cannot be disposed of so as to injure the 
interests of those entitled. In cases of stock invested upon trusts, the firmness as well as 
the integrity of the trustees is of vital importance, but in the case of land their office is 
rather ministerial, and under the present system of investigation they can with difficulty 
do any act injurious to their beneficiaries. 

26. Having regard to the cases suggested and this question, it would, in my opinion, 
be objectionable, as part of a system of registration of title, to vest the registered owner- 
ship, both legal and equitable, in trustees, subject only to the liberty given to beneficiaries 
of protecting themselves by distringas, &c. In the first place, as a principle whether ill or 
well founded, I think that the opinion of landowners, whether on a large or small scale, 
would be opposed to a measure which should vest legal ownership in trustees, or in any 
manner affect the dominion which a legal owner now has over his estate. It would be resort- 
ing to a principle in reality which now only exists nominally, upon which all lands are 
deemed to be held of a superior lord, and in the absence of the reasons upon which that 
principle was founded. Secondly, it might lead to much abuse and fraudulent dealing in 
the absence of strong legislative guards, and it would shake pubhc confidence in, and 
thereby lessen, the value of landed property. 

27. It appears to me that the security of settlements and trusts would be unduly impaired 
by their ceasing to bind the title and foUow the land (as at present), and depending upon 
their efficacy as against the land upon acts and forms external to the settlement, as sug- 
gested in the preceding queries. Such a principle would appear to place a party interested 
in a new and worse position, and one not contemplated by a settlor or testator ; the 
party interested would by such means be put upon the proof of rights which, in the 
present state of the law must be considered prima facie as not controverted. 

28. Assuming a register to be established as suggested in the preceding questions, it 
appears to me that it would be necessary for the purpose of insuring accuracy in the 
registered title, and for the security of purchasers, to couple the register with a public 
amp. The subject of the map has been so much discussed upon inquiries of a similar 
nature that I forbear to remark upon it further than this. As to a map for ordinary 
purposes, an engineer will be better qualified to give a satisfactory answer; but assuming 
that the map is to constitute legal evidence, I think there would be great difficulties both as 
to agricultural districts and the neighbourhood of populous towns, but for different reasons. 
As to the first, within my own knowledge in many of the midland counties there are farms, 
say of two hundred acres, composed of fifty or more of strips of land lying unenclosed in 
the common field, and there is amongst the occupiers on such farms a constant disposition 
to trench upon the boundaries of the neighbouring lands — a disposition producing a 
fertile source of dispute. The tendency to enclosure may ultimately obviate this objec- 
tion, but at present I consider that much difference and litigation would arise out of the 
attempt to form a map binding the rights of parties; as to the neighbomrhood of 
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populous towns the difficulty -would be of another kind, arising out of the value of such Mr. C. Ellis. 

properties. The boundaries are generally well ascertained, but, having regard to building 

speculations, the subdivisions and changes of ownership are so numerous that though an 
accurate map might be made at one period, yet in a very short time the boundaries and 
the ownerships might be completely changed, not once only but several times over. It 
would be a subject of great difficulty to keep the map accurate even for ordinary purposes, 
but still more so as affiarding legal evidence of title. 

29. I do not see how, having regard to accuiacy and security, an inquiry with power 
to determine by some public officer as to accuracy of description and indentity of the land 
could be dispensed with. 

30. In my view it would be necessary to invest the chief registrar, or some other public 
officer with judicial authority for the purpose of ascertaining the accuracy of description 
and identity of the land, and for this purpose a large staff of officers, moving from place to 
place, woiild probably be necessary. The effect, I think, would be, to produce much 
public dissatisfaction and frequent litigation ; the more objectionable because it would 
probably be conducted under the jurisdiction of an officer comparatively subordinate — 
whilst at the present time the public, in questions affecting real estate, has the benefit of 
being enabled to take the opinions of the highest legal authorities of the land. 

31. After my remarks upon a register in general, I forbear to offer an opinion upon 
this question ftirther than as follows. The great source of complaint as to expenses of 
making out titles and transfers applies more particularly to small purchases. If it 
should be thought fit to try the experiment of parliamentary title, it would be safer to 
try it in the first instance upon small purchases, say not exceeding 1,000Z., with perhaps 
an option to buyer and seller to deal upon the old system or the new. This would not be 
a new principle of legislation ; there are varying scales of duties under the stamp laws ; 
there is a different course of procedure for the recovery of small debts from that of debts 
of large amount, and the statute of frauds observes a distinction as to leases exceeding 
three years and also as to purchases of goods under lOZ. 

32. li registration is not to confer a warranted title, the use of it is not very obvious ; 
if it is to confer such a title, I see no mode of ascertaining who are the persons interested, 
or the nature of theii- rights, but by means of a staff of officers as before suggested. 

33. I think it would not be sufficient if the provisions of the registry related only to 
title subsequent to its commencement, leaving the antecedent title to be still the subject of 
investigation. Having regard to the various instruments affecting large family estates, 
it would be very difficult, accurately, to place upon a register what has been called 
" a simple register of title," — it would not be the complete title but a portion of it or a 
mere assertion of title. I may remark in conclusion, that assuming the possible extension 
of the Irish Incumbered Estates Act to this country, some of the objections herein- 
before noticed of danger to the interests of absent parties might be obviated. That court, 
I believe, protects such interests by laying its hands upon purchase monies and retaining 
them until the parties interested can establish their respective titles. That measure, 
however, was a very strong one, carried under special circumstances, and for temporary 
purposes ; and it may be much doubted whether public opinion would be in favour of 
such a measure to take effect in this countrj', and stiU less, so as to become one of 
its permanent institutions. 

Charles Ellis. 
Lincoln's Inn, 
October 31, 1854. 

Mr. J. T. Humphry, Barrister (Conveyancer and Equity Draftsman). — 2cZ November 1854. Mr. J. T.Humphry. 

An affirmative answer to the first question of the Commissioners would imply that *""" 

some means were already known, or could be devised, bj' which the necessitj'- for the 
retrospective investigation of title might properly be avoided. The means suggested for 
this purpose by the other questions, even if they could be so applied as to remedy that 
evil (wluch I much question), seem to me likely to be attended by fresh evils of equal, if 
not greater magnitude. 

It is difficult to form an exact estimate of the benefit or mischief which might result 
from any system of registry, whether of assurances or of title, until it has been fuUy 
exhibited in detail. But after some consideration of the various systems of registry, so far 
as they have been developed, I doubt whether there is one which, however plausible it 
may appear at first sight or in one aspect, will, upon close examination, be found to be 
practicable and beneficial. Some serious objections, in regard to the practical working 
and effects of the late Mr. Duval's peculiar system of registering assurances, I ventured to 
call af,tention to in a pamphlet upon the late Bill for the Eegistration of Assurances. The 
difficulties and objections which exist in regard to the practical working and effects of a 
registry of title or ownership appear to be no less serious. 

The following are some of the difficulties I refer to : — 

1. The difficulty of sufficiently identifying the land upon the register, for the purposes 
of sale and transfer, and for the purpose of search. 

2. The difficulty of first getting upon the register, without prejudicing existing partial 
and equitable interests, the entire legal fee in the name of some conventional owner 
as the basis of registered title, for the purpose of sale and transfer. 

3 A 
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Hr.J.T.Humphty. 3. The difficulty of sufficiently protecting partial and equitable interests from destruc- 
tion or injury by fraudulent or improper dealing^ on the part of such registered owner. 

With reference to these difficulties it may be observed — 

There must be a territorial index ; perhaps, too, an index of owners. I doubt whether a 
mere verbal description of the land would suffice, and whether a map index would not be 
absolutely necessary under a register of titles. The difficulties in establishing and 
maintaining an efficient index of any kind, and especially a map index, are in themselves 
of no ordinary kind ; and though no part of the subject was more anxiously considered by 
both the Real Property and the Eegistration and Conveyancing. Commissioners, still 
these difficulties are amongst those yet remaining to be solved. And until they are 
solved I doubt whether any one who was fully alive to them could strongly advocate a 
general registry. 

Partial and eqmtable interests constitute a very large proportion of landed interests. 
To require them to be registered would be to sacrifice the simplicity of the register ; to 
exclude them from the register would be to jeopardize them by placing them at the mercy 
of the registered owner, except so far as the persons entitled to such interests became active 
in using the allowed means of restricting his power of disposition. 

The owners of these interests may now remain passive and yet be sufficiently protected. 
To deprive them of their present grounds of security, and substitute the necessity of taking 
active measures by distringas or otherwise to protect themselves from improper dealing on 
the part of the registered owner, would be placing such owners in a new and critical con- 
dition requiring much intelligence and caution, and tend greatly to diminish the value of 
these numerous and very important interests which are themselves constantly the subjects 
of sale and transfer. 

Besides, these interests often belong to married women, persons under age, or unborn 
or abroad, or of unsound miad, or ignorant of their rights, or in poor circumstances, who 
are thus unable to come forward at the right time or in a proper manner, and to employ 
solicitors and adopt the various means, perhaps tedious, dubious, and costly, but still 
necessary to render their interests secure. 

Nor would the risks to which these interests would become subject from fraudulent or 
improper dealing on the part of the registered owner be trifling. The precautions which 
a purchaser now has to take in dealing with a trustee constitute a great security to 
cestuique trusts. Even in the case of stock, a person who deals knowingly with a trustee 
is obliged to be on his guard, that the consequences of a breach of trust may not attach 
to him. Yet how much more numerous are breaches of trust in cases of stock than in 
cases of land at present, by reason of the greater facilitj' with which trustees can sell 
stock without notice of a trust. But a registered owner of land, though a trustee, and 
known to be a trustee, would sell as owner, and not as trustee, except so far as partial 
and equitable owners might come forward to restrain his power. The check arising 
merely from his being known to he a trustee would not exist as in the case of stock, for a 
purchaser of land would be required merely to look to the register. Thus there would be 
increased temptation in the additional facility given to commit breaches of trust. 

With all the securities and remedies existing under the present system, a trusteeship, 
where it is adopted, is more of necessity than of choice, and the Court of Chancery is 
already much occupied in correcting breaches of trust. To increase the number of trus- 
teeships, ■with the present checks, and among others the check of notice removed, and to 
give trustees or registered owners absolute power of disposition, except so far as partial 
and equitable owners, however circumstanced they might be, should become active in 
restricting such power, appears to be a very questionable incident to a registry of titles. 

The above objections are not of a limited character, but concern every house and acre 
of land in the kingdom, since what is now a beneficial ownership in fee may at any time 
be subdivided into partial and equitable interests. They apply also as well to the first 
getting the title upon the register as to the keeping it there. 

Supposing, therefore, the preliminary difficulties in first establishing a registry of title 
or ownership, which are unquestionably very great, to have been got over, and supposing 
one object to have been thereby attained, viz., greater facility in disposing of real property, 
I think it would only be at the sacrifice of a still more important object, and at the risk 
of the secure possession and enjoyment of the beneficial rights of property. 

I much doubt whether a general registry of any kind is adapted to the present compli- 
cated real-property system of this country. So far from conferring a benefit it would 
operate most injuriously to landed interests, unless the proposed plan and details could be 
easily and safely apphed, not merely to the particular case or two which might be selected 
as a favourable illustration of its working, but to the infinite variety of cases which are 
constantly arising. It is no uncommon thing to advocate a particular system of registry 
as beneficial in one aspect, regarding too little how mischievous may be its operation in 
other respects. And those who see no reason why land should not be made as easily 
transferable as stock, seem to overlook the cases in which a title has to be deduced even 
to stock, and how incomplete is the analogy between land and stock, the former being 
substantial, requiring to be specifically identified, and often giving notice by its mere 
mode of occupation of rights different from any shown by its documents of title. No doubt 
certain preliminaries being settled in each case, it requires but a stroke of the pen to 
transfer land as well as stock. The difficulty is in settling the preliminaries so as to 
bring the transfer of land completely and safely up to that point. So fe,r as any register 
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is concerned, the great difficulty is in the application of its practical working details to Mr J.T.Humphry. 

a very complicated state of things, in such a manner even as not to produce positive 

mischief and inconvenience ; and until this practical difficulty has been shown to be clearly 
surmounted, it seems vain to tender a general approval of such a measure as a general 
register. 

I am disposed to think that more good might be effected by some judicious and well- 
considered amendments of the law of real property, which might tend to shorten the forms 
of conveyancing, and relieve titles from difficulty, than by any system of registry that 
I have seen. 

The above is a concise statement of the views formed by me, upon careful consideration, 
in reference to the questions proposed by the Commissioners, and which I respectfully 
sub] nit to their consideration. 

4, New Square, Lincoln's Inn, J. T. Humphry. 

November 2, 1854. 

Me. H. Bellenden Ker, Barrister {Conveyancer, &c). — 14^/i. November 1854. Mr. H. B. Ker. 

There can be no doubt but that the sale and transfer of land is rendered expensive by 
the retrospective investigation of the title. This investigation, however, in the present 
state of the law is absolutely necessary, in order that a purchaser may be satisfied that he 
is buying from a party entitled to sell, and consequently the expense relating to it cannot 
be avoided. Any scheme which could be devised, rendering such investigation unneces- 
sary, would be of great value. 

2. 1 have always considered that a registry, from which a purchaser may ascertain all 
that affects his title, is essential to a good system of law of real property, and I think the 
sale and transfer of land would be facilitated by the establishment of such a register; though 
for some time the actual cost of transfer would not be diminished unless the registry was 
accompanied by other measures tending to a simplification of the law generally. Having 
been one of the commissioners on the commission respecting registration, I do not here 
repeat any arguments in favour of my opinion ; these are contained in the report. 

Although I consider a system of registration essential, yet I am of opinion that a revision 
of the whole law of real property should take place before registration is adopted : the 
plan for the registry being first decided on, and the alterations and simplification of 
the law made with reference to such plan. This was my individual view when the last 
commission reported ; but the majority determined to report in favour of registration 
first, and of alteration and revision afterwards. My opinion has always referred to a 
registry of deeds, but I observe that the present questions refer to a registry of title. I 
do not, however, collect precisely what is intended by a registry of title. I assume that 
it refers to a plan similar to that recommended by Mr. Wilson, or to that suggested by 
Mr. Cookson. 

I assume that in effect by a registry of title is meant that there should always appear on 
the registry the name of some party or trustee authorized to sell, &c., and that a pur- 
chaser should not be bound to inquire further, leaving the only protection or remedy of 
the beneficial owner, and of all parties interested, to a caveat, or to a personal remedy 
against the trustee. 

According to the best- consideration I have been able to give the subject, I conceive 
that this species of registry could only be effected by making the registrar a judicial 
officer ; and, as far as I can judge without further consideration, I think that such judicial 
registry could only be effected where the law only admits of absolute ownership. 

It strikes me, looking to the nature of the dealings with real property in this country, 
the various interests and charges, settlements, leases, &c. created therein, that such a plan 
could never be successfully adopted ; the ultimate result would in effect be very like that 
which arose after the Statute of Uses. 

Although I think that such a system could never be adopted whilst real property is 
dealt with as it is at present, still I think great simplification might be attained in this 
direction by allowing parties at their option to vest property in trustees, and to declare 
trusts, by ah unregistered instrument, and' so as that a purchaser, &c. should not be 
affected thereby ; this plan was suggested by the former commissioners, and I beg to refer 
to the report for an exposition of their views on the subject. I conceive that much benefit 
might be derived from a measure somewhat similar to the Encumbered Estates Act in 
Ireland. 

I do not enter into a discussion of the several other questions, because I conceive that- 
they all refer to a system which, without further explanation, I consider unadvisable. 

As regards the question 5, 1 conceive the cost attending the transfer of land is not one 
that especially affects a purchaser, who, it must be assumed, in the price he gives takes 
the cost of transfer into consideration. The expense in fact must be considered generally, 
as a diminution of the actual selling value of the land. 

That much might be done with regard to the simplification of the law I feel assured ; 
my views on this subject are expressed in a printed letter to Lord Ljmdhurst, and there- 
fore I do not here attempt to go into the subject. Although I have given an opinion on 
the point relating to what I conceive is intended by a " registry of title," I am nevertheless 
aware that persons to whose opinion great weight is due consider iihat a plan for such 
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Mr. H. B. Ker. registration might be successfully adopted. If such a plan could be devised, I am bound 
to say that it would be a great boon to the possessors of landed property ; and I should 
undertake the consideration of anj' matured scheme which might be proposed, with a sin- 
cere desire to acquiesce in it, unless I thought it likely to produce more evil than good. 

I should also come to the consideration of the subject with the feeling that in the framing 
a scheme which was to produce so much good, small technical objections must be put 
aside, and that no such great change could be adopted without its being open to some 
objection or chance of minor difficulties arising under it. 

Seeing what is the express object of the present commission, it is a matter of regret to 
me that some definite plan has not been produced for consideration, rather than the 
questions now sent, from which I find it impossible to form a precise opinion as to what 
is proposed to be adopted. 

H. Bellenden Keb. 

Lincola's Inn, 14th Nov. 1854. 

Mr. Goodeve. Mr. Goodeve, Barrister {Equity Draftsman and Conveyancer). — 16th November 1854. 

The questions of the Commissioners, if designed to elicit more than the mere general 
opinion of each particular individual to whom they are addi-essed, are difficult of separate 
and categorical answer. 

Each is more or less dependant for its reply upon the view taken of an entire system, 
of which the subjects of interrogation, if comparatively distinct, are still component parts ; 
and it is all but impracticable to explain the grounds upon which a conclusion is arrived 
at upon any specific query, without a developement of the whole principles by which, in 
the mind of the party answering, the matter is governed. 

Before the questions were forwarded to me the entire subject had formed the matter of 
a paper which is now in a course of pubUcation, in the shape of a letter to the Lord 
Chancellor, a copy of which will almost contemporaneously herewith be in the hands of 
the Commissioners, and I may perhaps be excused if I take the liberty of referring to that 
as a general answer to their questions. 

A specific reply to particular queries may however be desired, and to this I proceed 
accordingly. 

1. To the extent to which retrospective investigation of title is a matter of time, and 
the requisitions arising out of it become ground of delay, of course every transaction of 
sale and transfer of land is, in a sense, liable to be impeded by the existing necessity for 
that investigation. According, however, to the more ordinary course of practice, it seldom 
happens that a purchaser is prepared to complete until after an interval of some time 
from the date 9f the original contract, and on the whole probably, the inconvenience of 
the preliminary investigation resolves itself into a question of cost, rather than of sub- 
stantial impediment. 

Looking at the cost, either as that of the investigation itself, or as the clearing up of 
the title in matters disclosed by it, this may be a tax upon the sale, but I conceive it 
would rarely operate as an impediment to it. 

Large though the cost may prove as an isolated item, and in particular cases dispropor- 
tionately so, relatively to the amount of purchase money, still on the whole I suspect it 
would be found that, were you to take, on the one hand, the amount of purchase money 
paid on the transfer of land throughout the country for any particular period, say for a 
year, and, on the other, the amount paid for retrospective investigation, the latter would 
be found a very insignificant item in proportion to the former. Were it larger than I 
assume it to be, I imagine this item of cost would be found neither adequately defined 
or sufficiently prominent in itself to be present to the mind of either seller or buyer, as a 
matter of consideration, still less of actual calculation. 

Let it be supposed, however, otherwise, and then tiy the question in the two opposite 
instances of seller and buyer. 

Now, in the case of the seller, the cost only falls upon him, either so far as the prepa- 
ration of the abstract of his title is concerned, and he incurs the expense of preliminary 
scrutiny himself, with a view to frame conditions of sale calculated to put the purchaser 
on terms, and economise the ultimate examination, or, failing this, as the result of the 
purchaser's investigation and his requisitions. 

In the former instance the property must be very insignificant in point of value, and 
in the latter the inducement to sell of a very shadowy natiu-e, if the cost prevent the 
sale. Moreover, in the latter instance, the obligation of the contract of sale, assuming it 
to be, as it ordinarily is, in writing, will have been already incurred. 

In the case of the buyer, if the cost enter into his calculation at all, the probable 
result would be only in the adjustment of his price. 

If the charge of the vendor's own investigation, or the requisitions arising out of the 
purchaser's, be not likely to operate as a preventative to sale on the part of the vendor, 
it may be conjectured that the reduction of price insisted on on the part of the purchaser, 
to meet the burthen in question, would be larger than it would be likely to be were it to 
terminate the transaction altogether, 

On neither side, accordingly, except in very small transactions, would any ultimate 
impediment to the transaction itself be likely to exist ; and the question resolves itself 
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into its second branch ; viz., whether the existing investigation under the sale or transfer Mr. Goodeoe. 
be more expensive than it " ought to be," which is pretty much the entire discussion. 

2. In my opinion, the disposition of land is neither impeded or rendered insecure by 
the want of a registry either of the title to the land or of the assurances deducing it, or 
at all events, not substantially so. 

The emergence to which I infer the question to be addressed is the fraudulent dealing 
with property upon one title, in suppression of some other and the true one. I believe 
the supposed extent of this to be very much exaggerated, and the mischief might stOl 
further be reduced by ordinary prudence. 

We have no experience by which to judge what on this point would be the effect of a 
registry of title ; that is, in the sense of making the register the act of transfer. So far, 
however, as regards a register of assurances, we have the experience both of the Middlesex 
and Yorkshire registries, and the disposition of property is not understood to be less 
secure in other locahties than in that of these two counties. 

On the other hand, every registration of assurance necessarily adds to the complication 
of title, and, as I anticipate, to a still greater extent would a registration of title itself, 
while complication, and the occasion for adherence to particular forms and rules, carry with 
them an inherent chance of miscarriage, and consequent uncertainty. Uncertainty is 
insecurity, and insecurity is impediment. 

3. I think it quite possible that in individual instances the sale and the transfer of 
land might be facilitated by establishing a public register or record of the title. I doubt, 
however, whether this would be the result, as apphed to the whole land of the country, and 
in reference to an universal system ; and my apprehension is the other way. 

4 and 5. These appear addressed to those who entertain the affirmative of the preceding 
question. Being wished to be understood as answering this in the negative, I abstain 
from giving any answer to questions 4 or 5. 

6. I am not aware of any statistics and I have myself no materials upon which to 
answer this question with accuracy ; but I apprehend that the portion must be consider- 
able. It varies, however, very much according to the position of the property ; as, for 
example, during the series of years to which the investigation is ordinarily addressed, the 
prior dealings in relation to it may have been extensive or otherwise. If the title could 
be taken up at any modern point, which the establishment of the registry in question 
assumes, what remains behind might naturally be cut off. But then it will be observed 
that these dealings often affect that very modern title itself, and if in the case of a 
fiduciary registration the protection of the beneficiaries is to be observed either by a 
system of caveat or notice, it may be that the investigation necessary to deal with these 
interests would still remain. This, of course, however, would depend upon the regulations 
of the system itself. 

7. If by the practicability of forming a registry of title be meant the construction of a 
system which would make a registry an efficient and beneficial instrument of general 
transfer, I have yet to learn that any such construction is possible ; and, so far as my 
view can reach, it is not, If, however, in relation to such a " terra incognita,'" one might 
hazard a calculation, I should conjecture it would not be necessary to make a register of 
deeds and assurances a component part of it. In fact, the two systems appear to proceed 
on antagonistic principles. 

8. As far as the matter of title to the land of the country generally is concerned, my 
opinion is, that a register instead of simplifying, would very much complicate it. I doubt 
the probalsility even of the original establishment of any registry, as a perfect and the 
requisite test and charter of title ; and I have the strongest expectation that, even if once 
established, the register would subsequently miscarry in its working as a practical system 
of transfer. 

If I am right in my view, the result would be, that even with a register we should still 
have to fall back on collateral assurances, in order to remedy the defects of the register 
itself 

But, apart from this consideration, either the equitable title would be put upon the 
registry or it would not. In the former case, the register would be no more than the 
present deed of conveyance under another name, much in the same way as in the instance 
of copyholds the court roll of the manor becomes the medium of assurance. In the latter, 
collateral assurances would be necessary to define the interests of the parties, as they do 
now in the instance of a settlement of stock. The result would seem to be, that, with the 
possible exception of the only case in which you gain nothing by the substitution, viz., 
that in which the title itself is put upon the register, a double system is necessitated, 
— that of the title on the register, and that of its collateral development. 

As respects the forms of conveyance, a register may dispense with conveyances by 
constituting itself the act of transfer, but one does not see what inherent tendency it 
possesses to simplify collateral forms. 

9. I must leave the answer to this to the supporters of the contemplated system, upon 
either of its two principles. 

10. To be efficient to accomplish the objects for which it is designed, a register, as it 
appears to me, must start as a sort of Domesday Book, and be a record, not only of all 
the land of the country, and of its possession, but of its ascertained ownership. To effect 
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Mr. Goodeue. this, however, it •would seem that that ownership must have received the previous stamp 
"~~~ of some appropriate authentication ; and in the instances in which it was carved out 

among different individuals, or in varying interests, some party must be found to appear 
as its representative on the register as respects each separate property the subject of 
registration. Were it otherwise, these interests must be put upon the register, and, the 
object being at the same to make registration conclusive, and save retrospective investiga- 
tion, the system would appear to fail at the very threshold. 

But let us suppose the register started, and the landed interest of the country like 
some joint stock company in which the shares of each member were inscribed in the 
company^'s books, and, when held in partial interests only, in the name of some registered 
representative : 

In the case of an absolute owner, possibly a transfer might be effected by himself, and 
the party taking the transfer might have to search no further than the registration of the 
ownership dealt with. 

Still cases would be constantly arising in which a transfer of the existing ownership 
would be required, and either the right to that transfer, and its propriety when made, 
must have undergone a like judicial authentication before the transfer itself could be 
received as a warranty of the title thereby conferred, or, failing this, each transfer would 
only form one of a series, the sufficiency of which, while it could not but exist in point of 
fact, would be at the peril of the party acquiring title under it, and consequently must 
undergo his investigation. 

Take only, for example, such cases as the death, bankniptcy, lunacy, &c. of a party 
registered, and the consequential occasion for transfer to his representatives. 

Add to this, the case of a caveat, and its removal, which would have to precede the 
transfer. 

Unless upon the theory accordingly of every transfer conferring a warranty, it would 
seem impossible to carry out the principle in question to the extent of excluding the past 
history or deduction altogether, though the natural effect of limiting the registration to 
the legal ownership, and confining the investigation to this, would be to curtail the 
retrospective inquiry. 

11. A register disclosing the deduction and history of the title would only appear to 
differ from a registry of assurances in so far as the principle of the transfer would be the 
introduction of an additional element, and with it of additional cost. 

12, 13, and 14. As part of such a system, though in no other sense, and so far as I can 
conjecture the nature of the system proposed, it appears to me not only necessary but 
desirable that all forms of ownership, except those admissible to the register, should be of 
the nature of trusts only. 

I do not, however, conceive it to be at all necessary to the operation of such a system 
to leave either equitable interests or trusts to the protection of a special provision, or as 
matters of mere personal confidence simply enforceable accordingly against the registered 
owner ; and in my view most assuredly it is not desirable to do so. 

To trust all equitable interests to the mere protection of a special caveat would be to 
leave them to an immense extent unprotected, and to expose them accordingly to peril. 

To withdraw the protection of notice from the land itself, even though acquired other- 
wise than by special caveat, would, in my opinion, be in the most direct way to fling 
open a door to fraud and spoliation. 

To confine the remedy to a mere personal one against the party committing the fraud 
would, as it appears to me, be in opposition no less to the most ordinary demands of 
prudence than to the elemental principles of our law. 

15 and 16. I leave the answer to these two questions to those who may maintain their 
affirmative. 

17 and 18. So great is the chance of miscarriage, even in the best devised system, — so 
manifold are the interests not in a position either tp permit or to induce their possessors 
actively to seek the protection, — and so varied and so multiplied are the circumstances 
under which, passively, protection is omitted to be sought, even by those in a position to 
obtain it, — that there is no proceeding within the scope of my conception, nor any which 
it appears to me the nature of the case would admit, capable of affording the protection in 
question. 

19 and 20. Be it the distringas, or whatever else it may be, which is to be the protec- 
tion, in my view that protection should be as universal as the interests requiring it. An 
interest, even though less immediate or less relatively large, is an interest after all, and, 
perhaps, more important to its possessor than the one which is either more direct or of 
greater pecuniary amount. 

21. This is a question of some difficulty. If the terms " define" or "describe" be used 
in the sense of accurate definition, any attempted definition of the interests opens the 
door to the peril of miscarriage from failure in the requisite accuracy. On the other 
hand, merely to point out a party as having an interest might invite embarrassment, at 
the instance of a litigious or hostile claimant. Of the two evils the latter would probably 
be the less. Were it not for the difficulty of finding words of classification of sufficient 
import to comprehend the various modifications of interest requiring the protection 
of a distringas, some general term might be resorted to, as, ex gra., " mortgagee," 
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" portionist," " judgment creditor." On the whole, perhaps, the best form of distringas 
would be that of which the case of stock affords the analogy. 

22. The only efficient security would appear to be the voidability of the sale as against 
the interest protected by the distringas. 

23. Short of the establishment of some tribunal to try the question of authority, (were 
such a measure either practicable or desirable), there would seem to be no adequate means 
of testing the authority or evidence in question, and the result would be that the only 
protection against an improper or unauthorized distringas would be the hazard of the 
costs involved in the step. 

24. None, beyond the retention of the doctrine of notice ; and with that and the 
caveat combined, the protection, I conceive, would be incomplete. 

25. Yes ; and so familiar to the Court are the instances, that the accident of stock or 
other convertible property coming by reason of vacancy in the trust to the control of a 
sole trustee, is ordinarily recognized as in itself sufficient ground for filling up the vacancy, 
without further ground of actual jeopardy. 

26. It is, in my opinion, highly objectionable to vest the ownership in the way 
suggested by the question, even regard being had to the considerations to which atten- 
tion is there called. I should arrive at this opinion even upon the ground of the risk to 
which it would expose the beneficiaries. But, in my view, this risk falls far short of the 
whole mischief involved in the operation. 

27. In my opinion the security of both settlements and trusts would be unduly 
impaired by the means suggested in the question, and that to an enormous and almost 
destructive extent. 

28. In my view, it is difficult to say which is the most impracticable of the two, to 
attain the requisite accuracy or security without resort to the map in question, or to frame 
that map itself. 

29 and 30. The ascertaining the accuracy of the description and- identity of the land 
would seem to lie at the threshold of the whole registration system. To leave what, 
under the name of description or identity, would more or less involve a question of actual 
ownership, to the sort of investigation involved in a reference to a registrar, acting merely 
ministerially, and to confine an investigation fraught with such results to any such 
functionary as a registrar is likely to be, even if endued with judicial powers, would 
appear an anomaly of no small magnitude in the jurisprudence of the country. 

In the former case it would be to intrust to a mere ministerial officer, and upon a 
proceeding more or less ex parte, what seems rather the province of a court, and fitting 
to go forward in the presence only of all (be they however remote) interested. In the 
latter case, powers would be conferred on a comparatively inferior functionary, which 
would be more appropriately exercisable, only by the higher order of courts and the 
higher order of judges. 

31. If I might hazard a conjecture, it would be found, practically, that, were the regis- 
tration left to be voluntary, there would be few who would resort to it. Unless, 
accordingly, it was made compulsory, there would be two opposite systems of transfer 
going forward at the same time, — than which few things would seem more objectionable. 
32 and 33. Be the era what it may at which the parliamentary title is to commence, 
it would seem essential that some preliminary authentication should precede the placing 
it on the register. Mere lapse of time luight alter the position of the title, but it might 
also even complicate rather than reduce it to a point, and years must elapse before time 
could obviate the occasion for retrospective investigation. So far as I have been able to 
form an opinion, it would seem that if registration were to be made to confer title at all, 
it should do so at the outset. 

" How claimants, and the nature of their rights, are to be ascertained f I leave it to 
those who have ai-riN'ed at the mode to state it. 



Mr. Goodevf. 



Lincoln's Inn, 
16th November 1854. 



Joseph Goodeve. 



Me. J. L. Kettle, Barrister (Conveyancer). — 18th November 1854. 

1. The retrospective investigation of titles is rendered so tedious and expensive by our 
present intricate system of conveyancing, that it unquestionably impedes sales and 
transfers ; but if, as I feel convinced is possible, that system were so simplified as to make 
such retrospective inyestigation cheap, speedy, easy, and certain, it would not only cease 
to be an e\dl, but would afford the best security for titles.* At all events, the principle 
is the established one of the countrj'-, and, so fe.r as regards security, the ptxblic are satis- 
fied with it; for the evils they practically feel are the expenses and delays, not the 
insecurity, of our present system ; and I am of opinion that they would consider the 
removal of these evils dearly purchased by an abandonment of any of those safeguards 
which they have from time immemorial relied on, and have found to be practically 
sufficient for their protection. 



Mr. J. L. Kettle. 



* See answer to Question 8. p. 2. 

3 A4 
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Mr, J. L. Kettle. 2. Theoretically, some method of registration appears necessary to afford absolute 
— — security, and even the defective plan adopted in Middlesex and Yorkshire is considered 

to add to the safety of titles. tJnless, however, registration accompanies or follows a 
simplified system of conveyancing, it will do little good ; and a mere registration of 
assurances, such as was proposed in Parliament last year, would, if ingrafted on our 
existing system, cause gTeat evil, by rendering it even more cumbrous and expensive 
than at present. 

3. In order to answer this question, it is necessary to consider what is meant by a 
" register of titles." In my opinion registration would be valueless unless established on 
a system which would enable a purchaser or mortgagee to ascertain almost at a glance 
to whom he had to look for a good title. If such a system can be devised (as I feel 
confident it may be) sales and transfers of land would be very greatly facilitated ; but in 
my answers to other questions I hope to show, that, in order to obtain this great boon, it 
is not necessary to plunge into all the dangers, known and unknown, which would be 
occasioned by altering a fundamental law, and making a man hold Ms lands, not by the 
deeds which conveyed it to him, but by an entry in a register, or a registrar's certificate. 

4. I think an improved system of conveyancing and of registration would give 
increased facility to sales and transfers, by rendering the investigation of the past title 
cheap, easy, speedy, and certain, by diminishing the length and consequently the costs 
of conveyances, and b}' giving buyers the assurance that they would in future be able to 
deal with the land easily and inexpensively. The uncertainty they now feel on this last 
point impedes purchasers of small estates to an extent not generally known. As an 
instance, I may mention that it is a very common practice with conveyancers, when 
preparing marriage settlements of moderate sums of money, to object to the insertion of 
the ordinary clauses enabling the trustees to purchase land ; for, in all probability, it will 
have to be resold at no very distant time for the benefit of the children, whose prospects 
may be seriously affected by such investments, as the costs of the purchase and sale are 
often greatly out of proportion to the value of the estate, and no one can teU beforehand 
what their amount may be. 

5. An improved system of conveyancing would directly benefit both seller and buyer, by 
shortening the abstracts and evidence of title, which the one has to furnish, and the other 
to investigate, and by diminishing the length of conveyances ; but ultimately the 
expenses, as a general rule, fall almost exclusively on the vendor ; for a prudent pur- 
chaser naturally allows for the anticipated costs in the price he offers for land, and, as he 
cannot foretell the amount, he not unirequently makes too high an estimate, to the 
obvious injury of those vendors who can show simple and inexpensive titles. In one 
respect, however, buyers will derive direct advantage from an improvement in the 
present law, as of course all their subsequent dealings with the estate will be simplified 
and cheapened. 

6. With the exception of the stamp duty, and the necessary expense of the conveyance 
(which if divested of recitals would be very short and cheap), almost the whole costs of 
a purchase appear to me to be occasioned by the necessity of minutely investigating aU 
the dealings with the estate which have taken place for a long period, — of requiring 
various parties to join in the deed of transfer, whose concurrence ought to be made wholly 
unnecessary, — and of inserting lengthy recitals for the purpose of explaining what the 
respective interests of these parties may be. 

7. If by the registration of titles, as opposed to the registration of assurances, is meant 
such a system as will at once inform a purchaser or mortgagee what parties can make a 
good title, M'ithout imposing on him the necessity of ascertaining, as at present, the con- 
tents of the assurances affecting the property, I think it quite practicable to establish 
such a system on a very simple plan, and without altering a single principle of our 
existing law of real property. 

8. Such a register as I have above referred to would be greatly instrumental in simpli- 
fying the title to land, and the forms of conveyance ; and I wiU endeavour, though 
necessarily at some length, to explain its nature, and how this effect would be produced. 

Every one acquainted with conveyancing is, of course, aware that almost aU freehold 
estates are held by a double title, and that, until a recent alteration in the law, pur- 
chasers and mortgagees were in the habit, not merely of taking a conveyance of the fee 
simple to themselves, but also of requiring outstanding terms of years to be assigned to 
their trustees, so that, if the title to the fee failed, they might fall back on the terms for 
probection. It became, therefore, as important to show the title to the term as to the fee 
itself, but the process of doing so was greatly simplified and cheapened by the following 
fact : Whenever a trustee of a term died, it vested, for the purposes of transfer, absolutely 
in his executors or administrators, viRTUTE OFFICII, so that it became quite unnecessary to 
look into the will, whose contents could not affect the term, and all that a purchaser had 
to do was to ascertain who was the executor or administrator. On referring, therefore, 
to an alDstract of the title to one of these terms, it will be seen that, whenever it passed 
by a wiU or intestacy, nothing was set forth besides the date and probate, and the 
name of the executor or administrator, so that a title for a hundred years might be shown 
on half a page, and traced with scarcely the possibility of a mistake. This arose from 
the simple fact, that the executors or administrators took the term virtute officii, and 
not under any bequest in the will, and, consequently, lawyers had no excuse for looking 
into and making an abstract of the document, or raising doubts as to its effect. And the 
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same principle has long been in beneficial operation with regard to another kind of pro- Mr. J. L. Kettle. 

perty, viz., leaseholds for years, for when a man dies possessed thereof he cannot by any 

words in his will (however efficacious they might be to tie up his freehold estate) prevent 
his executors or administrators from selling his leasehold property, and making a good 
title to a purchaser ; for the law assumes that it may be necessary to sell in order 
to pay debts ; but it is not obligatory on a purchaser to ascertain that any debts 
are due, and, consequently, he has only to learn who are the executors, when he at 
once feels certain that they must have a power of sale virtute officii. Hence, though 
freeholds and leaseholds may have passed under the same bequest the title to the 
latter is simpler and cheaper than that to the former, and no evil has been found to result 
from the power thus given to executors and administrators, as is sufficiently proved by 
the fact, that no proposal has been made to limit it, notwithstanding aU the alterations 
which have recently been made in the law respecting wills. What I would now, there- 
fore, propose, is, that this principle, which has so long been in such general operation, 
should be extended stiU further, and applied to all assurances, whether deeds or wills, 
transferring freehold or leasehold property ; and if on the law thus simplified a rational 
system of registration be ingrafted, the result will be, that purchasers will hereafter 
ascertain, at a glance, who can make a good conveyance of the estate ; and no landowner 
will be able, by any possibility, to complicate his title as against a 'purchaser. 

In order to prove the truth of these assertions, I will now proceed to show how the 
plan I recommend, though equally applicable to other systems of registration, would work 
if applied to that adopted in Middlesex and Yorkshire ; for, however defective that 
system may be, from the experience of a century and a half we know the worst of its 
effects, and two such counties would never have borne with it so long if it had done any 
perceptible harm, or had not done some good.* 

Under the existing law, the registrar is bound to enter a memorial of every deed or 
wiU which may be sent to him, and to state therein the date of the assurance, the names 
of the parties or testator and of the witnesses, the description of the parcels, and the 
consideration. In addition to this, I would provide as follows : 

1st. That all persons executing deeds or wills transferring land should have power 
to name persons whom, for distinctness, I will call " protectors " thereof, and who 
should necessarily take, virtute officii, full power to transfer whatever interest in the land 
the persons executing the deed or will had power to dispose of, except in cases where a 
term of years was created, or a lease or rentcharge granted, when the power of transfer 
vested in the protectors might be expressly limited to the term or rent-charge, and the 
person taking the power be distinguished on the register by the title of " limited 
protector." 

2d. That in entering a memorial of any deed or will expressly appointing a protector 
the registrar should set forth his name and description. 

3d. That in cases where a deed or wiU did not name a protector, the registrar should 
either refer it back to the parties, or himself appoint one, under similar restrictions and on 
similar principles to those which regulate the appointment of administrators to wills in 
which no executor is named. [It is obvious that this would throw no very onerous duties 
on the registrars, because the law would soon be known, and a protector always appointed, 
or if parties neglected so simple a duty they would only have themselves to blame for any 
little expense or trouble which might be occasioned thereby.] 

4th. That on the death of a sole protector his powers should pass to his personal repre- 
sentatives, unless he should in his will expressly name a protector in his place. 

5th. That any transfer made by the protector or protectors of any assurance should, 
except in cases of fraud, be good against every person claiming under such assurance, 
unless the rights of such person should have been previously protected by a limited 
protectorate, or a distringas entered, on some such principle as I shall hereafter have to 
refer to in answer to questions 21 et seq. 

6th. That, subject to certain obvious provisions against fraud, registered should have 
absolute priority over unregistered instruments, without reference to notice, direct or 
constructive. 

7th. That the registrar should be empowered, on application, under certain restrictions, 
to make summaries of titles, as shown by the register, down to a certain period prior to 
the application, and that such summaries should be conclusive evidence of the truth of 
statements therein contained. [I do not consider this power necessary. I have further 
explained and shown how it may it may be limited in answering the 3ad question. 

If we now consider the effect these provisions would have on the county of Middlesex, 
it will at once be seen what vitality they would breathe into the sluggish system now in 
operation there, by simply remedying the radical error which engrafted registration on 
a complicated law of conveyancing. As a brief illustration of this, I will imagine the 
case of a sale of land under very ordinary circumstances, and compare the course which 
is now followed with that which, would be requisite under the new mode ; and with this 
view I will assume that A, having purchased an estate in fee simple, grants a lease to B., 
and then mortgages to C, who transfers his interest to D. ; and afterwards A., on his 

* Of course, as these answers are addressed to lawyers, it is not necessary for me to show every 
detail of the scheme. 

3 B 
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Mr. J. L. Kettle, marriage, conveys to the use of himself for life, with remainder to his first and other sons 

in tail, subject to a term, which he limits to E, and F. as trustees, for securing a jointure 

to his wife and portions to his younger children ; then A. dies, and G., his eldest son, 
bars the entail, and proposes to sell, with the concurrence of his mother, for the purpose 
of paying off the portions. As the law now stands, very great expense would be 
incurred by G. in preparing lengthy abstracts of the mortgage to C, the transfer to D., 
the settlement, and the disentailing deed, and in procuring the execution of the convey- 
ance by the mortgagee, the trustees, and other persons interested ; while the purchaser 
would incur even heavier costs, in examining the abstract, and comparing it with the 
deeds and the register, and in ascertaining the truth of various statements relative 
to the private affairs of A.'s family, with which he has no connexion whatever, and, 
finally, in drawing a conveyance, full of recitals, introduced for the purpose of explain- 
ing why so many of the above-mentioned persons were parties thereto. Nor would 
the evil end there ; for on every occasion of transfer, for, perhaps, half a century, 
other purchasers or mortgagees would require, at the same costs, the same information, on 
the same points of title, which had been already so fully investigated at such serious 
expense. But, under the system I have ventured to recommend, all these evils would be 
swept away ; for, exclusively of the description of the lands, and the particulars of the 
lease to B., the abstract would not fill half a page, as it would contain merely an epitome 
of the registered memorials, showing that A. was named the protector of the first deed, 
that he joined in the second deed, of which B. was limited protector, and in the third, 
of which C. was absolute protector, and that C. joined in a further deed, of which D. 
was protector. Without looking further, therefore, into any of these deeds, it would be 
clear that, whatever mxight he their contents* D. must necessarily have power to sell every- 
thing which had originally vested in A., the first purchaser, subject only to the limited 
interest protected by B., the lessee. But D. being only a mortgagee might not wish 
to take upon himself the responsibility of the sale, or might be prevented by a distringas 
entered for the protection of the interests created by the settlement, in which case the 
abstract would proceed to show that another deed (the settlement) had been registered, 
whereof E. and F. were protectors, (or, if it had been so arranged, whereof E, and F. 
were limited protectors, in respect of their term of years, and J. and K. were absolute pro- 
tectors,) and therefore all that could be required would be that all these protectors should 
join in the conveyance!; but, whatever their number might be, so far as respected the pur- 
chaser, the transaction would be perfectly simple, for, on examining the abstract and 
register, he would see at a glance who the protectors were, and would know that, VIETUTE 
OFFICII, they must have power to sell, and whether the sale were made by two or six 
protectors would affect him as little as it affects a purchaser of stock to find that it 
stands in the names of a number of trustees, instead of that of the individual who con- 
tracted to sell it. Whatever onus or expense might be incurred in procuring the 
concurrence of the various parties would fall, as it ought in justice to do, on those by 
whom or for whose benefit the estate had been incumbered with mortgages and settler 
ments, precisely as is the case in money settlements, when the trusts are terminated, and 
the stock sold by the trustees at the request of those for whose benefit it was held.| 

I am unwilling to occupy space and time in giving further illustrations§, as I trust I 
have said enough to show how the law of conveyancing may be rendered absolutely 
simple ; and I will now proceed to point out how my system avoids the difficulties and 
dangers besetting the various plans which have recently been brought before the public. 

1st. I do not introduce any new machinery or alter any principle of estabhshed law, 
except, perhaps, by giving absolute priority to registered instruments ; a point on which all 
the schemes seem to agree. 

2d. No official interfh^ence will he rendered necessary, beyond the exact degree which 
the experience of Yorkshire and Middlesex assures us the public will clieerfully endure, 
for an adequate consideration. This I consider a point of the very last importance ; but 
I shall have to allude to it more at length in my reply to question 30 

3d. I do tiot do away with the necessity of a retrospective investigation^ of titles, 
which, if rendered cheap, speedy, simple, and certain, I will now show to be a positive 
good instead of an evil ; for no human system can be absolutely perfect, and, conse- 
quently, if any scheme were adopted forbidding a purchaser to look further into a title 
than the last entry on the register, it must stiU occasionally happen that mistakes would 
occur, and that A. might become registered as the owner of an estate which really 
belonged to B. ; consequently, on A's selHng to C, the title of the latter would of course 



* The answer to the 26th question'shows that the power thus given to D. is no greater than 
which is now always given to mortgagees. 

-(■ It is obvious that even this process, simple as it is, would be still further simplified if the 
reiristrar were allowed to make such summaries of title as are suggested, p. 368. 

T The expense of the vendors, moreover, would be very greatly lessened, and reduced to about 
the same amount as is now necessary when stock is to be cleared of the trusts of a settlement. 

S The best test of the system would be, to submit to me an imaginary case of a very compli- 
cated title, in order to' see whether it would not at once become simple under mj"- process of 
conveyancing. 

^ If the system of making summaries of titlewere adopted, the investigation would be reduced 
to almo stonthing, though tlie principle would be preserved. 
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• 
be complete, as the law would have forbidden his making any inquiry calculated to show ^^^- ''• ^' •^*'"^* 
that the true right was in B. ; no one, however, dare suggest that B. should be entirely ' 

robbed, and so it is proposed that the state should give him compensation, and thus turn 
itself into a sort of ofG.ce for the insurance of titles. But I am assuming that B. has been 
guilty of no fault or neglect ; and therefore what right would the state have to offer him 
a pecuniary compensation for his family estate, which has been lost, perhaps by the fault 
of their own registrar, who chose to be satisfied with insufficient evidence of his death ? 
Surely the present law is more just, which would give him back his land, and leave those 
who acted in error, however innocently, to suffer by the consequences. Again, the 
proposition that the state should insure titles, though a necessary part of the scheme I am 
adverting to, is obviously wrong in principle, and impracticable ; for the true province 
of the legislature is, not to insure, but so to simplify and cheapen, titles, as to render 
mistakes almost impossible, if due care be taken ; and if persons will act ignorantly or 
rashly they ought themselves to bear the penalty, and not to look to the state for aid. 
Moreover, if the state is to insure they must previously investigate titles ; so that no 
transfer could be safely effected without the sanction of a government officer, given after 
careful consideration ; a necessity which would be utterly intolerable to the public. But 
to this point I shall have to allude in my reply to question 30. 

4th. I confine registration to its proper province, which is, and has in this country 
always been considered to be, a subsidiary one. I leave a man to hold his lands under 
bis deeds, and make the register act chiefly as a check, so that purchasers will have a 
double* guard, and may detect an error in the one by reference to the other ; whereas 
under other systems an error in the register alone would be fatal. 

5 th. I don't take away the title deeds from their owners ; a point on which the habits 
(or, if you will, the prejudices,) of the people render them extremely tenacious. 

6th. I do not propose that a proprietor shall register little sham deeds, while the real 
dealings with his estates are carried out by other instruments which are unregistered. 
On the contrary, I would let him register the instruments which actually affect his pro- 
perty, but on such a principle, that, however long and compHcated they may be, they wiU, 
for the purposes of registration and facility of fature transfer, he shorter and simpler than, 
the shortest sham deed ; for, previously to a purchase being made from a person holding 
apparently under these sham deeds, it would be necessary closely to examine every 
portion of them, in order to see that they are drawn in proper form, and that no part of 
the instrument limits the effect of the rest. Here then are found in limine the old 
grounds of uncertainty and excuses for expense ; while, under the system I have proposed, 
the protectors, by whom conveyances will be made, take their power of transfer (as I 
cannot too strongly repeat) virtute officii, and, consequently, the moment you have ascer- 
tained from the deeds and the register who the protectors are, you will know, without 
further reference thereto, that they MUST have power to transfer the property. 

Again : the sham deeds would, in cases of settlements, cause much inconvenience and 
embarrassment, by giving the whole legal estate to the trustees, and leaving to the tenants 
for life and reversioners merely equitable interests ; whereas I would give the pro- 
tectors, as such, merely a power of transfer, without any interest whatever, and leave 
every other person in precisely the same position and in the enjoyment of the same legal 
rights as under settlements executed on the present system. 

7th. My plan of registration will occasion no further disclosure of the affairs of private 
families than we know from the experience of Yorkshire and Middlesex proprietors are 
willing to submit to. 

8th. I would make one law for the whole country, and would not adopt that highly 
objectionable system by which it is proposed that some proprietors may bring their 
estates within the pale of registration, and others, at their option, remain unafiected 
thereby. 

I \vill now proceed to answer the other questions of the Commissioners. 

Question 9. The register would not expressly show any forms of ownership, but merely 
the names of the protectors, who would have power, virtute officii, to convey all the pro- 
perty comprised in the deed which the parties to the deed were entitled to dispose of In 
the case of leases, where a limited protector was named, it would of course be necessary to 
set out in the abstract, but not in the register, the terms of the lease, it being obvious that 
there must under any system be more complication in dealing with leasehold property 
than with estates in fee, for every one knows at once what a fee simple is, but no one 
can possibly tell, except by inspection of the deed, what may be the terms of a lease. 

10. I have anticipated this question in my reply to question 8, where I trust I 
have said enough to show, that if the retrospective investigation of title be made simple 
and cheap the security it affords is founded not merely on the best but on the only just 
principles. 

11. 1 presume that by a register of assurances is meant a register founded on the principle ♦ 

proposed last year in Parliament ; and I think even that system would practically have 
become also a register of titles if the principle I have sixggested had been applied to it, 



* Of course, if it were thought proper to make the register the sole title, it might be done, on 
the system I have suggested ; but such an alteration in our law is quite unnecessary. 

3 B 2 
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Mr. J. L. Kettle, and the registrar been compelled to enrol the name of a protector to every assui'ance, who 

would take virtute officii a power of sale ; for every purchaser would at once have seen 

who could make a title to the land, without examining the deeds, further than to ascertain 
the name of the protector. It would, however, in my opinion, be unnecessary and objec- 
tionable to register the whole of an assurance, or to require proprietors to give up their 
title deeds. 

12. I would in no way alter the law in respect of the legal estate now usually given 
under settlements to tenants for life and others, but would leave them precisely in the same 
position as at present, and only give to the protectors of a settlement virtute officii the 
same power of sale which the trustees now take under the express words of the assurance. 

13. The registered protector should have power to sell the land free from all claims 
arising under the deed appointing him to his office, except so far as such claims were 
guarded on the register by a limited protectorate, or a distringas. 

14. Again I repeat that I see no occasion to disturb the existing law or practice of 
conveyancing with respect to trusts and equities, which, even though unprotected on the 
register, should confer the same right as at present against the land, subject only to the 
power of transfer vested in the registered protector, just as they are now subject to the same 
power almost invariably given by the deed of settlement to trustees. 

15. Trusts and equities might be effectually guarded by a limited protectorate or a 
distringas, so as to prevent the protector from transferring the estate otherwise than 
subject to the guarded interests. 

16. I have already stated that settlements would be affected in no way whatever, 
except that the protectors would take a power of sale virtute officii, instead of taking it, 
as they now do, by the express terms of the deed, and the persons beneficially interested 
might have the protection of a distringas, which they cannot obtain at present. 

17. I think " a distringas, &c." would afford a sufficient protection to settlements, if 
parties thought fit to xise it. The chief objection to this sj'stem is, that they would often 
be unwilling to use it, as by so doing they would show want of confidence in their 
trustees, the protectors. On reference, however, to my reply to question 24, it will be 
seen how, by appointing two sets of protectors, the one might be made a check on the 
other, and a security thus obtained which would be free from the objection above referred 
to as applicable to the distringas. 

18. I do not see why a man should not be allowed to take a transfer subject to a 
distringas, if he thinks fit to do so. 

19 I think no distringas should prevent a transfer, subject to the protected interest. 

20. I would allow any one to obtain a distringas on land in the same way as on stock. 
Practically, no inconvenience would result in the one case more than in the other. 

21. I think it would be advisable to allow more than one kind of distringas. For 
instance, there might be a very simple form, which would exactly resemble that now in 
use with respect to stock, and entitle the person obtaining it to a short notice of any 
intention to transfer the estate affected by it. But if a person preferred a higher kind of 
security, and was wilhng to pay a larger fee, and to specify the nature of his claim, I 
would give him a longer notice of any intention to transfer, and would let it be sent to 
his attorney as well as to himself ; and if no answer was received I would authorize the 
registrar to look into the specification, and if, in his discretion, he considered there were 
grounds for so doing, to extend the time for a limited period, and meanwhile make 
inquiries as to whether the notice had been received, &c. I would, however, allow no 
distringas to have effect under any circumstances beyond a fixed time after the first notice 
was sent, and would leave the whole question to be settled by the vendor, irrespectively 
of the purchaser. 

22. If I sell a life interest in stock protected by a distringas, I have to withdraw it, and 
the purchaser obtains another in his own name. It appears to me that a similar course 
might be pursued with respect to a distringas on land. 

2.3. I have already said that I would allow any one to put a distringas on land, just as 
he may now do on stock. 

24. At present it is usual in a settlement of land to have two sets of trustees, and A. 
and B., the releasees to uses, take a power to sell the fee, while C. and D. are trustees for 
a term for raising portions, &c. I would allow this system still to continue, so that A. 
and B. might be registered as absolute protectors of the fee, and C. and D. as limited pro- 
tectors of the term, in which case one set of protectors would obviously act as a great 
check on the other in case of a fraud being contemplated. I think, too, after mature 
consideration, that, without encumbering titles to any important extent, this system of 
limited protectorates may be carried still further, and applied to tenants for life or rever- 
sioners, who would thus retain all the security they have at present ; but I do not 
consider this extension of my principle by any means necessary. 

25. I think the instances of misdealing with stock very few, considering how seldom 
the protection of a distringas is resorted to. Those of misdealing with money are more 
numerous, for the reason which, if the law regarding stock and land were assimilated, 
would cause misdealings with the latter to be less frequent than with the former ; for 
in one case a dishonest trustee would necessarily come into contact with more persons 
and under circumstances more likely to create suspicion than in the other. 

26. I see no reason in any way to alter the forms of ownership, as all I would give the 
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registered protector, as such, would be a power of transfer, -which might safely be granted Mr. J. L. Kettle, 
both in settlements and mortgages, subject to the liberty purchasers would have of pro- — — 

tecting themselves in the manner above suggested. Indeed it is utterly impossible to 
give a power of sale more elaborately absolute than that now contained in every well- 
drawn mortgage deed ; and as landowners do not hesitate to give this power to mere 
money lenders, of whom they know nothhig, they cannot reasonably object to con Ale it 
trustees of their own choosing, and on whom they may impose the check of a distringas 
or a limited protectorate. 

27. I feel sure that the security of settlements and trusts would not be practically 
impaired by the adoption of the system I have suggested. 

28. I think it would be most dangerous and objectionable to make a man's title 
depend on the accuracy of a public map, and I by no means consider any map at all 
necessary for the purpose of registration, though in large towns it might be an useful 
adjunct, not for the purpose of identifying estates, but for enabling purchasers more easily 
to distinguish between persons of the same name. For instance, if the parish of Mary- 
lebone were mapped, and divided into six districts, I should of course know in which 
district the property I wished to purchase was situated, and if the vendor's name should 
be John Jones, it would be easier to ascertain what dealings he had had with the estate 
than would be the case if the whole 'parish had formed one district. 

29. I would give the registrar nothing more to do with respect to the description and 
identity of the land than he now has in Middlesex and Yorkshire. To throw on him any 
discretion with respect either to parcels or title would, in my opinion, be most objec- 
tionable, for the reasons stated in my reply to the next question. 

30. I feel sure that there is no feeling more strongly rooted in the public mind than 
hatred of official interference with their private affairs, and any system is practically 
impossible, however theoretically perfect, which would render the approval or sanction 
of a registrar necessary for the completion of transfers, or would give him any discretionary 
power to prevent them. The experience of Middlesex and Yorkshire at least teaches 
us one invaluable lesson, by showing what amount of interference landowners will cheer- 
fully submit to. The registrar AS such must be a mere clerk bound to register every 
assurance presented to him so soon as he has ascertained the necessary particulars. And 
a moment's consideration will show that the strong feeling I have alluded to, though 
perhaps in other instances carried too far, would in the present be fully justified ; for 
there must of course be many registrars, and they could not aU be men of a very 
high class of attainment ; yet, if the responsibility of approving of transfers should 
be thrown on them, the delays, expense, and positive stoppage of business necessarily 
occasioned by even the best of these officers would obviously be very great. Add then 
to these certain evils those which must occasionally result fi-om ignorance, stupidity, con- 
ceit, malice, timidity, and the imbecility of old age, and I thiak no one will for a moment 
doubt that in this particular point, at least, the example of the register counties must be 
our guide. 

I think, however, that although no discretionary power over transfers should be 
intrusted to the registrars, as such, certain new powers may with advantage be given to 
competent law officers, who may at the same time discharge the duties of registrars. My 
chief object in granting these powers would be to enable landowners to clear their titles 
prior to the introduction of registration, so as to enable them to derive immediate benefit 
therefi-om. To this subject I shall have to revert in my reply to question 33. 

31 . No man would be bound at once to come forward and register his title ; but regis- 
tration would be practically compulsory on the occasion of any new purchases or 
mortgages, as I would give registered absolute priority over unregistered instruments, 
subject only to certain provisions against fi-aud. 

32. I think it quite unnecesary, and contrary not only to established practice but to 
sound principle, to give a warranted or parliamentary title. 

33. No good system of registration can, in my opinion, be made directly retrospective, 
but its establishment would confer far greater immediate benefit than may at first sight 
appear. I can remember that when it was proposed to do away with attendant terms 
many persons contended that half a century must elapse before much benefit would be 
felt, as the former title to the terms would still have to be traced. The result, however, 
has been widely difierent, as it was in some way contrived that these terms should dis- 
appear to a very remarkable extent, so soon as it was found to be to the advantao-e of 
landlords that their titles should be cleared of them. On the same principle, I have no 
doubt it would soon be found that practically most titles would commence from the 
establishment of registration ; and the prior title having been once satisfactorily proved, 
would afterwards be taken for granted. I think too that the legislature might assist in 
several ways in carrying out this object, particularly in the following : — I see no siifficient 
reason why landoAvners should not be allowed to draw up a summary of the effect of their 
title deeds, and to prove the correctness of that summary to some competent officer, after 
which the document, when endorsed by him, might be considered conclusive evidence of the 
statements therein contained. Perhaps, however, it would be advisable to leave open the 
question as to whether the signatures were forgeries, as practically it would be very easy 
to satisfy purchasers on that head. At all events, there could be no objection to providing 
that after an authorized summary of title had been shown by a vendor to a purchaser, if 
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the latter thought fit to inquire iato its correctness he should bear the expense of doing 
so. I think too that, as before suggested, even after registration had been established, 
the registrar might be authorized, on the application of a landowner, to make a summary 
of his past title down to a certain time prior to the date of the application, and on this 
summary being entered on the register it should have the same effect as that which I 
havei'suggested may be allowed to summaries of title prior to the establishment of regis- 
tration. It will, however, at once be apparent that if this suggestion should be approved 
and carried into efiect, every advantage would be obtained which is ofiered by the plans 
for doing away with the retrospective investigation of title, while no single principle of 
the existing law would be touched. 

In conclusion, I beg to add, that the suggestions I have ventured to make have at least 
been maturely considered, the germ of them having been treated of in two pamphlets I 
pubhshed last year in the form of letters to the Lord Chancellor and Mr. Evelyn Denison. 
Since that time I have subjected the plan to every test which could be devised, either by 
myself or others better calculated to judge of its efficiency, and the result appears to show 
that the principle is sound, and that after its adoption, although landowners would stOl hold 
and deal with their estates precisely in the same way as at present, they never could by 
any possibility complicate titles so as to render their investigation unsafe, difficult, expen- 
sive, or tedious. If, however, the correctness of this' assertion be doubted, any one may 
easily test its truth by submitting to me any case of a complicated title ; and if I cannot 
at once show that on my system, all complication would be at once removed, as far as 
regards a purchaser or mortgagee, of course the scheme is hollow, and unworthy of further 
attention. As this test is so easy and simple, I trust it will be applied ; and should the 
result be what I anticipate, my plan will have this peculiar claim for adoption, that it 
alone in no way affects the principle of our existing law or our mode of settling estates, 
nor does it introduce any new or compKcated machinery, to the use of which our workmen 
are unaccustomed. I merely propose to extend to all transfers of freehold or leasehold 
property a principle which has long been in extensive though partial operation with 
respect to both. 

2, New Square, Lincoln's Inn, J. L. Kettle. 

18th November 1854. 



Mr. W. Shaen. 



Mr. W. Shaen, Solicitor. — •22d November 1854. 

1. Every artificial and unnecessary impediment, or expense,'in the sale and transfer of 
land is of course an evil ; the answer to thas question must therefore depend entirely upon 
the possibility of devising a safe scheme, under which the retrospective investigation of 
title at present necessary may, to any considerable degree, be either dispensed with, or 
facilitated. If any such scheme can be devised, it will undoubtedly be of considerable 
advantage to the community. 

2. The disposition of land is certainly impeded by the actual expense of conveyancing 
transactions ; and therefore, it would be facilitated by any scheme of registry which should 
diminish that expense. 

I am very doubtful whether any such scheme would perceptibly render the disposition 
of land more secure. 

3. I think that the sale and transfer of land would be facilitated by establishing a 
public register, or record, of the title to the legal estate only in laud, according to the 
plan which has been put forth by Mr. Cookson. I am quite convinced on the other hand, 
that the sale and transfer of land would be greatly impeded, and rendered much more 
expensive, and insecure, by any system of registering all the assurances affecting the 
equitable and beneficial interest in land ; more especially if those assurances were registered 
at full length. 

4. A register of the legal estate only would afford increased facility for sale and transfer, 
by avoiding all that portion of the retrospective investigation of the title which depends 
upon equitable as distinguished from legal interests. It would, probably, also diminish 
the expense of the mere transfer of land ; and it would also tend to make the buyer more 
secure, by diminishing the chances of some outstanding hostile interest being overlooked. 

I can see no reason to doubt, that, in all these points, any scheme for the registration of 
all assurances affecting land would very greatly increase all the difficulties at present 
impeding its sale and transfer. 

5. Under such a scheme as that under consideration, the expense would be diminished 
both to the buyer and to the seller ; because all the proceedings, including agreement for 
or conditions of sale, the abstract, the investigation of the title, and the deed of convey- 
ance, would be rendered much more simple. 

6. It would be extremely difficult to fix any average ; but the proportion may perhaps 
vary from one third up to three fourths. 

7. I am of opinion that it is practicable to form such a register. 

8. A register of title would be instrumental in simplifying, generally, the title to land, 
and the forms of conveyance, if it took cognizance only of the legal estate ; leaving all 
equitable interests to be provided for in the way in which at present they are provided 
for with respect to all personal estate ; as, for example, the public stocks, and shares in 
public companies. 
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9. I think that all vested legal estates, and only such, should be put upon the register. Mr. W. Shaen. 

10. It would seem to be essential to the purposes in view, to adopt the principle of 

exhibiting only the present actual and existing title ; and in this way a retrospective 

inquiry might be avoided, except for the purpose of investigating charges of fraud. 

11. Even if the register should disclose the deduction and history of the title, it would 
differ essentially from any registry of assurances that has been hitherto suggested, in taking 
cogTiizance only of the legal estate. 

12. It would be necessary, as part of such a system, to provide that all forms of 
ownership, except those admissible to the register, should be of the nature of trusts only. 

13. and 14. It would be necessary that equities and trusts, except when protected on 
the register, should not confer any right as against the land itself in the hands of a hond 
fide purchaser ; but they might be enforceable as against the land, while it remained in the 
hands of the registered trustee owner. 

15. Trusts and equities, intended to affect the registered owner, might be protected on 
the register, consistently with the other objects above mentioned, by distringas, caveat, or 
stop order, so as to prevent the registered owner from transferring the land, while such 
protection should exist ; or from transferring it otherwise than subject to the protected 
interest. 

16. The existing system of settlements, by which the limitations and trusts of the 
settlement modify and become part of the title, could not be continued consistently with 
the principle of a simple register of title ; or with the above-mentioned objects proposed 
in the register. 

17. I think that settlements, trusts, and equities would be adequately protected by 
allowing the parties interested under them, or any next friend, to put a distringas, caveat, 
or stop upon the register ; or to take some other proceeding in the registry office of a 
.'similar nature. 

18. The great difficulty in such a scheme of registry as the above lies in the fact, that 
whei-eas in the case of funds, stock, or shares a pecuniary indemnification is always 
adequate compensation for loss, on the other hand, with regard to such properties as 
family estates, it would often happen that no pecuniary indemnification would be adequate 
compensation for loss. Bearing this in mind, it would probably be expedient to devise 
one form of distringas, &c., which should have the effect of altogether preventing a 
transfer while uncancelled ; while the transfer ia other cases might be permitted to take 
place, subject to the protected interest. 

19. It would probably be found possible to provide that interests which were merely 
securities for money should not so operate as to prevent a transfer ; while what might be 
called beneficial ownership of the land itself, might operate so as altogether to prevent a 
transfer while uncancelled. 

20. I am inclined to the opinion that all equitable interests, &c. should be allowed at 
all events the minor degree of protection suggested above. 

21. I am of opinion that, as in the case of a distringas upon stock, the register should 
state only the name and address of the person putting on the distringas, &c. 

22. The benefit of the distringas, &c. might be transferred to a purchaser in the 
way it is at present done in the case of a distringas upon stock ; that is to say, the first 
distringas should be discharged and another substituted. 

23. As the distringas would in itself confer no title, but merely give a claimant the 
opportunity of proving one, I see no reason why any evidence should be requu'ed beyond 
such an affidavit as is necessary to support a distringas on stock. 

24. It is deserving of consideration whether every registration might not be made 
to indicate the names and addresses of all persons to whom notice of a meditated 
transfer should be given. In this way it would be possible to avoid subjecting a beneficiary 
to the painful embarrassment of choosing between the risk of loss, and the probability of 
giving ofience to a trustee. 

25. I consider that there are very few instances of misappropriation or misdealing by 
trustees of stock or money, involving loss to their beneficiaries, considering the enormous 
amount of property which is so held. 

26. I consider that the infrequency of such cases is a strong argument in favour of 
the safety of extending the system to real property. 

27. I do not think that such a scheme as that here indicated would unduly impair the 
security of settlements or trusts. 

28. A public map would, if practicable, be a great assistance ; but it would not be a 
necessity, and the constant alterations it would require would probably render it imprac- 
ticable, or at all events so expensive as unduly to interfere with the advantages proposed 
by the scheme under consideration. 

29. If the register is to be conclusive evidence of the description and identity of the 
land, the registrar must ascertain their accuracy ; but it would probably be more expedient 
to leave those questions to the parties. 

30. I think it would be very objectionable to invest the chief registrar with any 
judicial authority. 

31. I am of opinion that, in the first instance at all events, the registration should be 
voluntary only, so as to allow a free competition between it and the existing system. 
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Mr. W. Shaen. 32. I think that the registration ought not at the outset to confer a warranted or 

■ parliamentary title ; and that any attempt to make it do so would ensure the failure of the 

scheme, by involving it in enormous expense and inextricable confiision. 

S3. I believe that, for a satisfactory trial of the scheme, it is essential that the provisions 
of the registry should relate only to the title subsequent to its commencement; leaving the 
antecedent title to be still, as now, the subject of iuvestigation, until by lapse of time, or 
otherwise, that shall become unnecessary. 

Me. Lewis {Solicitor). — 10th October 1854, 

Mr. Lewis. 1. I DO. I cannot see how a retrospective investigation of the title could, under any 
circumstances, be wholly avoided ; but I think that further limitations of time for prose- 
cuting claims, «Sz;c. might be created, which would materially shorten the periods for which 
titles need be adduced. 

2. I am convinced that such disposition is neither rendered insecure nor impeded by 
a want of a registry of deeds. As to a registry of title, see my answers hereafter. 

3. Quite the contrary ; and especially if the registry were of deeds and not local. In 
fact unless it were at every market town. (I presume a registry of deeds is here meant.) 

4. A purchaser must investigate the past title, and if a register of deeds were established 
he must not only examine the deeds to see their effect but the register as well, and pay the 
office fees in addition. 

5. I think the expense would be much increased by a registry of deeds. 

6. It would be very difficult to fix an average as circumstances vary so widely ; but I 
should be inclined to estimate it generally at about one half It very often happens, too, 
that the same solicitor is concerned for vendor or purchasers and then the investigation 
of the title is but a trifling expense to the purchaser. 

7. I think a registry of title would be practicable ; but I question its being a saving 
of cost, as protection must be afforded to adverse claimants by allowing them to be heard 
before they are barred, and without which such a registry would not be effectual. 

8. Yes. If a man could, by some means to be devised, get himself registered as absolute 
legal owner in fee simple, fee tail, or for any other estate, a certificate of that fact might 
be made conclusive evidence, and prevent any previous documents of title being produced 
or called for. 

9. All vested legal estates. 

10. Yes. 

11. It would differ essentially in authoritatively setting forth the result of the assur- 
ances. This would be its object, without which it would only be a registry of assurances. 

12. Necessary. 

] 3. Yes, so far as his title to convey the land to the purchaser would be concerned. See 
following answers. 

14. They should not (in order to render such a registry of any use) operate so as to 
interfere at all with a gTant of the land itself to a purchaser for value. But I would not 
make them mere personal confidences. 

15. They might be protected in same manner as claims to purchase money fixed oy 
award or inquisition under compulsory powers in Local and Personal Acts are, viz., by 
having the purchase money paid into court, and the claims to it adjudicated between the 
parties there, without mixing up the purchaser of the land. 

16. Not the existing system ; as settlements, in order to carry out the system of registry 
under consideration, could only affect the proceeds of a sale but not the land itself 

17. It is questionable whether they would be adequately protected, as parties would be 
generally disposed to make great sacrifices rather than be dragged into court to try a 
claim. I think a sale to be protected under such a system ought in all cases to take 
place by public auction, and due notices of it be published and a certain time prescribed 
previous to completion of the transfer, in order to give parties interested in the proceeds 
an opportunity of competing, and getting the purchase money duly invested. 

18. See answers. 13, 14, 15. 

19. None. 

20. Yes, all those directly charging the estate. 

21. Certainly, it ought to define. 

22. It wiU be seen that I would not let those incumbrances affect a bond fide sale of 
the lanil. 

23. See answers to 32, 33. 

24. See answers to 32, 33. 

25. Not so frequent as might be expected. 

26. I do not ; such power is always given by weU drawn settlements. 

27. I do not think cases of loss to be sustained by such suggested course would be more 
numerous or worse than those arising under the present systems of trust. 

28. Not necessary, but it would be desirable. 

29. If the right to register were challenged on this ground. 
.30. Not farther than set forth in answers 32, 33. 

31. Voluntary only, as such a procedure would be expensive. 

32, 33. It should give a warranted title, otherwise it would be comparatively useless, 
and an increase of cost. Notice for claimants to come in ought to be provided, and if their 
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claims appeared, to some officer competent and appointed for the purpose, to be worthy of j/-^ Lewis 

investigation, the registering of the title ought to be postponed till the question has been '_ 

settled or the claim released. All this would involve the applicant for registration in 
some, perhaps considerable, expense ; more expense than in ordinary cases would be 
incurred in the adducing and investigation of the title. 

Having given considerable attention to the subject of registration, and seen the system 
pursued in Scotland, I am quite unable to see the advantages which its advocates claim 
for it. For one case of fraud which it might prevent, there wculd be 100 cases of greatly 
increased expense (as compared with the present system) which it would entail, unless 
some sweeping alterations in the existing law of real property were devised. 

Wrexham, 10th October 1854. J. Lewis» 

Mb. Statham {Solicitor). — ISth Octoher 1854. Mr. Statham. 

1. What the expense of sale and transfer of land " ought to be" is difficult to define ; " 
but according to the present practice of making contracts, where the purchaser is shut out 

from requiring what is not, apparently reasonable, I do not see how the present practice 
can be amended. 

2. No. 

3. I do not see how it would ; the deeds, although registered, would have to be abstracted 
and the register examined — with this objection, that ia many cases an agent must be 
employed to do it. 

6. Probably two thirds. 

7. It seems practicable to form a registry in the shape of an analysis of title. 

8. I do not see how it would, as a purchaser's solicitor could hardly be satisfied without 
examining the deeds analysed. 

9. The fee is very often a minor consideration ; and I think aU the incumbrances and 
contingencies ought to be stated. 

10. My own feeling is that such a limitation as that suggested in the first part of this 
question would be very unsatisfactory, and that a purchaser's solicitor could never 
confidently assert that his client's title was safe. 

11. By an analysis as above suggested. 

12. 13, 14. In the multiplicity of interests and trusts that arise it seems very difficult 
to answer these questions. 

15. Such a protection might in many cases be beneficial. 

17. I should think they would in general. 

18. It would depend on circumstances. It might be very unfair to prevent a transfer 
in many cases which arise when the claimant has not a shadow of right, and a bond of 
indemnity might satisfy a purchaser. 

1 9. Probably. In some cases the object of a distringas would be sufficiently answered 
by the mere notice. 

20. It is difficult to define. 

21. Anything that would or ought to have the effect of putting a person on inquiry 
would be sufficient. 

22. By official memorandum of the distringas, &c. 

23. In many cases it coald not be more than an affidavit. 

24. No. 

25. Not numerous, considering the number of trusteeships. 

26. For the sake of simplifying dealings with land, I do not think it objectionable. In 
many cases land could not be dealt with if the trusts were disclosed, when there is also 
nothing morally wrong intended. 

27. I do for many practical purposes. 

28. I think a map might lead to confusion in the subdivision of property, especially 
in large towns, such as Liverpool. It would have to be on a very cumbrous scale. 

29. I should say so. 

31. The use of it appears to be questionable, unless it is compulsory. 

32. I do not think so ; it might work great wrong. 

33. That appears to me to be the only course that would be satisfactorily practicable. 
Liverpool, H. H. Statham. 

13th October 1854. 

Me. Devey (Solicitor). — Mth October 1854. ^j^. jj 

1. I THINK it more expensive than'it ought to be, through the needless length of deeds 

and the unscientific mode of preparing abstracts ; but I doubt whether retrospective 
investigation can be dispensed with. 

2. Not impeded, and, with very rare exceptions, not rendered insecure by such a want. 

3. I think not ; unless some plan of registration, like that suggested by Mr. Cookson, 
can be made practicable. 

4. Mr. Cookson's plan aims at this facility by each of these ways. But I have not 
studied it, and cannot offer an opinion of its practicability, 

5. I think to both. 

6. I am unable to answer this, 

3C 
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■ ^^^- 7. I think it possible. A rigid examination of Mr. Cookson's plan might furnish the 

"""" answer. 

8. See answer to question 4. The forms of conveyance generally used might be, and 
ought to be, simplified and shortened. I have recently seen, with regret, the old pernicious 
tautology sanctioned by eminence and talent officially engaged in the work of reform. 

9. I am not aware of any objections to the statutory requirements applicable to the 
Middlesex register. 

10. If the necessity for such retrospective inquiry be not avoided, I think a register 
would not save but increase expense. 

11. I cannot see much difference. 

12. I thiuk it would be. 

13. I think it would be. 

14. I think it would be. 
16. I think they might be. 

16. I think they might be ; by every such registration indicating the persons to whom 
notice of a meditated transfer should be given, as in the case of a distringas. 

17. I would not subject a beneficiary to the painful embarrassment of choosing between 
the risk of loss and the probability of offending a fastidious trustee, perhaps a near 
relation, who might resent what he would consider an insulting record of suspicion. I 
would, as suggested in the preceding answer, make such registration supply the requisite 
caveat. Every registration should show whether the transferee were owner or trustee. 
This might be most important in case of judgment against him. 

18. 19, 20. The preceding answer renders it needless to answer thase questions. 

21. Only the name and address, as iu the case of a distringas upon stock. 

22. By a fresh entry on the register. 

23. Similar to that on stock. 

24. See answers 16 and 17. 

25. I cannot say that they are rare. 

26. See answers 16 and 17. 

27. I should have considerable fear unless each registration, as suggested above, showed 
that the registered owner was only a trustee. 

28 I think not. 

29. I think not, unless to better secm-e the sufficiency of only looking at the last 
registration. 

30. I think the registrar should have some discretion, or judicial authority, and to 
what extent would require a code, from which I shrink. 

31. Compulsory, if at all. 

32. I thiik the attempt to make registration confer a warranted or parliamentary title 
would produce more injury than benefit. 

33. I think it would be desirable that the provisions of the registry should relate 
only to the title subsequent to the commencement of the Registry, and that great expense 
and difficulty would attend the effort to carry them farther. 

Ely Place, F. N. Devey. 

14th October 1854. 

Mr. Hunt. Mr. Hunt {Solicitor, Nottingham). 

1. I DO. 

2. It is not. 

3. All the bills for establishing a register which I have at present seen would in my 
opinion greatly impede the sale and transfer of land. I do not see that the mere registering 
of deeds would decrease the expense of investigating the title. 

4. So far as the investigation of past title could be avoided or diminished, to that 
extent would the sale and transfer be facilitated ; the expense of transfer alone, now that 
the ad valorem stamp is equalized, is not excessive. 

5. If the expense could be diminished it would be a saving to the buyer. I do not 
think the expense of transfer is so great as on ordinary occasions to be made a con- 
sideration in determining the price of a purchase. 

6. About one third. 

7. I do not. 

8. I do not at present understand how a register could be other than a register ot 
title deeds. 

9. If a register were established, it is difficult to see how any form of ownership could 
with propriety be omitted. 

10. I do not think it would be essential; it appears to be a mere question of expediency, 
and the mode of determining the present state of the title would be difficult. 

11. See answer to No. 8. 

12. If all forms of ownership were not admissible upon the register, it would be 
necessary to make trusts of those inadmissible. 

13. I think it would. 

14. If unregistered, it would simplify the transfer that trusts and equities should be 
made personal confidences only ; but at the same time this would greatly add to the 
difficulties of persons dealing with their own property, who, on the one hand, would have 
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to disclose theii- most private transactions, or, on the other, to risk the loss of their property j(f^. Hunt. 
by faithless or negligent trustees. — — 

15. This could not be done, in my opinion, without disclosing matters which are 
usually desired to be kept secret. 

16. I think not. 

17. This method of protection would impede, m. many instances factiously and unjustly, 
the transfer of land, and would probably lead to great litigation and delay. 

18. Any proceeding which would disclose an uncertainty in the title would necessarily 
have the effect of impeding a transfer tmtil the uncertainty was cleared up : the purchaser 
might take his transfer and deposit the purchase money. 

19. A claim upon the purchase money need not prevent the transfer ; but a claim to 
the land would require to be dealt with differently. 

20. To allow all equitable interests to be protected by distringas would, I think, lead 
to endless delay and litigation, while to deny the protection to any would lead to fraud, 
dishonesty, and consequent loss. 

21. I think it would be necessary to define the interest claimed. 
25. Instances of breach of trust involving loss are frequent. 

26. — 33. These questions appear to be practical ones which require great consideration, 
and which my experience does not enable me satisfactorily, even to myself, to answer. 

William Hunt, Nottingham. 

Mr. E. S. Bailey (Solicitor).— 22d November 1854. Mr.E. S. Bailey. 

It is incumbent upon the advocates for a registry of assurances to prove that it is 
required, either — 

Istly. For the prevention of frauds arising from the suppression of deeds. 

Or ; (and in addition to the above,)- — 

2dly. That a registry, properly conducted, would greatly reduce the expenses of 
transfer of land, both to the vendor or purchaser, or one of them. 

And (or), — 

3dly. That it would strengthen the title of purchasers. 

As to the first. The experience of our branch of our profession must prove that 
neither the extent nor the magnitude of fraud arising from the suppression of deeds can 
create any necessity for a registry ; which must, in any event (regarded only in this 
light) , cause a great and unnecessary additional expense in the transfer of land. 

Secondly. If the registry is, like the Middlesex and York registry, to comprise all 
deeds affecting land, and notice of each deed is to be notice of its contents, nothing 
(setting aside fraud by suppression of deeds) can be gained by such a registry ; as an 
abstract of each deed, and an examination of its contents must continue necessary, as in 
the present practice ; and in addition, therefore, to the present expense there would be 
the additional charge of the registry of each deed, and a search of the registry on each 
transfer. 

As respects small purchases, and mortgages of small properties, and which are much 
more numerous and important (not only to the parties but to the county) than non- 
practical men have any knowledge of, the registry and search would be destruction. 

If, therefore, the proposed registry is not to be conducted on the present principle, in 
what way is it to be conducted ? 

If such object is really to be carried out so as, secondly, to reduce the expenses of 
the transfer of land, and, thirdly, to strengthen the title of purchasers, it can never 
practically be accomplished except by creating a register simply confined to the name and 
addition of the party in whom, for the time being, the legal estate in the land is vested ; 
and by enacting that a conveyance from such party to a pm-chaser shall be good a^gainst 
all the world ; m. a word, to make such a conveyance equal to a parliamentary title 
against all the world. 

Axe the landed proprietary prepared to sanction such a change ? 

It would appear that the Commissioners ai-e not prepared to recommend such a 
sweeptag measure, as, evidently, the questions put by them tend to the placing the 
transfer of land on the same footiag as the transfer of government stock or shares, or 
property in any public or trading company ; and this is the more evident from the pro- 
tection proposed to be given to equitable interests, by the same means by which they are 
now protected as respects government securities, — namely, by distringas or stop. 

That land should be made capable of being transferred with the least possible expense, 
and the greatest expedition consistent with its tenure, must be most desirable ; but in 
attempting to assimilate the transfer of land with that of government stock, or shares in 
a company, it should seriously be weighed whether the analogy between the two classes 
of property holds, or whether there is not a wide and important distinction between 
them. 

A-s respects stock and shares, they i-epresent money, and money only ; and money there- 
fore can restore the party injured to his original position. Not so with land. In many 
and most important instances, the transfer of land by a party entitled to the legal estate 
might work the greatest and most serious ruin and mischief The loss of their status 
by a family of consideration in a county, and innumerable other instances of evil not 
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Mr. E. S. Bailey, necessary here to allude to, might and probably would be the consequence of such a state 
— — of the law. 

Let it be considered foi: a moment the security which land — and land alone — may be 
made to give as a solid protection to a wife in the shape of dower or jointure, to younger 
children as respects their fortunes by way of portions, and to remainder-men in respect 
of their interests. At present aU these when once legally created are effectually secured 
to the respective parties who cannot be deprived of them except by payment, possession, 
or release of right. It is true there may be exceptional cases, arising out of the power of 
sale given to the trustees of a settlement being dishonestly exercised ; but such a power 
in all well drawn deeds can only be exercised by trustees with the consent of the party 
for the time being beneficially interested, if of age and competent to give such consent ; 
and to a great extent, therefore, this exceptional power becomes limited. 

Again, a mortgagor, by giving the mortgagee the legal estate, would thus, if the mort- 
gagee were inclined to play falsely, have given to him immense, indeed uncontrolled, 
power. 

If then it would be wrong to leave land so unprotected, would the proposed protection 
by a general or partial distringas or stop by a party equitably entitled be sufficient ? 

The very placing a distringas or stop is, at the best, a most invidious act as against the 
trustees ; and, in family cases, would often lead to sad dissension. 

It is true these are the only protections as respects government stock (and there is no 
protection in the case of shares in companies) ; but if land is to be considered as not alto- 
gether analogous to stock or shares, then these protections, such as they are, would be 
less adequate in the one case than in the other. 

The unborn child (portions), the unborn remainder-man, and others equally helpless 
would have no power of protection ; and yet, as respects the remainder-man more particu- 
larly, if the descent of property in famihes, and the preservation of families by the 
descent of property, is to be considered valuable or important to the community at large, 
surely he should not be left wholly without protection. 

If, however, distringas or stop, or anything in the shape of prevention of an absolute 
and uncontrolled transfer by the party entitled to the legal estate should be established, 
from that moment an investigation of title would become necessary, and it is impossible, 
when once the door should so be opened, to say where the investigation is to cease. The 
inspection of a deed may lead to the knowledge of other equities equally entitled to pro- 
tection as that to which the distringas or a stop might have applied. Are these, because 
no stop or distringas has been placed in respect of them, to be disregarded ? 

It would really appear that if a registry is to operate as simplifying the transfer of 
land, and reducing the expense of investigating titles, all equitable interests must be left 
unprotected, except so far as the cestuique ti'ust might have a claim over against the 
trustees ; and, as before stated, a parliamentary title must be given by the conveyance 
from the party who, on the registry, has the legal estate. 

And who is to decide as to the party who is to be put on the registry as having the 
legal estate ? and where, under such circumstances, would be the protection arising from 
mistake, in placing a wrong jiarty on the registry (wrong as respects his legal title to be 
so placed), or from a forged deed being placed on the registry, — as, for instance, a genuine 
conveyance of legal estate to A registered, a forged conveyance from A to B registered, 
and then a sale by B to a bond fide purchaser ? 

Who is to suffer in such a case, the owner of the estate, or the purchaser ? 
As respects government stock, the Bank at present are liable to the owner in case of 
forgery, but where could the protection, with justice to both innocent parties, the owner 
and bond fide purchaser, be given ? 

As to the map, that would appear to be wholly impracticable. 

It is submitted that registry is not Avanted as a protection against fraud from the 
suppression of deeds. 

If it is to be simply a registry of deeds, it will not afford any protection commensurate 
with the additional expense created by it. 

If it is to be a registr}' of legal estate only, and to give a parliamentary title by 
conveyance of the legal estate, — is such a change, which may involve such serious conse- 
quences and frauds, and which must so essentially and entirely change the nature and 
tenure of landed property, and the security which parties now holding it possess, 
desirable or justifiable? 

1^ Tjr T T- JVIR- W. J. Faekek (Solicitor). — 'SOth November 1854. 

Mr. yy. J. rarrer. ^ ' 

1. There can be no doubt that the sale and transfer is in some degree impeded and 
rendered expensive by the necessity for retrospective investigation of title ; but whether 
more so than it ought to be, is the question for consideration. 

The present system gives almost absolute security to all persons having an interest in the 
land, but it involves much delay and expense. A system of registration of all assurances 
might give even more perfect security, but it would involve far more than a proportionate 
increase of delay and expense ; while a system of registering the mere legal ownership 
(leaving equitable interests to be protected by the trustees or legal owners — a system to 
which the subsequent questions seem to point), would diminish the perfection of the 
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security to the parties beneficially interested (not, of course, to a purchaser), but would Mr. W. J. Farrer. 

also, in my opinion, greatly diminish delay and expense. The question resolves itself into 

this : — Whether it is better for the public at large to have a system of absolute security, 
■with an equal certainty of complication, delay, and expense ; or to forego some degree of 
security to the beneficiaries, in order to have a system which, while it would give absolute 
security to the purchaser, would be simple and cheap to both parties. 

2. This question is double. I will answer its branches separately. 

I do not think that the disposition of land is rendered insecure by want of a registry 
of title, or of the assurances deducing the title ; but whether it is impeded or not, is a 
question which must depend on the nature of the registry. Any system of registering 
the whole title, or all the assurances deducing the title, would add greatly to the present 
impediments and expenses. In proof of this statement I need only instance the delay 
and expense caused by the registry in Ireland ; which, be it remarked, afi'ords no greater 
security than that given by the system in force in the non-registering English counties 

A system of registering the whole of the assurances would be even worse than the Irisli 
system. 

But if a system of registering merely the legal ownership could be introduced, under 
which the registered owners should have the absolute power of transfer, subject to the 
restrictions referred to below, the disposition of land would be rendered much more cheap 
and simple. 

3. The answer to the last questions involves this. 

4. If such a system as I have last pointed out were established, it would, of course, 
facilitate the sale by diminishing the expense of transfer, and, in time, by avoiding the 
investigation of the past title ; but I think that since the first step of getting the land 
upon the register would involve trustees (in whom shortly a great number of estates 
would become vested) in very heavy responsibilities, it would be necessary for their 
protection (as well as for other important reasons alluded to hereafter) to have the title 
examined in order to ascertain all existing beneficial interests at the moment of regis- 
tration, just as the Irish Incumbered Estates Court investigates title before proceeding to 
a sale. 

This would only be required once, since thereafter it might be made incumbent on the 
beneficiaries to give the trustees due notice of their claims. 

I think a conveyance from the registered owner should be made to give an absolute 
title (except, of course, in cases of fraud) : Though I think that, practicallj'-, the buyer is 
safe under the present system, a title such as that above suggested would be even more 
secure. 

5. The saving would be that of the expense of investigating title, and conveyance, to the 
buyer ; and of preparation of title to the seller. The latter would still have to bear the 
expenses of distributing the purchase money, but this he must do under the present or 
any other system. — -Both would be gainers. 

6. This question requires considerable examination of old bills. Under the old Stamp 
Act the duty on purchases of magnitude was about one per cent. I used to think that 
the stamp duty generally exceeded considerably the rest of the bill. 

The bill included the conveyance and attendant expenses, as well as the investigation of 
title. 

Of course, the per-centage of expense is larger on small transactions. 

7. Yes ; if the words registry of title can be applied to such a registry of ownership as 
is above mentioned. 

8. Yes ; because the conveyance might be nothing more than a transfer in the regis- 
trar's books, showing the date, vendors, consideration, vendees, and the particulars ; the 
latter might be added by way of schedule. All recitals, covenants for title, &c. would be 
got rid of; and provisions for partial or beneficial interests would be made by separate 
declarations of trust, or other deeds of a like nature. 

9. I think that no form of ownership should appear on the register, except the fee ; 
i.e., I think that the registered owners should, qua purchaser, be regarded as having the 
absolute fee. 

10. This question is in fact answered by the answer to question 4. In the first place, it 
would be necessary to have an investigation of the title, in order that all existing bene- 
ficial interests might be protected. Afterwards, a retrospective investigation would be 
unnecessary, since the onus would he on those acquiring beneficial interests to give notice 
of their claims to the registered owners. 

11. If the registry disclosed the deduction or history of the title, it would not difi'er 
from a registry of assurances, except in being more incomplete. Any .'-uch system would 
be thoroughly mischievous. 

12. I think it necessary to the simplicity and cheapness of the system, that all forms 
of ownership including partial and beneficial interests, should be in the nature of trusts. 

Leases stand on a different ground. (See below, answer to Question 16.) 
Mortgagees Avould probably require their securities to be registered in their own names. 
In that case the owner of the equity of redemption would put on the distringas. 

13. I think this Kkewise necessary ; and that the special protection should not go 
farther than is hereafter pointed out. 
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Mr. fV. J. Farrer. 14<. I think so. I think if the land continues afieeted by trusts that it will be impos- 

sible to escape the present complexity ; and to this would be superadded the delay and 

expense of a system of registration of assurances. 

15. Yes; not exactly by putting them upon the register, but by some such means as 
are now used in the case of stock, viz., distringas ; i. e., providing that -the person putting 
on the distringas shoidd have notice, and the opportunity of taking proceedings to establish 
his claim, before the transfer of the land is made. Pending such proceedings, the registrar 
would suspend the transfer. 

16. The system, whereby the limitations and trusts form part of the title could not be 
continued under the system proposed, but the same objects might be attained by other 
means ; i. e., by vesting the estate in trustees, and declaring the trusts thereof, as in the 
case of a settlement of stock. Thus estates might still be entailed. Powers of distress 
and entry for interest and rent-charge should be vested in the trustees. 

One of the chief difficulties that occurs to me is that of leases. This arises from the 
fact, that to the lessees you wish to give, not an interest arising out of the land, but the 
occupation of the land itself I think, however, that the onus of finding out the existing 
leases might be fairly thrown on the purchaser, the power of leasing being still placed 
in the hands of the tenant for life, though he might not be the registered owner. 

This, however, is a matter of detail, to be considered further. 

17. Yes. I think that settlements, trusts, and equities would be adequately protected 
by the means above pointed out. 

18. The stop should only extend to impede the transfer until the claimant had had 
notice from the registrar, and opportunity (as above mentioned) of making his claim. 
After claim made, it would become matter for the court to determine (in case it were 
established) whether it were such as ought to put a stop to the sale {e.g. the preservation 
of a particular family estate to a tenant in tail or an estate to a mortgagor), or such as 
would merely give an interest in the purchase money. If the latter were the case, the 
transfer might (subject to any direction of the court) be allowed to proceed ; and in that 
case, the pui-chase money should be paid into court. 

By this means equitable money interests would be protected. 

19. I think so, by the means mentioned in the answer to Question 18. 

20. All specific equitable interests might be allowed the protection above suggested, 
the court being left to deal with the claim in the manner I have mentioned. 

As to the general hen created by a judgment, see note at the end. 

21. I think the affidavit to ground the distringas should set forth, so far as is reason- 
ably possible, the general ground of the claim ; but no person ought to be tied down to 
establish strictly the claim as therein set forth. 

22. The object desired might be attained in various ways — either by notice to the 
registrar, signed by the transferor, that he had parted with his interest to the transferee, 
or by a renewal of the distringas in the name of the new beneficiary ; but the transferee 
must bear the onus of giving the new notice or putting on the new distringas. 

23. I think that such an affidavit as above mentioned setting forth the name and 
address of the claimant, together with the short grounds of his claim, would suffice. 

24. None so convenient. 

25. No ; very few, considering the number and facility of the transactions. Having 
occasion in the course of daily practice to see a great number of such transactions, I can 
only be surprised that the cases of misappropriation are so rare. 

26. Not at all ; the rather that, from the nature of the case, there must be greater 
publicity in the sale of land than in the sale of stock, since it is generally advertised and 
sold by auction. Such publicity is carefully avoided in sales of stock. 

27. Judging from the parallel cases of money and stock settlements, I do not think it 
would. 

28. An accurate map is indispensable. No mere verbal description can be sufficiently 
careful or intelligible. 

29. Unless the registrar does this, I think there would be many frauds. 

30. Certainly not. He should only be a ministerial officer ; his whole time Avill be 
employed in the organization and conduct of a heavy routine business. Moreover, he 
will be without an open court and bar, and without appeal ; hence, he will be without 
control. 

31. It will be of no little use unless, sooner or later, it is made compulsory. 

32. I think that the registration should, if possible, be universal, simultaneous, and 
such as to preclude the necessity of any future investigation of past title. But if expense 
or any other cause sho\ild render so total and sudden a change of system impossible or 
impolitic, the alteration might be introduced by degrees ; e.g. advantage might be taken 
of every sale to get the land sold put on the register in the following manner : — On 
every sale there is an adverse investigation of title. Let this investigation be conducted 
in such a way as to be satisfactory to the registrar, and then let the land be registered. 
No future investigation of title will be required. Some other mode may be adopted for 
those who, without sale, may desire to have the benefit of the register : e.g. the land may 
be registered subject to any then existing, and unstated, claims. If this were done, the 
subsequent investigations would be limited to the claims subsisting at the time of 
registration. 
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33. A registration (universal and simultaneous) would involve considerable expense, ^^ j nr "pa rer 

in tlie first instance, in the way of investigation of title, in order to get the right lands ' '__ 

registered in the right names ; but this would be compensated in a few years by the 
increased facility and cheapness of transfer. The actually existing claims would prolaably 
be ascertained by means of the opinion of a conveyancer of eminence already acquainted 
with the title. One other piincipal difficulty would be, the accurately defining and 
identifying the land, — a matter requiring care on the part of the registrar, and accuracy 
in his maps ; but still the difficulty does not seem insuperable. 

There are some classes of partial interests apparently not provided for in the above 
questions ; e. g., leases (to which I have alluded) and judgments. As regards the latter, 
their present effect could not be maintained with the system suggested. In my opinion, 
the present general lien given by them is very mischievous, being far too extensive. The 
new Irish system, which compels the judgment creditor to point out the lands he intends 
to affect, seems the true one. In like manner, he might be allowed to put a distringas 
on particular estates pointed out in his affidavit to ground the distringas. 

It wiU be objected, that the judgment, in many cases, will be obtained against a tenant 
for life whose estate is registered in the names of trustees ; but I do not think there is 
any hardship in throwing upon the creditor the onus of finding out what is the estate of 
the person to whom he is giving credit, and the names in which it is registered. 

To answer many of the above questions satisfactorily would require an essay on the 
subject of registration. I have answered them very generally, but shall be most hapjoy 
to consider them more in detail if it is desired. The space allotted to each question seems 
to point out that the Commissioners rather desire a short statement of general views, than 
a detailed consideration of every branch of the subject. 

66, Lincoln's Inn Fields, William James Eaeeek- 

30th November 1854. 

Me. Rainy (J. wciio«eer). — 6i/i, Decem&er 1854. Mr. Rainy. 

1. I THINK the question of expense in the transfer of land is one of minor importance 
as compared with the difficulties and doubts, the delays, the serious losses, and results 
which arise to vendors and purchasers mortgagors and mortgagees, and other persons 
interested, and the community at large, from the present legal system. I have never yet 
hea'rd any sound reason for upholding it, or why, if it be practicable to deduce a good 
title to property after a contract to sell or to mortgage, it should not as readily be 
accomplished hefore-hand. 

The effect of the present state of things is tmfairly to depreciate the value of all fee 
simple property by obstructing and impeding transactions ; whereas, if the principle acted 
upon in the Encumbered Estates Court in Ireland in regard to titles and their con- 
firmations was rendered universal, (although it is not essential or requisite to establish a 
similar court, under the circumstances in which property is placed, in England and Wales 
or Scotland,) every estate would sell for at least three years more purchase, a much larger 
amount of capital would be invested in landed and other real property, and circulated in 
improvements by its becoming unfettered and capable of immediate application. 

2. In my view it is impossible to obtain an efficient and prompt mode of transfer, 
without the auxiliary of registration. The difficulties and objections which have hitherto 
been presented to a general registry have been grounded upon chimerical notions and 
prejudices, and presumed self-interests. Noblemen and others, owners of estates, have been 
led to imagine that a general registry would expose their aff'airs to the; world ; but a 
registry may be constructed with ample guard and protection, and held sacred against 
irregular and assumptive obtrusion or impertinent curiosity, and yet be perfectly secure 
in its operation. 

If registration be so objectionable, as it is represented to be, why has it been permitted 
to exist for so long a period in Scotland and Ireland, or in Middlesex or Yorkshire ? 

The registry in Scotland is the best, although it is by far too voluminous, and conse- 
quently delays also occur in dealings as to property in that part of the United Kingdom, 
but not to the same extent. 

3. Certainly. 

4. Under the Encumbered Estates Court in Ireland the conveyance by the Commissioners 
giving a parliamentary title, and such conveyance being registered, it becomes the root 
of such title for the future, and renders retrospective investigation from that time, (as to 
former deeds and documents,) unnecessary, and no future deed or document, which is not 
registered, should be held to be valid. 

■5 and 6. As I have stated in answer to question No. 1., the cost of the transfer is not 
the chief point at issue. 

Many persons have insisted that the transfer of fee simple property should take place 
the same as that of the public funds, but I do not concur in that — not only because in my 
judgment it would be unwise, but it would inflict great injustice upon the legal profession, 
and I shall never recommend the dispensing with a due and proper intervention of con- 
vevancers and solicitors. It would, however, be desirable if their interference was confined, 

3C 4 



378 APPENDIX, PART E. 

Mr. Rainy. in dealings with estates and other property, to their strict and legitimate legal position 
■ and department. The form of remuneration is another point. As it is, at present, it is 

very unsatisfactory, and is constantly assumed, though perhaps unjustly, to hold out 
encouragement to delay, for the accumulation of costs ; but there seems to be no reason 
■why a basis of liberal remuneration should not be adjusted by way of per-centage 
according to the amount of the consideration money, or a specific simi agreed upon 
beforehand. That all vendors and purchasers, mortgagors, and the pubKc at large would 
prefer this mode cannot be doubted ; and where, for example, a case with almost inter- 
minable delay and vexation to all parties interested occasions, as now, an expense of 
500L to 1,000/., I am sure that double the amount would be cheerfully accorded for the 
facility and certainty arrived at by an improved system, and thus the legal profession 
and the public would equally be gainers. Business would be placed upon a higher, more 
congenial, and consistent foundation, and a great increase of transactions would be the 
result. As it frequently happens that the transfer of a large estate is accomplished in less 
time than is occupied in that of a smaller one, it is difficult to define, in reference to pur- 
chase money, what per-centage or rate of expense on the amount the costs now represent. 
The universal complaint is not, however, so much as to the costs, but to the perpetual 
delays and the consequences of them. For instance, one case out of very many others 
which might be quoted as an illustration : — 

Jn the month of June or beginning of July 1852, a contract was entered into for the 
sale of estates ; the pm-chase money being 380,000Z. The title had been during upwards 
of twenty years, investigated by several eminent conveyancers, on behalf of respective 
and successive mortgagees, yet it was not till early in 1854 that the title was deemed to 
be acceptable on the part of the purchasers. Since then other difiiculties have arisen, 
and that sale is still (December 1854) uncompleted, and it is not improbable that 
considerable farther delay may occur, or that at last the matter may not come under 
the cognizance of the Court of Chancery. Now, supposing that in June 1852 the law 
or practice had admitted of a certificated title being at once attainable, these estates 
would have sold for full 400,000?. instead of 380,000?., and the completion might have 
been effected in six months after the notice to the mortgagees. Then again, supposing 
that all arrangements were now perfected, and the purchasers called upon at once 
to complete, and the money to be in the funds, the purchasers' stock would represent 
from 25,000Z. to 30,000Z. less, although the price of the estates remain to be 380,000?., 
and in the interval between June 1852 and December 1854, the disadvantages to the 
vendor have been very serious, and his contemplated future views entirely suspended. 

7. and 8. That a general registry, which shordd answer every purpose of facihty and 
security and simplify the titles to property, could be constructed, does not admit of a 
doubt, and I have always regarded the objections to it as merely illusory, but it should 
assume a mercantile fecdure, and be altogether divested of technicality or complexity. 
The entries in the books of the Bank of England and all other great public companies 
may be said to be registers ; and be the extent of business what it may, the machinery 
is worked from day to day smoothly and accurately, and so could that of a general registry 
as to property, whether the property be in England and Wales, or Ireland or Scotland ; 
and general registers exist in France and many other countries. 

The suspicions and doubts as to valid and sufficient titles are enormously magnified 
with us, without a cause, for it can be demonstrated that out of every 1,000 titles 
throughout the United Kingdom, 999 are sufficient for every legitimate purpose. 

28. Upon every conveyance or mortgage deed there should be (and indeed of late 
years there have been) a correct map and terrier or schedule of the estate. The Ordnance 
and other surveys are so far completed as to furnish public maps to a considerable 
extent, and when perfected will, perhaps, be found, in addition to the specific and 
separate maps, to meet every requirement for registration, undergoing, of course, firom 
time to time supervision and correction ; and it therefore does not appear to me that a 
general public map would be necessary, as a preHminary to a scheme of registration. 

29. Generally speaking, all modern and recent maps are accurate. Surveyors of the 
present day are better versed and informed in the practice of their profession, and are 
fuUy aware of the imperative obligation upon them to have the details and figures 
correct, but it would be competent to vendors or purchasers, mortgagees, and others 
interested, to have maps tested and verified by the registrar in case of dispute. 

31, 32. Compulsory as regards sales and purchases, and mortgages or other securities. 
The system and practice should be uniform and universal throughout the United King- 
dom, without distinction for England, Ireland, or Scotland ; for if a new system 
with registration be a good, why should it not embrace the whole United Kingdom, and 
the action of the more enlarged amount of capital. 

Before a purchase or mortgage can now be completed, it is necessary to ascertain the 
previous claims and incumbrances upon the estate ; but it is done subsequent to a contract. 
In the Encumbered Estates Court in Ireland they are ascertained previously to the 
sale, and then claims, whatever their nature, do not affect the purchaser, nor has he to 
see to the application of the money he pays for the estate. 

Regent Street, ALEXANDER Rainy, 

December, 1854. 
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Mr. J. Meadows White (Solicitor). ~-B.ecexved 22nd December 1854. -^r- J- M. White. 

1. The sale and transfer of land are rendered more expensive than tliey ought to be lij 
the necessity for a retrospective investigation of the title. 

2. A registry of title would render the disposition of land more secure. 

3. The sale or transfer of land would be thereby facilitated. 

4. It would be facilitated by avoiding the investigation of past title, and diminishing 
the expenses. The buyer would be more safe and secure, assuming the register's certificate 
to be sole evidence of title. 

5. Every prudent vendor or purchaser takes the cost of investigation of title and 
transfer into account, in making his calculations on the sale or pui'chase. The cost is in 
fact a part of the consideration, and the saving of this cost would secure so much ad- 
ditional purchase money for the parties, instead of being absorbed in agency. 

6. There is no standard or ratio by which any proportion of the expense of a purchase 
to its cost can be calculated. The same title is required for every fragment of the largest 
estate ; and the responsibility of the agents is the same. Hence, as a general result, 
conveyances of small properties are the most burthened with expenses of agency. 

7. 1 think it is quite practicable to establish a registry of title, as distinguished from 
a register of deeds and assurances under which the title has been derived. Without a 
registry of title, a registry of deeds would greatly add to the costs of transfer, but 
afford no corresponding benefit. 

S. A registry of title would simplify titles and forms of conveyance generally. The 
diflficulty rests wholly in the first stage, that is, the registry of existing titles. This step 
once securely taken, a simple certificate from the registrar that A. was legal owner of the 
fee of the land would be enough, and when B. bought, this would be exchanged for a like 
certificate for him. 

9. A registry, to be really useful, should be of the simplest kind. Hence it should be 
of the legal estate only. If equities and trusts be put on the register it would be merely 
a repetition of the present lengthy and costly character, with the cost of registry added. 

10. Taking the first stage of the registry to be conclusive as to the existing title, (as 
suggested in par. 8,) it would be a great and needless drawback to record the history or 
past deduction of the title. After the registry is once established, any such history should 
be limited to the first record, and deduced from thence. But on the whole it would be 
best to consider the certificate of the registrar as absolute proof of the title to the legal 
estate in the fee, and thus avoid all retrospective inquiry into the title. 

11. A deduction of the legal title might exist, exclusively of a register of assurances ; 
at any rate so far as equitable interests, entails, and the like are in question. 

12. There seems no necessity for interfering with other forms of ownership, whether 
of the nature of trusts or not. If the principle be once established of a certified title to 
the legal estate, other forms and trusts would range with such a system, the main object 
of a cheap, safe, and simple transfer of land being obtained. 

13. For the like reason it seems neither necessary or desirable that the certified legal 
title should be clogged with equities and trusts. 

14. They would rightly become personal confidences only, and the land be freed from 
the encumbrance of being fettered with them. 

15. But they might be protected in some way analagous to a stop order on funds in 
the Court of Chancery, or a distringas on stock, or a caveat at Doctors Commons, and 
the like. 

16. The existing system of settlements would undoubtedly require to be modified and 
adapted to a registry of title. Many of the existing limitations in settlements are 
rendered necessary by the complicated nature of the title to land. When this is simplified, 
its effect will tell on all classes of limitations and trusts of land. In what manner this 
should be dohe may perhaps be more conveniently considered, after the main object of a 
registry has been attained. 

17. See reply to No. 15. 

18. The transfer might take place, with notice to the party lodging the stop order or 
caveat, leaving the parties to apply by summary process to the proper jurisdiction to settle 
their equities, the transfer being stayed for a limited time, until some sufficient process 
should direct the registei'ed owner to stay, or permit him to proceed with the transfer. 

19. Facilities might be given in some cases to allow the transfer of the land to proceed, 
impounding the consideration for the transfer, and fixing it with the equities under notice. 
This might be specially provided in cases of pecuniary claims or direct charges on the land 
itself. A notice of equitable interests under a settlement, when supported by an order of 
court, should have the effect of stopping the transfer. 

20. See last reply. 

21. A statement of the name and address would be sufficient, otherwise the registry 
would greatly enhance instead of saving costs, as is too often the case now. 

22. Any person acquiring the interest protected by the distringas should be required 
to give a fresh notice, which should operate as a discharge of the former, or it should be 
expressly entered as a substituted protection. 

23. A judge's order on proof by affidavit, or declaration, or some similar means of 
verification, might answer the purpose and be annexed to the notice. 

3D 
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Mr. J. M. White. 24. The above suggestions of a notice do not specifically contemplate a distringas as 
— — the mode of protection. A simple notice duly verified, as suggested in the last answer, 

would be sufficient. 

25. Although I have often heard of misappropriation of trust funds, I cannot say that 
in my own experience many have come under my notice. On the contrary, as regards 
stock, I have been surprised at the misappropriation being so rare, considering the 
opportunities which primd facie would seem to offer themselves to the trustees, in whom 
the power of transfer rests. But this may in part be attributed to the fact of a power 
being for the most part requisite, and to its being required that it shall be put in force 
within a limited term. The formalities of execution, and the particularity observed by 
the bank authorities, are further safeguards which must not be lost sight of And, as a 
rule, where the trustees of stock have been reduced to one or two, it is a common pre- 
caution to fill up the full number, so as to prevent fraud or coUusion, or the confounding 
trust stock with the individual assets of the trustee. 

26. There seems to be no reason why the precautions which now protect stock and 
money trusts might not readily be adapted to a registered transfer of land. 

27. The security of settlements and trusts would not in my judgment be impaired by 
the proposed registry ; but they might undoubtedly be simplified by thus setting the 
title of the land free from its present shackles. 

28. I conceive a public map essential to any well-arranged registry of the title to land. 

29. By analogy to the transfer of stock the registrar ought to be charged with the duty 
of ascertaining the accuracy of the description and identity of the land. But to ensuie 
this, a local registry would be indispensable. A central registry would be equally indis- 
pensable to a perfect system. A union of the two seems to be at once practicable and 
desirable. 

30. The chief registrar should have judicial powers for all the purposes of complete 
registry of title and transfer. These powers should extend to a judicial decision on the 
settlement of the title in the first instance, with power of summary appeal for dissatisfied 
parties, and a reservation of the rights of dormant or remote claimants for a limited 
period. In the subsequent processes of the registry there should be a machinery for 
settling all interlocutory points of boundaries, descriptions of parcels, and the like. 

31. A voluntary registration would be worse than useless. But as considerable time 
must elapse for bringing the whole machinery of a registry of title into working order, 
parties might be allowed, after a given date, to register their own titles, due care being taken 
for the protection of such interests as may appear on investigation to be mixed up with 
the title. After a given period all registrations should be compulsory. All titles of a 
public character might at once be brought within the operation of a compulsory registry, 
by a provision making them equivalent to a statutory title. 

32. The registry when once in force should convey a warrnnted title* under the opera- 
tion of the Act enforcing the registry. Nothing short of an inquiry by commissioners 
analogous to the proceediags under the Tithe Commutation and Inclosure Acts would 
suffice for this purpose. But a commission of that nature would weU be adapted to the 
purpose. 

33. If the old title be left open to investigation, the utility of a registry would be 
wholly lost to the present generation. 

John Meadows White, 

10, WhitehaU Place. 

Mr. G. Sweet. Mr. George Sweet, Barrister {Conveyancer). — Received 22d January 1855 

1. It is notorious that great expense and delay are occasioned by the necessity of inves- 
tigating the history of the title on every sale or mortgage of land. The investigation on a 
sale is generally double ; first, on the vendor's behalf, in order that conditions may be 
framed to place reasonable limits to the purchaser's objections and requisitions, and then on 
the purchaser's behalf 

2. I think that a registry either of title or of assurances might be established so as to 
diminish the delay, expense, and insecurity winch now impede the dealing with land. The 
question of insecurity may be viewed in various aspects. It often happens that a pur- 
chaser under restrictive conditions is advised that his contract binds him to accept the title, 

* If by warranted or parliamentary title it is meant that the state is to make good any 
mistakes in the registry, provision would have to be made for the costs of such a guarantee 
and indemnification. But it cannot be supposed foi- a moment that the country at large should 
bear costs and charges of which the landowners would reap the sole benefit. If such a fund 
is to be provided at the cost of the landowners, it would be a tax of no small amount, and the 
measure would be most burthensome. Owners of land, like owners of other property, should 
take care of it themselves. To relieve them of such a charge at the cost of the community 
would be inconsistent with sound legislation. These difficulties would, however, be chiefly met 
by the preliminary inquiry suggested in the reply to No. 32, if eiliciently conducted, the fiat of 
the authority entrusted with the inquiry being final as to the then ownership of the legal estate, 
from which date the Registrar's certificate of title would operate. The cost of this inquiry, like 
that of the Tithe Commutation Act, might be divided between the country at large and the parties 
interested, the machinery being at public cost, the landowners attending and making out their 
title to their property, and the necessary map or terrier, at their own expense. — J. M. Wliite. 
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although the investigation has been so restricted that it is impossible to be sure that the Mr. G. Sweet 

estate is unincumbered or that the vendor has power to convey the fee. And though the 

eviction of a purchaser is rare, I know two cases of purchasers who have accepted bad 
titles, and are now liable to eviction. Thus considered, however, it cannot be said that 
titles are insecure under the present system. But the appearance of insecurity is very 
common,, and leads to stringent conditions of sale, and consequent depreciation, claims of 
indemnity or compensation, disputes, and litigation. Such titles may be vendible, but can 
seldom be taken as a security. I have known experienced persons attribute the failure of 
attempts to sell estates entirely to the damping effect of special conditions by no means 
unusually stringent. There is a large class of titles depending upon doubtful questions of 
law or on matters of fact not capable of proof, which are really insecure and unmarketable 
upon any reasonable terms. These do not attract notice, because they are never brot^ht 
into the market. I think that a register might be so established as ultimately to remove 
almost every cause and appearance of insecurity. 

3. I think that a public register of title would greatly facilitate the sale and transfer 
of land. It would involve a trifling addition to the expense of settlements and appoint- 
ments of new trustees ; but, on the other hand, it would shorten settlements by simplifying 
the deduction of title and striking out the clauses which are now inserted for the security or 
satisfaction of purchasers and mortgagees. 

4. A register of title is understood to mean a register which contains an authoritative 
and conclusive statement of the condition of the title for the time being, so far as is neces- , 
sary for the purpose of alienation, but subject (if there is no official warranty) to adverse titles 
and claims existing when it was first placed on, the register. Under such a registry the 
immarketable titles now so common would gradually disappear, and, after it had been 
established a sufficient time, there would be no investigation of title beyond the inspection 

of an official certificate. Sales and mortgages could be negotiated and completed in a few 
hours ; purchasers would be absolutely secure ; conveyances would be reduced to a common 
printed form, and the cost of them would be measured by shillings instead of pounds. 

5. I have heard it asserted that the possible cost of completing a purchase never enters 
into the buyer's calculation of the price, but I am satisfied that it is not so with those 
who are well advised or have had any experience. If a bidder knew that he could complete 
the purchase without delay and without expense, he would bid more. The seller would 
get a better price, and would also save the expense of investigating and proving his title, 
which is often enormous. If, on the average, buyers now make a fair allowance for con- 
tingent expenses, the only gain to that class would be the substitution of certainty for 
speculation, an increased supply of land in the market, and the contingent benefit to be 
realised when they in their turn become sellers or borrowers ; the rest of the gain would 
go to the class of sellers for the time being. 

6. The total expenses attending a sale on either side seldom come to my knowledge, but 
I believe that they frequently bear a large proportion to the value of the property. I 
remember a case where the expenses of a mortgage exceeded half the amount of the loan, 
although no unnecessary expenses were incurred and the charges were moderate on both sides. 

I have the accounts of a purchaser's legal expenses attending the purchases of estates in 
difl:erent parts of the country made at various times since the year 1851, and I know that 
the business was conducted economically. The accounts include the conveyances, but not 
the stamps nor any item which would be unaffected by the adoption of a register. In the 
following table, the first column shows the amount of the purchase money ; the second, the 
legal expenses : — 

£ 

1,800 

100 

1,000 

4,667 

230 

• 2,300 

500 

1,260 

2,662 

600 - - - 

1,340 
1,695 - 

956 
1,835 
1,248 
1,895 
225 
2,274 
746 

27,533 

This table shews an average of two and a half per cent, or five times the ad valorem 
stamp duty which alone is justly regarded as a heavy tax. But an average gives no notion 
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Mr. G. Sweet. of the burthen in individual cases. Thus, in the second example in the table, the purchaser s 

legal expenses exceeded twenty-three per cent, on the purchase money. 

The absolute amount of the vendor's legal expenses would in each case much exceed that 
of the purchaser's, and after allowing for the spreading of the vendor's expenses over many 
lots, I think that they cannot be stated at a lower average than five per cent. ; and if we 
include the mere legal expenses of the various mortgages which in the greater number of 
cases precede a sale, the total expenses on the vendor's side will amount to ten or twelve 
per cent. 

7. 10, 11. I think it practicable to establish a registry of title on a plan substantially 
the same as that proposed by Mr. Wilson. As soon as proper maps of the district included 
in the register are prepared, I would declare all assurances affecting land in the district 
made 'after a certain day (except short leases at rackrent), void as against registered pur- 
chasers, &c., unless made by means of the register machinery or protected by caveat or 
other prescribed method ; and no dealing with an estate, or interest of a qualified or limited 
nature created after the establishment of the register (other than a mortgage or a lease), 
should be allowed to appear as such on the register. During the existence of particular 
estates and interests created before the register, it would be necessary to grant special 
certificates of the registration of assurances affecting them; but these would gradually 
disappear. 

The title under the register would be comprised in a simple certificate of ownership 
referring to any existing mortgages and leases. The registrar's office being simply minis- 
terial, he would register all comers without inquiry, only taking the precaution of searching 
for any prior entry of a conflicting title to the same property, and, on finding any such 
entry, placing a reference to it on the new certificate and against his book entry of the old 
claim. On alienation by a registered owner, his certificate would be cancelled, and a new 
certificate issued to the new owner. On a mortgage or lease, the mortgagor or lessor would 
exchange his certificate of absolute ownership for a certificate of ownership subject to the 
mortgage or lease, and a certificate would be granted to the mortgagee or lessee. 

The first entry of a conveyance against a given property would operate as an absolute 
conveyance of all the estate and interest of the conveying party, and not farther. The 
certificate of ownership under that entry would, in terms, be a certificate of an absolute 
legal title to the fee simple, either unincumbered or subject to a registered mortgage or 
lease, or both, or to several mortgages or leases. A purchaser from such registered owner 
would investigate the prior title, according to the present practice, and on each successive 
alienation a similar investigation would be made until the lapse of time justified its omission. 

But a sixty years' title under the register would not alone be satisfactory. Such a title 
is satisfactory only when the earlier documents import an alienable title to the fee. The 
register would not disclose the nature of the registered conveyances. These might be, 
during a period of sixty years, a succession of conveyances in fee on the appointment of 
new trustees, and the trustees might have no power to sell. The infirmity of their title 
would not appear on the register, and a purchaser would only see the last certificate. This 
difficulty might be met by keeping trust estates off the certificate register until the occur- 
rence of a conveyance to a purchaser or absolute owner ; the intermediate assurances being 
registered in full, according to Mr. Duval's plan. If that expedient were adopted, no estate 
would be admitted on the certificate register without a statutory declaration by the grantor 
and grantee that the granting party or parties collectively were not bound by any trust 
that could affect a purchaser. 

8. Mr. Wilson's communication to the late registration commissioners is the best answer 
to this question. 

9. I think that the fee simple, mortgages, and leases, and perhaps rentcharges in fee 
and perpetual easements, should be the only forms of ownership disclosed by the register. 
To admit all the varieties of interests that may be created by settlement, according to any 
plan that has come under my notice, would introduce complication and insecurity. I think 
that protection for every kind of interest, whether present or future, may be secured by 
registering in the names of trustees, with provisions for caveats and stops. 

12, 13, 14. It is a question of form merely whether interests excluded from the register 
arc to be regarded as trusts or as legal estates. As against a purchaser from a registered 
owner, such interests would be 3ion-existent ; as against other persons, they might subsist 
with their present incidents, including, until defeated by a conveyance on the register, such 
rights over the land itself as they now involve. 

15, 16, 17. Every kind of interest, whether vested or future, might be suflBclently 
protected by a caveat or a stop. In ordinary cases, the Interests of the objects of a settle- 
ment or will would be left to the care of trustees. The office of a caveat or a stop would 
be to protect a particular estate or interest against a registered beneficial owner, or to 
protect a settled estate intended to be inalienable by the trustees. The caveat would secure 
the sending of a notice or notices to a certain person or place, or to several persons or 
places (there might be an office for receiving such notices and transmitting them to 
the persons interested, the latter of course taking the risk of fiiilure). The stop would be 
a bar to alienation until removed by the registrar or the Court of Chancery (according 
to the terms prescribed by the owner at the time of lodging the stop), on such consent and 
supported by such evidence as might be prescribed at the time of imposing it. Thus, the 
stop might be made removable only with the consent of the first son of A. who should 
attain the age of twenty-one years. 
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18. 24. A caveat might have the effect merely of letting in the title of the persons 
claiming the benefit of it against a transferee on. the register, notice of such title being sent 
to the registrar within a limited time, and it might be lodged by any person, subject to the 
liability to pay costs and damages, if lodged without cause. A longer time might be given 
to persons submitting their title to investigation by the registrar. A stop would be imposed 
by the registered owner for the time being, and while in force would prevent a transfer. 
A person entitled to transfer on the register could either lodge a caveat or impose a stop ; 
a person not entitled on the register could only lodge a caveat. The nature of the interest 
to be protected would in either case be immaterial to the working of the machinery. 

21. The caveat would merely state the person to whom or the place to which notice 
should be sent ; and if lodged by a stranger, it would or would not, according to his instruc- 
tions, be communicated to the registered owner. The stop would contain instructions to 
the registrar, and would define the person or persons entitled to remove it, and the conditions 
of removal. 

22. The interest protected by a caveat or a stop, if alienable at the time of lodging it, 
would be represented by a certificate, and would be transferable on a subordinate register 
of caveats and stops in the same manner as estates on the principal register. 

23. The caveat might be lodged without evidence, at the risk of costs and damages. The 
stop could only be lodged by a registered owner. 

25. My impression is that cases of fraudulent misappropriation of trust moneys are not 
frequent, because trustees are picked men, and that the connivance of several trustees in a 
fraudulent misappropriation is extremely rare. Misdealing with trust funds, by making 
unauthorized and unsafe investments, and other breaches of trust, committed in ignorance 
or in the spirit of speculation without any fraudulent intention, are more common ; bxit 
in such cases the fund is seldom wholly lost, and the trustees (who may be men of property) 
do not take flight. The only valuable opinion on this subject, however, would be that of 
a solicitor. 

26, 27. I think that the practice of inserting powers of sale in settlements and mortgages 
as a matter of course proves that the proposed scheme of registration, if properly under- 
stood, would not be considered objectionable or dangerous by lawyers or landowners. 

28. I think that a public map of some kind is essential to the efficient working of a 
register. But as the map would only be an index to the registered ownership, it would not 
require a high degree either of accuracy or of detail. It would be a map of boundaries only. 

29. The registrar would prepare the certificates of ownership, in which the property 
would be described by maps. He would require, in the first instance, sufficient information 
to enable him to make the map on the certificate agree with the corresponding part of 
the official district map ; and in subsequent dealings with the same property he would see 
that the maps agreed. But the accuracy of the map with respect to the land Itself would 
be left to the care of the parties interested, as at present ; and as the register would operate 
merely as a conveyance, errors in description would be followed by no worse consequences 
than under the present system. The universal use !of moderately accurate maps would put 
an end to questions as to the identity of parcels. I have frequently known such a dispute 
on a single sale to cost the parties more money than would have paid for surveying the 
estate three times over. 

30. For the purpose of dealing with a stop imposed for the protection of persons unborn 
or under disability, the registrar (or the Court of Chancery) should have judicial power, but 
not for any other purpose ; except, perhaps, that suggested in the answer to question 18. 

31. The registry should be compulsory. 

32. 33. I think that the official investigation of titles is impossible. If possible, it would 
be unsatisfactory, and enormously expensive ; for, as, the object of such an investigation 
would be to protect all existing and possible interests, it would necessarily be more com- 
plete and searching than that of a purchaser, who merely seeks safety for himself, and 
official caution and pedantry would make it still more oppressive. The consequence would 
be, that if the alienation of unwarranted titles were allowed, no titles Avould be submitted 
for warranty ; but if it were prohibited, many good titles would be rejected and made 
inalienable, Avhich would not be' endured. This dilemma justifies the assertion that the 
official investigation of titles is impossible. The Incumbered Estates Court has only dealt 
with large estates, under exceptional circumstances, and not, it is alleged, without occasional 
injustice to individuals. 

Geo. Sweet. 
Chancery Lane, October, 1 854. 



Mr. G. Sweet. 



Mr. RoBEET Jackson {Solicitor). — Received 2od January 1855. 

1. The sale and transfer of land ought not to be impeded or delayed, or rendered 
expensive, by any means which can safely be avoided. The exposition and investigation 
of the title on every sale or mortgage no doubt occasion the greater part of the delay and 
expense attending the transaction. 

2. 3. 4. The disposition of land is at present impeded, (viz.) delayed, and rendered in 
some degree insecure by the difficulty of discovering, with positive certainty, the actual 
state of the title, and procuring evidence of it, which after all wiU not produce absolute 
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3Ir. R. Jackson, certainty. But whether the sale and transfer of land could be facilitated by a pubhe 

" Register of Titles" (assuming it to be practicable) must depend upon the nature and 

quality of such register, and the extent of its authority. If a perfect register of the titles 
to land could be contrived, enabling a purchaser by a short search to ascertain that the 
vendor (for the purpose of sale at least) is perfect owner, and can confer an unimpeaclboble 
title against all the world, like commissioners selling under an inclosure act, there can 
be no doubt, that the expenses now attending sales and transfers of land might be reduced 
to a small amount, for the costs attending the investigations of title would be at an end, 
and the conveyances or instruments of transfer would probably become more simple, 
shorter, and less costly. 

5. The saving, if effected, would be to the vendor in dispensing with the costs of 
abstracts of title, and of verifying them by production of deeds and evidences, all of which 
(assuming its perfection) would be supplied by the register, showing him to be absolute 
owner, and able to confer a perfect title. To the purchaser, the costs of investigating 
title, the solicitors and counsels fees for examining, perusing, and advising on the abstracts 
of title, and the cost of the various searches and inquiries now necessary for securing the 
purchasers safety, would be saved, and the instrument of transfer as before observed would 
probably be shorter and cheaper than now ; thus great saving would be effected to 
vendor and purchaser. 

6. This question could only be answered after an examination of a large number of 
solicitors biUs on sales and purchases, &c., to come at a rough average of them, and their 
different items ; but I am much inclined to think that, exclusive of stamp duty, faU two 
thirds of the expenses of the vendor and purchaser together arise from the necessary 
exposition and evidencing of title by the vendor, and the investigation of it by the 
purchaser. 

7. I doubt very much whether it be practicable to form a perfect and effectual " register 
of titles," as distinguished from a registry of deeds, &c. A great deal has lately been 
said on the subject, but I have not yet seen any thing like a working scheme or plan of 
such a register, and until a fiilly elaborated scheme or plan is produced in aU its details 
and machinery, showing the exact mode of its working, and the effect which it is pro- 
posed to have on the interests and rights of all parties, iacluding creditors, and the 
scheme has been printed and published, and has stood the test of the ablest professional 
examination and criticism, it would, I think, be rash to say, that any such a " Register 
of Titles " is practicable or advisable, having in view the proper and safe preservation of 
aU men's rights and interests, and the conveniently dealing with their property. 

8. If the register of titles be perfect, and the registered owner's conveyance or transfer 
by law confer a perfect indefeasible title, the register would of course effectually simplify 
title, and the form of conveyance too, for there woud be no title to examine. The pur- 
chasers would only have to look into the register to see that the vendor is " registered 
owner," and the conveyance might probably be no longer than this : A.B. (the registered 
owner) in consideration of £ , conveys to CD. (the purchaser) aU that 
messuage, &c. [description of the property], of which said A.B. was registered as owner, 
on the day of , in Book A., page, &c. 

9. I think none but the absolute fee simple ; but I refer to my answers to subsequent 
questions. 

10. At the beginning of a " registration of title " as to any estate, there must either 
be a judicial inquiry and decision upon the title, and as to who is to be the absolute 
registered owner, whose conveyance is to be good against aU the world in respect of 
previous as well as subsequent rights and claims, or the previous title must continue 
for a long period as much the subject of investigation as it is now. 

11. In nothing material that I can see, unless it were a mere historical narration of 
the successive ownerships, without stating the deeds of conveyance, &c., something Hke 
what we see in county histories. 

12. I think it would under the proposed system, and that the simple legal ownership 
of the fee, with absolute power of disposal by the registered owner, could only be 
admitted on the register, and that all other estates and interests must be mere trust 
estates and interests. 

13 and 14. To effect the object of gaining a perfect title by and from the registered 
owner, I think that no interests whatever in any other person could be permitted to 
bind or affect that title, or the lands, against a purchaser from the registered owner, but 
must only affect the registered owner himself 'personally, as a trustee, where, ahd to 
the extent in which, he has not the beneficial ownership. 

1.5. It may be that the estates and interests of persons in existence could be protected 
in some sort by a distringas or stop of some kind obtained and entered on the register 
by the owners of such estates or interests, as suggested in some of the subsequent 
questions, but I do not see that there could be a sufScient protection of the rights and 
interests of unborn and future owners of contingent and other future estates and interests 
under settlements or wills. I think that permitting a transfer to be made subject to 
any interest would be inconvenient and inconsistent with the object which appears to be 
aimed at, of having a perfect registered owner whose conveyance or transfer should be 
good against all the world. 
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16. I do not think that the existing system of family and other settlements could be Mr. R. Jackson. 

preserved, except as mere trusts, binding on the registered owner personally only, and 

not affecting his power to transfer or the title of the lands in the hands of the transferee 

or new registered and absolute holder. In fiict, all estates and interests, except where 
the whole beneficial interest is vested in the registered owner, must, under the proposed 
system, become mere trust estates and interests, just as is the case with stock in the 
public funds, where the person in whose name it stands is not the absolute beneficial 
owner ; and as I have understood the object which the advocates of the jDroposed 
" registry of titles " have in view is the assimilation of the transfer of land to the transfer 
of stock in the public funds both as to the mode and the efiect of the ti^ansfer. 

17. I do not think that they could be adequately protected by any such machinery ; a 
great manj"^ of the estates and interests in succession, created by settlement, are in favour 
of children and persons not in existence at the time of the settlement, and for whose 
protection in many cases no person (except the immediate settler during his life) has 
any interest or care. In numerous cases the immediate possessor as tenant for life, &;c. 
has a direct interest or temptation to put an end to and destroy all future estates in other 
persons, and acquire the whole property to himself, which this scheme of registered titles 
would not uuafrequently give him an opportunity of doing by coUusion with the regis- 
tered owner, just as is now frequently done in cases of trust stocks and funds by collusion 
with the trustees. 

18. If distringas, caveat, or stop were adopted, it should, I think, stop the transfer 
absolutely until removed. A transfer, subject to any estate or interest, is inconsistent 
with the principle of a transfer by a registered owner giving a complete title. I think 
that in a great many cases there would be a Chancery suit to get a distringas on the 
register, and another Chancery suit to get rid of it. 

19.1 think that no such distinction could properly be made. 

20. I do not see that any distinction could properly be made. If any one be protected 
they must all be protected. 

21. I see no necessity for stating particulars of the interest. The distringas would be 
entered, I presume, by order of the Court of Chancery or some other court, or a judge, 
who, being satisfied that the applicant for it has an interest, would direct that no 
transfer should be made without his concurrence, to be signified by his withdrawing the 
distringas ; the court or judge having power at any time to annul or remove the 
distringas. 

22. I think that on a person applying for and obtaining an order for a new distringas 
in his name, instead of that of the former person, any deduction of title between these 
persons would lead to unnecessary complication and expense, to say nothing of its being 
inconsistent with the general object of the registration.. 

23. The authority, I think, should be the decision and order of a court or judge on 
being satisfied that the applicant has an interest by good and sufficient evidence of the 
fact. It is impossible to say generally what the evidence should be. It must be 
pertinent to and according to the circumstances of each particular case. A removal of 
the distringas (unless by consent), or the obtaining power for the registered owner to 
transfer notwithstanding the distringas, must also, I apprehend, be obtained in the same 
way by decision of a court or a judge. This affords a very fine prospect of an increase 
of suits and proceedings in the Court of Chancery or some other court. 

24. I cannot suggest any other mode. Any indirect course, as by advertisements, &c. 
of intended sale and transfer by the registered owner, must necessarily be very uncertain 
in its operation, even as to persons in being, particularly in small properties ; and as to 
the future interests of persons not in existence, it would be of no avail whatever in most 
cases. 

25. I think they are numerous, though but a small proportion of them come into court 
or before the public. Trustees of such funds are generally relations or connexions of the 
family or parties interested, and a great number of such cases are " hushed up " or com- 
promised silently. 

26. I think it would be very objectionable, and tend to destroy the security which now 

exists in families, as to their settled 7'eal estates, for their due and regular transmission ' 

in the family, according to the limitations of the settlements, and subject to the various 
charges of jointures, portions for younger children, &c. from time to time subsisting. The 
powers of sale and exchange now inserted in settlements are generally, as far as possible, 
prevented from being improperly exercised by making the consent of tenants for life and 
of other persons necessary ; but as the trustees on completion of a sale get possession of 
the purchase money, then, until again invested in land, it is, as in other cases of personal 
trust funds, at the mercy of the trustees, and misappropriations and misdealings with it 
frequently take place. In fact, this is the weak and unsafe part of family settlements of 
real estate, and derogates, in some degree, from the greater safety and security attenaing 
real estates and the settlements thereof, over money or funded property. The powers of 
sale inserted in mortgages are part of the contract between the immediate parties, and 
are of a temporary nature. The mortgagee, too, has in such cases the real ownership of, 
or an interest in, the estate, to the extent of his debt and its interest ; and it is always in 
the power of the mortgagor to prevent a sale by paying oil' the debt, and the probability 
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Mr. R. Jackson, of any bona fide sale and purchase being effected without his knowledge is smaU indeed. 

Therefore, I do not think that powers of sale on mortgages can have any bearing upon 

the question in hand. 

27. I think that the security of settlements and trusts of real estate would be unduly 
impaired, and that the safety which landed proprietors, of that class whose estates are 
generally in settlement, now feel as to the preservation of their property for themselves 
and their descendants and collateral relations, and the payment of the various jointures, 
portions, and charges according to the limitations of the family settlements, would be 
very seriously lessened. 

28. I do not see that a public map is absolutely necessary for the contemplated system 
of registration, though I think (a,nd have found) that where such a map exists it affords 
most valuable assistance in identifying the lands described in any deeds or in private plans 
drawn on such deeds. It Would, no doubt, be a great advantage if in every parish there 
was a public map made by authority, revised and corrected from time to time — say once 
in seven or any other number of years — and republished, the old maps being also kept. 
But I think that general surveys, admeasurements, and plans of all the lands in the 
kingdom, upon such a scale, and so minute and particular, as would be necessary to base 
ftny scheme of registration upon them, could not be made except at such an enormous 
cost as piits this course quite out of the question. I believe that the surveys and maps 
could not be completed, in the first instance, at the lowest rate of surveyors' charges, for 
less than a million and a quarter of pounds sterling. 

29. I think so, if the registry is to be conclusive evidence of ownership in the 
registered owner, otherwise there might be two or more registered owners of the same 
land ; and also I think the judge or registrar must be satisfied of the truth of every case, 
and that the man who applies to become registered owner, and thereby to gain the stamp 
of title, and absolute authority to tranSfer to others, is properly in a situation to become 
such registered owner ; otherwise there is danger of a person getting into this position 
without any right at all, and thereby, under the stamp and cloak of his registry, com- 
mitting a great fraud on the real owner or on some trusting purchaser or mortgagee. 

30. I think the registrar must have judicial powers of a most extensive nature for the 
purpose of inquiring into the facts of every case before a registration conferring the 
power of absolute sale and title. 

31. It would, I think, be inconvenient to have two systems of titles, and that if a 
"registration of titles," or any other system of registration, as to lands, be adopted, it 
should be uniform throughout the kingdom, and made compulsory on all, giving due 
time for its accomplishment ; but of course every estate must go on, and be dealt with 
under the present system, till there is a properly registered owner of such estate, and 
thus experience may show whether it be advisable to make such registration compulsory 
on all. 

32. To make a first registration confer, at the outset, a complete title in the registered 
owner, as proposed in this question, it would, I apprehend, be necessary to have a perfect 
investigation and decision of a competent court or judge upon the state and validity of 
every existing title ; and this, I think, could not be effected satisfactorily, or with 
anything like certainty or safety to the rights of parties now living, or hereafter-to be 
born. The notion of an investigation and ascertainment, judicial or otherwise, of all the 
existing titles to all the landed estates in the kingdom seems perfectly preposterous. 

33. I think, for the reasons in the last answer, that the provisions and effect of the 
registry could only establish the ownership of the first and subsequent registered owners, 
subject to all the titles and rights prior to the first registration ; and that, therefore, an 
investigation as to the preceding title on all occasions of sale or mortgage, &c. must take 
place, as now, until by lapse of time, or otherwise, such investigation should become 
unnecessary. 

FuRTHEE Observations, 

In my opinion the " Registry of Titles," as far as I can understand what is meant by it 
in its present undeveloped state, is quite impracticable. I think that an attempt to carry 
it into execution coidd only be made at an enormous cost, and that if it ever could be 
put into working order with due regard to safety, (which I do not beheve,) the cost and 
trouble attending the dealings with landed property under its provisions would be as 
great or greater than under the present system. For it seems to me that the proposed 
"Registration of Titles," with its scheme of protection ; by distringas, caveats, &c., 
would give rise to great confusion and innumerable Chancery suits, and other legal 
procetidings. 

In conclusion, I would observe (though at the risk of something like repetition) that 
landed or real estates have, dming the whole history of this country and its laws, been 
treated, found, and considered, by all families of theclass possessing any considerable pro- 
perty at all, as being, through the medium of settlements by deeds and wills, the most 
stable, safe, and secure of all property (beyond aU comparison) for family purposes, and 
for the certainty of its transmission to descendants and collateral relations in the line pre- 
scribed by the family settlements ; and that such real property is subject to far less risk 
tiian any other joroperty through the negligence or fraud, either of trustees or of the 
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immediate beneficial holders, as tenants for life, &c. or otherwise. And the nobiHty and Mr. R. Jackson, 

landed gentry of this country wiU do well to take care that the safety and security of 

their family real estates, and of the transmission of such estates to their children and de- 
scendants in due course, according to their family settlements, be not in any way lessened 
or lightly tampered w|th upon any gTound whatever. 

EoBT. Jackson. 
41, Bedford Row, 
12th January 1855. 

Mr. "William Sharpe {Solicitor). — Received, 23cZ January 1855. j/>.. pp. sharpe. 

Memoeandxjm. — There are several terms and phrases used in the questions, the meaning 
of which is not clear to me. This must be my excuse for the uncertain or unsatis- 
factoiy way in which I may be found to have answered some of the questions. 

1. The term "o\ighttobe" in the second line of the question is either inappropriate 
to the subject of expense, or is intended to convey a meanmg that is not obvious to me. 
The expense of a transfer should be in all cases as small as is consistent with safety, but if 
the state of the law requires a retrospective investigation of title, the expense of such 
investigation cannot be considered an ingredient ia it which ought not to be incun-ed. 

2, 3. Tf a complete, inexpensive, and unobjectionable system of registry could be intro- 
duced, I think it would assist and render more secure the transfer of land ; but I doubt 
whether such could be established ; and until the system with all details and accompani- 
ments be produced, it is impossible to say whether it would be an improvement. 

4, 5. The answer to these questions depends on the nature of the registry ; and 
until the plan in detail be prepared the questions cannot be properly answered. 

6. The proportion varies very much in different cases ; but I think that considerabl}' 
more than one half of the present expense of a sale or transfer, independent of stamps, is 
caused by matters connected with the investigation of the prior title. 

7. I think what is here proposed is not practicable without a great change in our laws 
relating to land, or without very great inconvenience to all parties concerned, and 
injustice to many, and great expense, and great probability of confiision. 

8. It is impossible to answer this without knowing the nature of the registry proposed, 
and all the changes that are to accompany it. 

9. The term "register of title" must be explained before this question can be answered. 
Possibly it is intended to mean (as I believe it is often understood to mean) that nothing 
should be put on the register but the transmissions of the legal fee ; and I cannot but 
think that if a register of title be estabhshed it must (in order to shorten the title in 
any way) be limited to the transmission of the fee. To go beyond this would occasion 
great confusion, or at any rate very great length in the registry, and could only be done 
with certainty and accuracy by giving n'^ai-ly the whole of the instruments or assm'ances 
on the registry. 

10. What the exact " purposes in view" are I do not understand ; but I cannot sujj- 
pose any plan is contemplated which would at once exhibit a history of the past title, 
and I see no' practicable way in which an inquiry into former transactions could be 
avoided. 

11. If I understand this question rightly, I think that such register as here infen-ed 
would differ but little, if at all, from a registry of assurances. 

12. If the explanation of the system of register of titles which I have alluded to in 
Answer No. 9. be correct, then I suppose that it would at the same time be provided that 
all other forms of ownership would be of the nature of trusts. But it is obvious the 
inconvenience of this (for instance, in the case of leases for years,) would be great, except 
vsdth a great change of our laws. 

13. I think it would quite neutralize the benefits generally expected to be derived from 
a register if interests and trusts not specially protected on the register be allowed to 
bind the title of the registered owner. 

1 4. In case the register of titles above assumed to be intended (Answer No. 9.) be 
established, I think all future equities and trusts must become personal confidence's ; 
or perhaps could be protected to some extent (but not to a full extent) by something in 
the nature of a distringas or caveat. 

15. I think some description of trusts and equities, but not all, might be protected 
to some extent in the manner pointed out in answer to Question 14. ; but the expense 
and inconvenience would probably be greater than would be counterbalanced by any 
advantage to be obtained by the register. Whether this would be the case, is a question 
only to be answered after long experience of the working of such a system, and by long 
and ample inquiry. 

16. [ think the existing system of settlement could not be continued consistently with 
the principle of a simple register of title. I do not understand what is meant by the 
expression " the above-mentioned objects proposed in the registry." 

17. The term " adequately" has no definite meaning. It is certain such settlements 
would not be so effectually protected as at present, and any diminution of protection to 
them would ^be injurious ; besides which, the expense and inconvenience occasioned by 
numerous caveats, if it became the practice to lodge them in every case practicable, 
would undoubtedly be very great. 

3 E 
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Mr. W. Sharpe. 18. If such registry of titles as above explained be introduced, I tbink the distringas, 
— &c., wbile uncancelled, must be made altogether to prevent a transfer, except after ample 

notice to the party putting it on. 

19, 20. I do not see how any such distinction as here alluded to could without injus- 
ce be made. No Hne could be laid down. 

23. I think no authority or evidence should be required to entitle a person to put on a 
distringas or caveat, beyond a simple affidavit of interest, as now used for that purpose 
in Chancery. 

24!. None that might not entail still greater inconveniences. 

25. I have no doubt the instances are numerous. 

26. I think it would be objectionable ; but until the system, with all its detailed accom- 
paniments, be proposed, the question cannot be answered with positiveness. 

27. I think the present system of settlements and trusts must be much altered if any 
system of registry be introduced ; and they would be much impaired by the system of 
registry proposed in this question. What is intended by the word " unduly" I do not 
quite understand. It hardly seems appropriate. 

28. It might be advantageous to have a map in connexion with the registry ; but 
until such map can be made (which appears to be scarcely possible) absolutely correct, 
and on a scale sufficiently large to allow the exact ascertainment by it of the smallest 
division of property that exists or can occur, it would be improper, if not impossible, tc 
couple the registry compulsorily with reference to such map. 

29. I think it would be most inconvenient were the law to require that the registrar 
should ascertain the accuracy of the description or the identity. It would often be 
impossible for him to do so ; or the expense might be very great. 

30. I see no reason for giving the registrar judicial authority, and serious objections 
to it ; but whether or no it would be necessary, or how far, must depend on the system of 
registry introduced, and all its accompaniments. 

31. To make the registry of any great use it must be made compulsory at some future 
period ; though I think not in the first instance. But unless it is compulsory, it will 
be more an inconvenience than a benefit, except as preparing the way towards a compul- 
sory remedy. 

32. I think it impossible that the registration could with justice, or without great 
inconvenience, be made to confer, either at the outset or at any time, a warranted title. 

33. I think the antecedent title must always, so far as circumstances and the legal rules 
of limitation may require, be the subject of investigation. 

Wm. Shabpe, 
20th January 1855. 41, Bedford Row. 

Mr.B.J.L.Frere. ^^- Bahtle J. L. Freee (Solicitor). — Received 29th January 1855. 

1. I DO not consider that the transfer of land is impeded so much by the mere. investi- 
gation as it is by the necessity of procuring the concurrence of every one having any 
interest in land before you can turn it into money, and the obligation which lies on the 
purchaser to see that the money is duly applied. It is also not so much the legal expense 
of such investigation which is an obstruction to transfer of land as the uncertainty and 
delay, and consequent risk of loss, which is occasioned by the multitude and comphcation 
of interests to be consulted. It would I think be desirable if a means could be devised 
by which the conversion of land into money could be effected at once, with the concurrence 
only of the person having possession and enjoyment of the land, providing a safe inde- 
pendent place of deposit for the money for division among the parties having pecuniary 
claims on it. 

2. After having seen a good deal of such matters, I have never known any one single 
instance in my own practice of insecurity attributable to the want of a registry. I have 
known instances of insecurity arising from defective searches and omissions to register 
where a registry exists, and also many cases where a proper examination of the registry 
has been rendered impossible by the length and expense of it. Many other inconveniences 
and risks arising from such registers as at present exist might be mentioned. I think a 
registry unaccompanied by some effectual simplification of titles would prove a great 
burden and hindrance. 

3. 4, and 5. It would be greatly impeded, and the expense increased to both seller and 
buyer. 

6. No average could be given which would afford any criterion without a very 
extensive examination of bills of law charges. It is not so much the investigation 
or ascertaining the necessary parties, as the procuring the actual concurrence of parties 
absent, under disability, or impracticable, the constituting legal representations, &c., 
which causes the difficulty. These matters form a considerable part of the business of 
transferring land. The Stamp Duty is the most considerable item in the expense ; the 
identification of the land and the getting in charges and incumbrances may be two thirds 
of the remainder, and one third the deducing the legal title. 

7. I am not quite clear what is meant by a registry of title. If it means a description 
* of the title, or a statement of inferences from the documents which is to be of equal 
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authority with or supersede the documents, such a contrivance appears to me quite out of Mr. B. J. L. frere. 
the question. 

8. I think not. A registry would be an excellent assistance, by preventing loss or 
suppression of documents, &c., if titles were first simplified, but it cannot of itself render 
simple that which is compHcated. 

9. I should consider that no interest in land could be safely or properly excluded from 
the register. A purchaser should not be bound to take notice of any but the legal owner- 
ship, further than to see that the amount of other claims be covered by the price. 

10. I do not see how retrospect can be avoided. 

11. If such a registry were anything but a registry of assurances, it must be an abstract 
or description of the assurances, and very liable to error. 

13. It is in my opinion indispensable to any effectual relief of titles that a purchaser 
should have nothing to do with equities, trusts, &c., except to know the amount of them, 
so as to regulate the price. 

14. They should not become personal confidences. They might be transferred from the 
land to the money, which should be placed on deposit and distributed by authority. 

15. If any good is to be done, trusts and equities should in no case fetter the transfer 
of land, except on the one question only of price. If the pui'chase money is not sufficient 
to cover the incumbrances, the concurrence of persons having charges, or judicial decision 
after notice to them, would be requisite. 

16. I do not understand what is meant by a simple registry of title. If you register 
trusts, &c., and make them part of your title, your register will be by no means simple. 
If you do not register trusts, &c., and thus keep them off the title, you must destroy the 
present system of settlements. 

17. I should think they might. 

18. I think the transfer might be permitted under proper authority, and with due 
notice. 

19. I should distinguish between those which concern the management and use of the 
land, and those which do not. 

20. AU interests might be protected so as to ensure notice, &c. if the estate be msolvent, 
or amount of the transaction less than the incumbrances. 

21. 22, 23, and 24. These all relate to matters of detail ia giving effect to some scheme 
with the particulars of which I have no acquaintance, and I should require to have the 
whole plan of it before me before I could with any utility make suggestions on these 
points 

25. Instances of fraudulent misappropriation of trust funds, where ordinary caution is 
exercised by the cestuique trust, are rare. Trust stocks are kept distinct, and generally 
very much under the control of the parties iaterested, and usually in several names, so 
that a great deal of premeditation and design would be required, and even then in most 
cases detection would speedUy follow. "Where trust funds are misapplied, it arises more 
commonly from the easiness, mistakes, and inattention of trustees, from the misconduct 
of men of business, and persons interested in the funds, than from fraud on the part of 
trustees themselves. Trustees are more often the victims than perpetrators of fraud. 

26. A system of trustees would be inconvenient, and improperly fetter the owner. 

27. To some extent it wiU be, no doubt ; but I think not very seriously. The principal 
risk to be apprehended is, a fraudulent sale by an owner to get rid of incumbrances at less 
than their amount ; but I do not see why this may not be checked. 

28. I am not prepared to say. Maps are most useful in the identification of land, but 
they are very expensive, and very liable to alteration by addition, altering tints, &c. They 
require extreme accuracy, and very important errors in. them easily escape detection. 
They are a useful assistance, and perhaps with the tithe maps and Ordnance survey a 
good deal might be done without a more uniform general map. 

29. I should think not. 

30. Some one should be invested with judicial authority to decide on the value of land 
and the propriety of selling where these points are disputed, and on the interests of parties. 

31. Unless compulsory it will not be done at aU. 

32. I do not think this practicable ; the expense would be enormous, and the exposure 
most objectionable. 

33. Eegistration, if adopted, must be prospective only. The title must always be 
to some extent a matter of investigation. 

34. I do. It is by some such machinery as the Incumbered Estates Court that the 
transfer of land only can be facilitated. The existence of a complete survey will, of 
course, enable you to ascertain by experiment whether you can beneficially convey 
and register by reference to it, and it would soon be found whether or not the public 
valuation is a sufficient guide to assist in the prevention of fraudulent sales. The 
Irish registry is a great example of the expense and inconvenience attending the same in 
its existing form, though it might facilitate an attempt to register titles in some other 
form. 

35. I have not. 

36. I have no particular information on these subjects. 
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Mr.B. J. L. Frere. I have answered the questions of the Commissioners as well as I can in the time which 

I have been able to give to the consideration of them ; they appear to have reference 

to some scheme for registration, morc'or less raatui-ed, of which I have no knowledge. It 
would be more satisfactory and useful if the particulars of this were communicated for 
comment, for there is great risk of misunderstanding in this abstract form of inquiry. 

Bartle J. L. Feere. 
Lincoln's Inn, January 16, 1855. 

jj, ]sr h 1/ Messrs. Nicholl and Smyth (Solicitors). — Received 29th January 1855. 

and Smyth. i. It is certainly impeded, and rendered very expensive, by the necessity here mentioned. 

2. So far as our own experience in practice is concerned, we do not consider that the 

want of a registry of the title causes any particular impediment or insecurity. 

■3, It seems not improbable, if the register was guarded by efficient regulations. 

4. The registry would, in our opinion, be of little use unless it enabled persons to avoid 
the investigation of past title, and simplified conveyances by saving the necessity of long 
recitals and covenants for title. 

5. According to the foregoing answer, there ought to be a saving of expense to both 
seller and buyer. 

6. From two thirds to four fifths, excluding the cost of the stamps. 

7. Practicable, probably, but certainly very difficult. The difficulty would arise from 
considerations as to the title in equity. 

8. As it seems to us, the real difficulties of title to land arise from the powers afforded 
by the law of tying up property by entails, &c., and charging it by mortgages, &c. &c. 
Such charges might probably be effected more simply on some tabular form of registry. 

9. We do not think much good would be obtained by merely registering the fee, or, in 
other words, the legal title. Unless a purchaser could dispense with inquiry into the 
eqiiitable title, with its incidents, there would, as it seems to us, be little advantage gained. 

10. The retrospective inquiry could scarcely be avoided. It could only be simplified by 
being exhibited in some easily comprehended form on the register. 

11. It would differ in not giving mere copies of the different deeds, but some arrange- 
ment of them, in respect of the lands affected by each. 

12. We do not think that much good would be effected by this, unless a purchaser was 
at the same time protected from inquiring into trusts, which would be a clear advantage 
to him,. 

13. It would be necessary, we imagine, as part of any such system. The result would 
be, that contrivances would be adopted by which all charges and trusts should appear on 
the registry. 

14. This seems equally necessary. It would remain as an important question for the 
landowner, whether this would not produce a serious diminution of his existing powers of 
dealino; with the estate, nnd so diminish its value. 

15. We should think so, by means of some sort of caveat or distringas. The question 
would, however, arise, whether this wovild not produce, in another form, all the difficulties 
and expense which the registry would be supposed to remove. 

16. Scarcely so, if by a simple register is meant a register of the legal ownership in fee, 
and protection from further inquiry. See answer to last question. 

17. This might be so ; but then the question remains, whether this would not re-intro- 
duce all the present expense and difficulties. 

18. This must depend upon the nature of the charge in respect of which the caveat, &c. 
was imposed. If a mere money charge, in the shape of portions for cliildren, a mort- 
gage, &c., there seems no reason why the transfer should not take place. If it was in 
respect of a claim to the land itself, the transfer could not be allowed without injustice. It 
might lead to fictitious proceedings for acquiring a valid, in lieu of a disputed, title to a 
particular estate. 

19. Yes ; such a distinction as is pointed at by the foregoing answer. 

20. A distinction could probably be made, though we are not at present prepared to 
state the particular interests to be excluded. 

21. We think it should state the particular interest in every case. 

22. By some short memorandum of transfer entered on the register, similar to the reo-ister 
of a transfer of railway shares. ^ 

23. To allow a distringas to be put on without some authority or evidence miolit lead 
to very serious difficulties. An affidavit, at least, should be required, such as would be 
sufficient for an ex-parte injunction, and jjenalties should be imposed for false swearino-, &c. 

24. A statement of the equitable interest placed upon the register would, perhaps, be 
preferable to a distringas. ' 

25. By no means, so far as our experience has shown. 

26. The chief objection arises, we imagine, from the far higher value set upon the 
possession of a particular piece of land or estate, and the impossibility of givino- compen- 
sation by any other substitute. In the case of a fraudulent misappropriation of stock or 
money the beneficiaries may recover an equal amount of money or stock, and would thus 
be completely compensated; but the loss of a fiimily estate, or some particular part of it 
could not be made good. ' 

27. All we can say is, that the present system api)ears to have resulted from the con- 
viction (enforced by the courts of equity) that the security of an absolute charge on land 
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was much better than a mere charge on the conscience of the trustee. This has probably 
been pressed beyond its proper limits. 

28. It would be a great advantage, if it should be found practicable, to register minute 
subdivisions of property on such a map, and if the expense of the map and of the registering 
were not to be objections. 

29. It seems impossible that he could do so without a large staff of assistant surveyors 
and others, all which would increase the expense. 

30. "We are not prepared to answer this question at present. The cases in which he 
might so decide do not occur to us. 

31. Compulsory, if at all. 

32. 33. Registration should confer a warranted title. But to require the immediate 
registry of all existing titles would probably produce an amount of expense and litigation 
which would be very injurious. We can see no other course than to make the registry of 
existing titles optional, and of future title compulsory. 

NiCHOLL and Smyth, 
December 26, 1854. 18, Carey Street. 

Mr.RiCHAED Lambert (Solicitor). — Received 29th January 1855. 

1. I DO. 

2, 3. I think that the disposition of land would be facilitated, and its title rendered more 
secure, by a well-planned system of registry ; and that for the want of it a certain degree 
of insecurity must continue to exist, so long as the practice prevails of marshalling the title 
deeds, and exhibiting them only partially, to suit the circumstances of the title. 

4. I think so, in all these ways, as soon as the root of the title had been established by 
time or some other satisfactory means, — an Act of the Legislature, for instance, establishing 
the title, — but with adequate protection to all equitable interests. 

5. The root of the title once established, I think a public register would be a means of 
great saving of expense to both parties. 

6. Speaking from my own experience, which has been rather extensive, I should say that 
of the expenses attending a purchase of land, without including stamps, two thirds arise 
from the investigation of the title. 

7. I thiak it is practicable, but it would demand great skill, accuracy, and labour, to 
which few officers in a public establishment would be found adequate. 

8. I think it would, for the very obvious reason that the register would disclose the whole 
title to the land, and be conclusive as to it. There could be no interpolations. 

9. All forms of ownership which a court of equity would establish as charges on the land. 
But this is a large and very difficult question, requiring very ample discussion and con- 
sideration to determine upon. 

10. If the object were an immediate and cmnplete benefit from a system of registry, 
then it would be necessary in some way to establish on the registry, ab initio, a good 
marketable title, otherwise the full benefit can only be obtained by such a length of time, 
with the aid of the registry, as would of itself constitute a title. 

11% I think a registry might be so framed asto dispense^with the supply of abstracts of title. 

12. I think it might, with the aid of the system of distringas as a protection to equitable 
interests. 

13. Yes ; but by way of further protection the registered owner might be required to 
verify, by statutory declaration, the state of his title when entered on the registry. 

14. Yes, as between incumbrancers, but not, I think, as between them and an original 
owner of an equity of redemption, cognizant of such equities and trusts. 

15. I think not (consistently with the other objects above mentioned). 

16. I fear not. 

17. It appears so, to my mind. I can see nothing by way of distinction to disturb the 
analogy, in its results, between land and stock, if a distringas operates as an adequate 
security against a fraudulent transfer of stock, why it should not also in respect to land. 

18. I think it should operate as a complete bar to a transfer until disposed of by a 
summary order, which might open the lock. 

19. I think there are cases susceptible of such distinction, and that they should be left 
to the determination of a competent tribunal in a summary manner. 

20. The last answer bears upon this question, and I am not prepared to answer it more 
fully. 

21. I think it ought to accurately define the party's interest. 

22. The register itself would form his security, provided the devolution of his interest 
under the distringas were entered upon it as it ought to be. 

23. Production of the party's title verified by a statutory declaration, and notice of the 
claim to the registered owner. 

24. No. 

25. No ; considering the mass of cases of trust, and the age we live in, and the temptations 
incident to its vanities and luxuries. 

26. No. 

27. I think not. 

28. I do not regard it as so essentially necessary as has been thought by some. It might, 
I think, be safely left to owners to take care of the accuracy of the descriptions on their deeds. 

29. I think not. 

3E 3 



Messrs. Nicholl 
and Smyth. 



Mr. R. Lambert. 



39^ 



APPENDIX, PART E. 



Mr. R. Lambert. 30. As far as regards the interpretation of the Act, to constitute the registry, and the 
rules prescribed under it ; but I doubt if its authority should extend further. 

31. Compulsory. 

32. If practicable, a warranted title. With a registry office might, I think, be bene- 
ficially combined a Government assurance office, by way of guarantee of title, for a premium 
to be paid by the party. 

33. It can hardly be said that it would be sufficient. It would be a modified good, 
which length of time would perfect. 

EiCHAED Lambert. 

34, Bedford Eow, 
22d December 1854. 



Mr. J. E. Walters. 



Mr. J. E. Walters (Solicitor). — 8th Februari/ 1855. 

Instead of answering the questions propounded by the Registration Commissioners 
categorically, I trust that it will not be deemed disrespectful in me if I simply state my 
views upon the two following points, namely : 

1. Whether it is desirable or practicable to establish a registration of titles. 

2. Whether the legal title only should appear upon the register. 

yAe_/irsi guesifioTO admits of two considerations. 1st, whether the registration should 
be compulsory, and therefore universal ; or, 2dly, whether it should be voluntary. A 
compulsory registration of titles is open to the following, among other, objections : — 

It would involve the necessity of having every title to every acre of land in the 
eoimtry thoroughly investigated by a competent judicial tribunal. 

This would be attended with much more trouble and expense, and occupy a much 
longer time, than the tithe commutation. 

It would be very distasteful to landowners, who would be very reluctant to disclose 
their titles. 

It would occasion the bringing forward of many stale and ill-grounded claims, and 
give rise to litigation. 

It would, when completed, be of no practical benefit to any, except those who contem- 
plated selling their estates. 

But, on the other hand, a voluntary registration of titles might be beneficial. Suppose, 
for instance, that a person wanted to sell a large estate in several lots. It might be desir- 
able to have his title judicially investigated and recorded. As this would save trouble 
and expense t;o the purchasers, they would probably give more for the land in consequence, 
or the vendor might indemnify himself against the expenses incurred by stipulating that 
they shall be paid in certain proportions by the purchasers. 

One great advantage would be, that each purchaser would be able to show a perfect 
title, without being obliged to have recourse to title deeds in the hands of a third 
person. 

I have assumed in the above remarks that the effect of the registration would be to 

o 

give a parliamentary title. The title deeds would of course be given up, and in many 
instances no means would remain of establishing an adverse title. StiU, as questions 
might arise out of wills, proofs of pedigree, or perhaps under deeds in the custody of 
third parties, some indemnity should be provided. The risk would be remote, and such, I 
imagine, as might be thrown upon the revenue, or the surplus funds in the Court of 
Chancery. 

Upon the second point, viz., whether the legal title only should appear upon the register 
of titles, I am of opinion that it would be found, in practice, quite impossible to exclude 
the equitable title. The transfer of land can never, I think, be assimilated to that of 
Government securities. The two things are distinct in their nature. Government securities 
exist only on paper. If a man wants to buy Stock, he sends his broker into the market, 
and whether he buys funds vfhich were A.'s or B.'s it is quite immaterial to him ; in fact 
he knows notliing, and can know nothing, of the parties from w^hom he purchases, or how 
they acquired the stock they sell. Not so the purchaser of land. He only buys the par- 
ticular piece of land or estate which he wants. He knows who the vendor is, and must 
satisfy himself how he acquired the property. Now, presuming that in the course of his 
inquiries, or before he concluded the purchase, he has notice of any claims upon the estate, 
it would be unjust to deprive the parties interested in such claims of their rio-hts merely 
because the rights did not appear upon the register. Any attempt to exclude the appli- 
cation of the doctrine of notice would, I think, prove abortive, unless we took away from 
our Courts of Law as well as Equity all jurisdiction over cases of fraud. The judges 
would, notwithstanding any law to the contrary, in the course of time contrive some 
means of neutrahzing any enactment whicli went to exclude the doctrine of notice ; 
just as our Courts of old contrived to prevent the Statute of Uses having the efi"ect 
intended by the legislature. 

The question, what is or what is not notice, is a very wide one, and may be safely 
niirrowed ; but to abolish the doctrine of notice altogether would, I think, be contrary to 
every principle of justice and equity. 

J. E. Walters. 
Lincoln's Inn, 22d December 1864. 
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Mr. Alfred Bell (Solicitor),— 8th February 1855. 

1- After much consideration, and according to the experience acquired during an 
extensive practice of many years, I cannot say that I think that the sale or transfer of 
land is impeded, or rendered more expensive than it ought to be, by the necessity which 
now exists for the retrospective investigation of the title on the occasion of each suc- 
cessive transfer. The present system is secure for all parties interested ; and while a 
registration of all assurances would be an evil, by multiplying expense and causing delay, 
a registration of the legal title only would, I think, be unjust towards beneficiaries, who 
form a large portion of the public. Such being my opinion, 1 beg that my answers to the 
succeeding questions (which answers I am desirous of giving, as the questions are put to 
me,) may be taken merely as they are intended, viz., not as approving of any registra- 
tion at all, but as bearing on the comparative merits of two systems of registration whicli 
the questions seem intended to point to. 

2. I do not think so by any means. 

3. Having regard to my opinion as expressed in my reply to the first question, my 
reply to this question is, that if the legal title onlj- be upon the registry, d^id the 
registered owner or owners be considered in all cases as having the absolute title to 
the fee, the mere mechanical process of transfer of the land would be facilitated, but 
to the injury of another portion of the public (see my Answer to No. 1.) ; but I do not 
think the sale of land would be thereby facilitated, as I think parties would not buy 
land at all more readily than under the present system. 

4. In no other way and to no further extent than I have mentioned in my answer to 
the last question. 

5. To the purchaser only, necessarily. The seller's expenses may be either increased 
or diminished, according to the circumstances of the case, as the seller's position must )n 
very numerous instances be one of grave responsibility, involving legal advice, investiga- 
tion, and expenses. 

6. I cannot speak with certainty. With respect to small purchases, the practice so 
usefully introduced of having special conditions may be made, without injury to any 
party, to cause expense to fall very lightly. For instance, in a sale I lately effected there 
were eleven lots, the lowest of which was valued by the land valuer for my clients, the 
Vendors, (being trustees for sale, with the consent of the tenant for life,) at Ibl., and the 
highest at 2901. In the conditions of sale the following condition was inserted : " That 
" no purchaser whose entire purchase money, whether for one lot or for several lots, 
" shall not amount to SOOl., shall be entitled to receive any further abstract of title than 
" a printed copy of the said « * * # Estate Act ; but every 
" such purchaser, or his solicitor, may, at any time after the expiration of twenty-one 
" days from the day of sale, at his own expense, inspect a copy of the abstract of the 
" earlier title to the lot or lots purchased by him at the office of the said solicitors.''' The 
effect of this condition was that the expenses were trifling, and the condition did not 
in the slightest degree prejudice the sale. By a careful inspection of titles before selling, 
and by a prudent use of special conditions, and enabling trustees safely to make use ot 
them, I think the expenses of title may be made to fall comparatively light in aU 
cases, and may be made trifling in the case of small sales. 

7. I think that if a register be not a register of the various deeds and assurances it 
can only be a register of the legal title. Any register of an intermediate character 
would, I think, be more injurious bo the public than any other register. 

8. Yes ; in simplifying the legal title and the forms of conveyance, .because the mere 
conveyance of the land by the registered owners might be very short ; but of course there 
would frequently have to be separate deeds with reference to beneficial interests. 

9. Adverting to the opinion that I have before expressed against any registration at 
all, my answer to this question is, that no form of ownership or property other than the 
fee should properly be put upon the register, if there is to be one. 

10. Assuming the register of the legal title only to have been established, the history 
or past deduction of title must, I think, if the registration is to answer any end proposed, 
be avoided ; but then, for the sake of obtaining a register, all beneficial parties would be 
placed in difficulty. 

11. If the register should disclose the deduction and history of the title it would differ 
from a registry of assurances only in being of course far less to be depended upon. 

12. Yes, I think so ; and that would be a hardship to beneficiaries. 

13. Yes, I think it would be necessary, but not desirable; but it appears to me that 
there is difficulty in specially protecting equitable interests or trusts on the register. 

14. Yes, I think it would become necessary, but not desirable; and it seems very hard 
that these beneficiaries should, for the sake of establishing a register of the legal title, 
be placed in such a situation, being practically nothing less than to substitute one species 
of property for another. 

15. I do not see how, consistently with the system of a register of the legal title, they 
can be protected in the register ; and if, as the alternative, the beneficiary is to be obliged 
to be on the look-out, taking professional advice, or instituting proceedings to prevent or 
delay the sale, I think he will have cause just cause to complain. 

3E 4 
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Mr, A. Bell. 16. It appears to me that tliey could not be so continued ; estates would come to be vested 

in trustees, who would be the registered owners, and they must declare the trusts ; but 

the beneficial parties would have no protection but their own watchfulness. A settlement 
of land would thus come not to differ practically from a settlement of a sum of stock, 
which would be felt by many to be an evil. Many prefer an interest in land, because, to 
use a not-uncommon expression, " while they are sleeping land cannot ran away, '' and 
they cannot lose their property in it, except generally by their own personal act. 

17. They would be protected in a sense if the means pointed out in this question were 
actually taken, but not adequately protected. 

18. Not necessarily ; but before the sale be allowed to proceed any part of the purchase 
money which might belong to the beneficial party should be secured to his reasonable 
satisfaction, to be paid to him without passing into the absolute control of the registered 
owners of land. A purchaser under the present system surveys the title, and can 
calculate with reasonable certainty when his purchase is likely to be completed ; but 
under a system of registration of the legal title a. purchase might be suspended indefinitely 
by causes necessarily unforeseen. 

19. Yes. 

20. I think the right should attach to all equitable interests, &c. 

21. The steps for procuring a distringas should show a prima facie ground of interest, 
to be amplified at the pleasure of the claimant in the consequent future proceedings. 

22. The persons acquiring such interest, would, I should say, give notice simultaneously 
with acquiring it. 

23. A simple declaration of primS, facie grounds of claim. 

24. I am unable to do so, under the system of a register of the legal title. 

25. By no means ; but that, in my opinion, forms no just reason whatever for obliging 
a person entitled to a beneficial interest in land either to rely on a trustee, or to take 
proceedings, or to be kept always previously in a state of watchfulness, and necessarily 
employing a legal adviser. 

26. The powers of sale in mortgages do not appear to me to bear upon the subject ; 
they are part of the security a man consents to give in order to induce a party to lend 
him money. Even such powers of sale, however, are often guarded by the requirement of 
notice, and if not so guarded they come into operation only by the negligence of the 
borrower of money. Nor do powers of sale in settlements appear to me to bear upon 
the subject, because they are generally guarded by the requirement of the previous consent 
in writing of the tenant for life ; and if the tenant for life be dead, powers of sale are seldom 
contained in settlements during the minority of a tenant in tail, and even if so contained 
they are generally guarded by the requirement of the consent of guardians of the infant 
tenant in tail. As I have before ventured to state, I think the fee must, in any system of 
registration, be absolutely vested in the registered owner ; but I think it would be very 
objectionable, and indeed unjust, to strip a beneficiary of the protection the law now 
throws around him, and leave him the naked liberty of protecting himself in a prescribed 
manner. An evil would thus be created, in order to obtain what, to say the least, would 
be a questionable good. 

27. I think such security would be unduly impaired, by such ceasing to bind the title, 
and follow the land, as at present. 

28. Yes, I decidedly think so, and a most accurate map. 

29. Yes, I decidedly think so. 

30. In my opinion, decidedly not. I think the public would find great cause of com- 
plaint were such Chief Registrar to be invested with judicial authority. 

31. I do not tliink there ought to be a compulsory registration. I think a voluntary 
registration would be useless. 

32. If there is to be a registration, it should confer a warranted title in the outset. No 
labour should be spared, prior to the establishment of any register, to ascertain all rights, 
that there may be a proper and business-like starting point from the very first. For this 
purpose, titles would have to be investigated. Any attempt short of this could not fail, I 
think, to give great dissatisfaction. 

33. I think it would not be sufficient (see my answer to last question). 

59, Lincoln's Inn Fields, Alfred Bell, 

7th February 1855. 

Mr. R. C. Bowen. Mr. Egbert C. Bowen (Barrister, Dublin). — 10th January 1855. 

General Observations. 

The true object of registration appears to me to be, to give a purchaser sufficient notice 
of all acts and incumbrances by which his purchase might be aifected or his possession 
disturbed; to point out the obstacles in his way, not to remove them. Any attempt to 
" simpHfy " titles _ or to confer " warranted " or parliamentary titles should be made, if at 
all, not by a registry act, but by some general measure changing the whole law of real 
property. 
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Titles can only be " simplified," either, — jf/j.^ ]j_ c. Bowen. 

1st. By compelling the purchaser to take the property as it stands, and prohibiting all 

inquiry into the past title, thus exposing him to the claims of persons who have pre-existing 
rights or interests ; or, 

2d. By conferring upon each purchaser an indefeasible title, and thus defeating those 
pre-existing interests ; or, 

3d. By simply enacting that land shall no longer be subject to settlements, trusts, 
equities, charges, or incumbrances, but shall pass from hand to hand with about the same 
facility as a bill of exchange. 

Every proposal of this kind is open to the objection that it interferes with the right of 
ownership, and thereby depreciates pro tanto the marketable value. According as you 
restrict the owner's right to settle, mortgage, or incumber his property, you impair its 
worth as a security for investment, whether by way of purchase or loan. To save the 
expense of investigating the title, an expense which falls upon the vendoi", you depreciate 
-to a much greater amount the property of that vendor. You reduce it to a level with a 
personal chattel whose value is no more than commensurate with the personal enjoyment 
of it by its possessor for the time. 

The transfer of property cannot in my mind be facilitated in the mode contemplated, save 
at a price far greater than the value of the supposed advantage. I am sure that registry 
cannot be made subservient to such a purpose with any beneficial result. 

Registration, if confined to its legitimate object, should possess two essential features, — 
simplicity and accuracy. Any system that is cumbrous in its machinery must lead to both 
confusion and expense. 

The Irish system of registering memorials of deeds possesses both the features I have 
alluded to. It apprises the purchaser of the existence of each act by which his title might 
be disturbed, putting him on inquiry, and enabling him to call at once for the pro- 
duction of the instrument described in the memorial, and for such explanations, evidence, 
concurrence of parties, releases of claims, or other acts requisite to the removal of the 
obstacle disclosed by the registry ; while the arrangement of the books in the registry 
office affords the utmost facility of search. This system affords, so far as it goes, very 
complete protection to purchasers. It may admit of improvement in its details and some 
extension in its operation, but I have never heard any complaint of its principle or general 
working amongst professional men. I have seen, from the pens of English writers, occa- 
sional expressions of condemnation of this system, and of what is called the " mischievous " 
system of registering memorials of deeds. Notwithstanding, I think it works well in 
practice, and affords all the protection that registry ought to afford to a purchaser. 

No general complaint existed, nor any general demand for a change, when Sir John 
Komilly conferred upon Ireland the boon of a new act of registry (13 & 14< Vict. c. 72.) 

This act has never been brought into operation, and it wiU, in my opinion, be a misfor- 
tune if it is ever permitted to take effect. Its machinery is cumbrous and unwieldy, and 
its language unintelligible. I have great doubt if it could ever be made to work 
satisfactorily. 

I may add, as proof of the general estimation in which the Irish registry is held, that it 
is every day's practice in Ireland, as a matter of convenience, not only to give a much 
more full abstract of a deed in the memorial than is required by the statutes, but also to 
register memorials of certain deeds, such as deeds disposing of money charged upon lands, 
which do not fall within the purview of the statutes at all. 

The system of registration by depositing a memorial in the office is, I think, preferable 
to either depositing the deed itself or having it copied in extenso into books ; for, 

1st, It is less expensive and more convenient; 

2d. It affords the purchaser sufficient notice of the instrument, without disclosing private 
and family transactions to the jtublic generally ; 

3d. It leaves a man the custody and the use of his own title deeds, which are his own 
property. 

The provision in Sir John RomUly's act for the deposit of original documents imposes 
upon parties the expense of duplicates ; an unnecessary and oppressive addition to the cost 
of conveyances ; and, moreover, it exposes, I think unnecessarily, the private affairs of 
parties to meddling curiosity. 

Answers to Queeies. 

1. Necessarily but not unduly impeded, and not rendered more expensive "than it 
ought to be." 

2. I think the want of an efficient system (such as now prevails in Ireland) must render 
the disposition of land less secure. The purchaser must incur the risk of claims arising 
upon instruments of which he had no intimation, and against which he' can only rely upon 
the uncertain defence of a plea of purchase without notice, upon the covenant for title, or 
upon an indemnity, if he has one. 

3. A judicious public register renders a purchaser more secure against secret acts, and is 
often productive of much saving of expense, time, and trouble in making inquiries and 
procuring evidence to remove apparent objections to the title. In this way sales and 
transfers may be facilitated, and in no other, in my opinion. 

3F 
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Mr. R, C. Bowen. 4. Only by making the buyer more safe and secure. The state of the title and all the 
circumstances attending or affecting it are matters of fact existing at the time of the con- 
tract for sale. These matters of fact may be indicated and the discovery of them facilitated 
by registry. If you want to simplify a title or facilitate the transfer of a property sur- 
rounded by a certain state of facts, by the removal of those circumstances and the separation 
of them from the property which they affect, it will be difficult, in my judgment, to accom- 
plish this end by a mere registry of the title. 

5. Any immediate saving would be to the vendor, upon whom the duty rests of making 
out a good title. The buyer may be saved from future litigation and consequent expense 
by having the difficulties attending the title pointed out to him in time, 

6. I do not know the average proportion. 

7. Judging from the only attempt that has been made in Ireland, that of Sir John 
Romilly, I do not think it practicable to do so with any beneficial result. 

8. I think not. 

6. In my opinion, every estate and interest in the land should be found either on the 
books of the registry or in documents > to which attention is directed by searching those 
books. Any complicated system would rather mislead than facilitate the party making a 
search, and I therefore prefer a simple register of assurances by memorials or abstracts of 
them, with good indexes of lands and of the names of grantors, to any registry under heads 
of title. 

10. Assuming the purposes in view to be, so to simplify the title as to render retro- 
spective inquiry unnecessary, it would be essential to adopt the principle of exhibiting only 
the present actual title, coupling it either with a prohibition against further investigation 
or a protection against prior claims, or the abolition of all prior interests, or some such 
violent interference with somebody's rights. The mere adoption of the principle, without 
some such accompaniment, would not avoid an inquiry into former dealings. The effect 
would be merely to render the registry useless ; but a purchaser will not dispense with the 
investigation of the past history of the title merely because a registry has been established 
in such a way as to give him no information on the subject. 

11. Not if it is put upon a proper footing. 

12 to 15. Upon reading these queries I cannot but perceive that they are framed to 
meet certain views and a certain set of ideas, which, in all probability, I do not even 
understand. If I were to answer, that the very existence of such questions was sufficient to 
show the impropriety of an attempt to make registry subservient to the " simplification " of 
titles, — that I could not comprehend how there could be a registry upon which any form of 
ownership should not be admissible, or how one form of ownership should be turned into 
a trust, — or why trusts and equities should not be protected, or should be deprived of their 
position as against the lands, or as affects the title, or should be turned into personal con- 
fidences or covenants, — or how there should be any process by which a man, called the 
owner, should be prevented from transferring his land, or how registry could or ought to be 
made instrumental for such a purpose — the probability is, that, on explanation of the real 
object of those queries, which they do not convey of themselves to the mind, all my notions 
would turn out to be quite wide of the mark, and to have nothing to do with the subject 
really intended to be considered and answered. 

] 6. According to my notions, imperfect as I believe them to be, of the system proposed, 
I do not think there would be such a thing as " a simple register of title " on the principle 
here mentioned, and I do not think the existing system of settlements could be continued 
consistently with the attempt to establish such a register. 

17 to 24. If I attempted to answer these queries seriatim, I should feel the same diffi- 
culty I have mentioned before, — that of attempting to answer with one set of ideas questions 
framed with a view to another set. I think all deeds and instruments by which estates or 
interests of any kind are created should be registered so as to apprise purchasers of their 
existence and nature, and I should, for many reasons, prefer the registry of a memorial to a 
deposit of the instrument. I do not think registry should have any operation to " stop " 
the transfer of land, or to restrict any man in the free exercise of his ownership ; and the 
whole system of caveats, distringases, &c., is quite at variance with the principle of registry, 
according to what I conceive to be its legitimate use. 

24; For the reasons I have given, I do not feel myself able to appreciate what is meant 
by the " improper alienation of land by the registered owner." 

25. I do not, in proportion to the number of trusts that exist. 

26. Quite objectionable. 

27. It would in my opinion, be unduly impaired. 

28. A public map would be an additional guide, so long as boundaries continued un- 
changed. In case of any change, the map would cease to be useful, save as evidence of 
what the boundaries had been when the map was drawn. I have known of changes being 
made in boundaries since the Ordnance survey, and the maps were rendered comparatively 
valueless as to those boundaries. I do not think, therefore, that a map can be relied on as 
a permanent means of ensuring accuracy in the description, as a means of affording security 
to purchasers, while there is no law to prevent a man from removing his own landmarks. 

29. I doubt whether it would be effectual. The registrar should either take the descrip- 
tion or the identity from the statements of parties, which statements they would, for the 
sake of their own interest, make equally accurately without his interference, or he must 
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hold a kind of judicial inquiry, and go into evidence, and so, while the transfer would be Mr. R. C. Bowen. 
facilitated in one way, it would be impeded in another. 

30 and 32. I am sure that neither at the outset nor at any other time ought registration 
to confer a title ; that it could not with any propriety be made to do so without having 
all rights adjudicated upon ; and that if this were attempted, involving, as it would do, a 
kind of equity suit on every transfer, the registrar should have very extensive judicial 
powers. But I would submit that any attempt of this kind would rather impede than 
facilitate the transfer of land. I should say that, unless to aid in establishing such a 
system, and to confer a Avarranted title by registry, the powers and duties of the registrar 
should be wholly ministerial. 

31. So far as relates to acts iAiter vivos, I am inclined to think registry should be made 
a condition precedent to the operation of the deed. Wills stand upon a different footing ; 
and I do not think registration of them in the lifetime of the testator ought to be made 
compulsory. Parties claiming under them might be bound to register them, as a condition 
precedent to the prosecution of any claim under them; but it would, in my opinion, be 
very dangerous to give any other effect to the registry of them than as evidence of their 
existence. Registry should have no effect upon the validity of a testamentary instrument. 
The provisions of Sir John Romilly's Act, 13 & 14 Vict. c. 72. s. 27., appear to me to have 
the effect of setting up, in certain cases, a document as the will of a party, which, not being 
his last ivill, is not his loill at all. 

33. I am unable at present to see what difference it would make. The Incumbered 
Estates title in Ireland creates a new starting point, and all former interests have been 
cleared away, by having been fully adjudicated upon and satisfied, or otherwise disposed of. 
In the course of time parties will search back to that root of title, as they formerly searched 
for sixty years. They would, in the case supposed by this query, continue to search back 
to the commencement of the registry, unless they were prevented doing so by some express 
enactment. They would, according to the terms of this question, also investigate the past 
title, until, by lapse of time, it became unnecessary. In short, they would make an inves- 
tigation for the same period after as before the commencement of registry. 

34. The Irish registry, the Ordnance survey, the valuation, and the Incumbered Estates 
Court, have all their respective advantages, and some of them their disadvantages also ; 
but I do not think any of them afford any advantage for the introduction of a permanent 
system to facilitate the sale and transfer of land. I look upon such a system, so far as I have 
been ever able to collect the views of its advocates, as subversive of the rights of property, 
and therefore impracticable. 

35. The only attempt to establish this species of security that I have known was made 
by Mr. Vincent Scully. It is some time since I have seen the bill introduced by him to 
establish land debentures. It appeared to me objectionable, as containing restrictions upon 
the creation of other charges upon real property : restrictions which I look upon as incom- 
patible with the rights of property. I do not think any public advantage can result from 
any of those attempts to simplify titles and facilitate transfers by fettering the owners in 
the enjoyment of their rights. In effect, you say to the owner, " I will facilitate your 
" dealings by preventing you from dealing, except in the exact mode that I please." It 
appears to me that the sacrifice would outweigh the benefit, if any, to be obtained. 

36. The Ordnance maps are very perfect, and much used in the letting and sale of lands. 
Many persons get farm maps made from them on an enlarged scale. I cannot give par- 
ticulars as to the expense of the survey or the time it occupied. 

EOBEET C. BoWEN. 

Dublin, 10th January 1855. 

Mr. B. Clifford Lloyd, Q.C. (Dublin). — Received llth Jcmuary 1855. Mr. B. C. Lhyd, 

Q.C. 

As this paper has reached me only within the last fortnight, I have not had sufficient ' 

time to consider the subject involved in many of the questions proposed. I should there- 
fore wish to confine myself to those upon which my practical experience has enabled me 
to have formed an opinion. — B. C. LI. 



2 and 3. I think the disposition of land is both impeded and rendered insecure by reason 
of the want of a registry of title. In Ireland, where we have the experience of a registry, 
every well informed real property lawyer knows what searches to direct, and a purchaser 
who takes under a registered conveyance is almost always quite secure, if no act appears 
on the registry to affect the title. But I consider the registry would be greatly improved 
if it were made notice to all the world ; and that a purchaser deriving under a registered 
conveyance should not be affected by any unregistered conveyance, except in some instances 
of actual and direct firaud, which could easily be defined. 

4 and 5. The investigation of past title is often avoided and expense saved by a registry, 
if, as in Ireland, both legal and equitable titles may be registered, inasmuch as it saves the 
necessity of investigating the title to find out and get in a conveyance of the legal estate, 
and also the injustice that otherwise might ensue from the fact of the title deeds having got 
into the hands of persons not equitably entitled to hold them against a bona fide pur- 
chaser, who by that circumstance may lose his priority, as, I believe, is often the case 
in England. 

3 F 2 
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Mr. B. C. Lloyd, 9- i think that every thing that affects or is to be considered as affecting the lands as 
Q.C. against a purchaser should be put upon the registry, whether the purchaser be the pur- 

chaser of the fee, or of any derivative interest under it, and that there should be but one 

place or office for the registry, either of an act, or charge, or judgment affecting the lands, 
in order that the purchaser may see at once by what he is to be affected. In Ireland an 
inconvenience is felt from having judgments registered in a different office from deeds 
affecting the lands, and from the fact that mere charges need not be registered. I mean 
by mere charges equitable charges which do not operate to transfer the lands, and 
excluding judgments which are the subject of distinct enactments This latter defect in 
the system sometimes exposes the purchaser to claims he has no means of discovering. 

12 to 25. A system that would admit to the registry only one form of ownership, 
excluding all beneficial and equitable interests, although it might give greater facility to 
the transfer of land, would, in my mind, be productive of dangerous consequences. Frauds 
have very frequently (within my experience) been committed by trustees of stock ; and if 
it were not for the protecting and restraining power of the Court of Chancery, such frauds 
would, I believe, be very numerous. I would prefer to take the course of simplifying 
conveyances and titles, which I think would, in a [great measure, be effected by restoring 
what was intended by the 27 Hen. 8. c. 10., the Act passed for uniting uses to possessions, 
but evaded by the contrivances of the judges and lawyers of that period, in order to get 
rid of the restrictions imposed by feudal tenures. If this were done, active trusts, that is, 
duties to be performed by mere trustees, might be reduced to mere powers, without, in the 
meantime, and until the execution of such powers, disturbing the beneficial enjoyment of 
the cestuique trusts ; and all the maxims and technicalities of law borrowed from feudal 
tenures might be got rid of, by enacting that such forms as would be good to support a 
mere equitable limitation should be held sufficient for a limitation of the legal estate. I 
should think that by these means conveyances might be made very short and simple. 

28. I do not think any inconvenience is felt in Ireland from want of a public map being 
attached to the registry. The parcels are described on the registry, and even though they 
should be inaccurately described, the purchaser finds no difficulty in discovering what was 
intended to be described ; but I think the system might be improved by adopting the 
Ordnance maps, and having distinct places or heads of reference for every act affecting any 
townland in a county, or street in a city. This would give greater facility in making 
searches. 

30 to 32. I at one time thought that if there were to be established some court for the 
investigation of title, as is now done by the Incumbered Estates Court in Ireland, a 
warranted title to be admitted to the registry might be allowed at the instance of any party 
desiring to submit his title to such investigation ; that warranty should be denied in sus- 
picious cases ; but when allowed, it should form the root, behind which it would be 
unnecessary to carry any investigation ; and it should be distinguished on the registry by a 
peculiar form of instrument, leaving subsequent transfers to be registered in tlie ordinary 
way, until a fresh warranted title should be given. But to effect this a previous investi- 
gation should take place by competent persons, similar to what now takes place in the case 
of titles to estates brought into the Incumbered Estates Court, namely, an investigation of 
all the deeds, and notice given to all parties appearing to have an interest in the estate 
to be warranted. This I still think might be made a prima facie evidence of title, and if 
not impeached in a given time, say a short term of years, after the deed is put upon the 
registry, and notice of it given, might pass into an absolute and unimpeachable title, at 
least for the purposes of sale, and thus retrospective investigation of the title avoided in 
the case of a sale to a purchaser. But then all parties, or their trustees, should have the 
power or right, within the prescribed period, to show cause against the title, and not 
wait until their interests are reduced into possession. Formerly, a fine, with proclamation, 
had something of this effect. 

B. Clifford Lloyd, Q.C. 

32, Upper Pembroke Street, Dublin. 

Mr. R. Griffith, Mr. RiCHAED Griffith, LL.D. (Chairman of the Board of Public |"Works, and Com- 
LL.D. missioner for the General Tenement Valuation of Ireland, Dublin.) — Wth January 

1855. 

In reply to the three supplemental questions relating to Ireland, — 

34. I beg to state that in my opinion the existing registry of deeds, the townland 
Ordnance survey, and the uniform valuation made in connexion with that survey, as well 
as the machinery of the Incumbered Estates Act, are important and essential elements 
towards the introduction of any permanent system to facilitate the sale and transfer of 
land in Ireland. As will be seen in my reply to the 36th question, the townland 
Ordnance sui'vey on a scale of six inches to a mile may conveniently be used as the 
basis or ground work for all transfers of land, as well in regard to the local situation and 
detail of the circumstances of every portion of land to be sold or transferred, as to its 
value with reference to the general tenement valuation now in a forward state, and 
which has been completed in the provinces of Leinster, Munster, and Connaught ; and 
when any sale or transfer has been effected, both these documents can be advantageously 
used, as instruments for reference and registry. 
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35. In regard to question No. 35, I cannot say that I have given much consideration jf^. ji, Griffith, 
to the subject of the issue of transferable debentures or certificates chargeable on land in LL.D. 

connexion with the object of facilitating transfers by a system of the registration of 

ownership or title, but I have experienced the advantage of such an arrangement from 

the issue, by the Commissioners of Public Works, of debentures transferable hy indorsement 
chargeable on land, the subject of improvement by arterial drainage, under the prosdsions 
of the 8th & 9th Vict. cap. 69. sec. 9., and can state that the system worked successfully. 

36. The townland Ordnance survey of Ireland is laid down on a scale of six inches 
to a statute mile, and accurately represents in plan all lakes, rivers, and streams, all 
roadsj bye-roads, and pathways, the boundaries of counties, baronies, parishes, and town- 
lands, by characteristic dots, and all subdivisions into fields by single plain lines. 

It also represents all buildings both in towns and country, and, in addition, the con- 
toured maps give accurately the elevations above low-water mark. 

The contents of every townland are engraved on the plan, and the area covered by 
water (where any occurs) is also given. 

This survey has been used as the basis of the general tenement valuation of Ireland, 
according to which all general and local taxes or rates, leviable on lands or buildings, are 
collected. 

The valuation schedules contain the area of every tenement, however small, whether 
in countj'- or town, together with the value of the land and of the buildings, in separate 
columns ; the boundary of every tenement, not less than one acre, is laid down on the 
ordnance plans, and the area ascertained, by measurements made from the plans them- 
selves ; but the area in all cases of tenements, less than one acre, is ascertained by 
special measurements made hy the valuator. 

The accuracy of the Ordnance survey, in its most minute details, is thus put to a 
severe trial ; that it stands the test in a remarkable manner, is proved by the rarity of 
appeals made in consequence of inaccuracy of area, and where such have occurred, it has 
generally arisen from mistakes having been made in regard to the boundaries of the 
tenement in question. 

In addition to the valuation, the ordnance townland survey has been universally 
used in laying dcsvu the lines of all the great river drainages undertaken in Ireland 
under the superintendence of the Commissioners of Public Works, and also in deter- 
mining the area of the lands improved. 

It is likewise used as tlie basis for executing all works of thorough drainage in this 
country under the Land Improvement Acts, and for numerous other works of a similar 
character. 

The civil engineers employed on the several lines of railway in Ireland have universally 
adopted this survey as the groundwork for the parliamentary plans. It has likevsdse been 
used by engineers in laying out new lines of road throughout the country. 

It is evident from the foregoing that the ordnance survey of Ireland has been much 
used for public purposes of the most detailed character, and in fact it is applicable to every 
purpose connected with the occupation, valuation, or sale of lands ; as documents for 
registry it is perfect, as, in addition to the detail of the external boundaries of the 
property in question, every internal subdivision, open or covered drain, or building 
completed at the time of registry, can be accurately represented on it. 

In regard to towns and cities, the Ordnance survey is laid down to a scale of five feet 
to a mile, or ten times that of the townland survey ; that in each case every house or 
building, and the boundaries of the tenement in connexion with it or them, is clearly 
and accurately laid down on the plan, which plan is used by the valuators in making a 
separate valuation of every tenement within the town, each of which is numbered on the 
plan to correspond with the number contained in the schedule of the tenement valuation 
of the town. I am not aware of the total cost of the Ordnance survey ; it was commenced 
in the year 1825, and completed about the year 1845. It is at present under revision in 
the northern counties. 

Mr. Wm. Smith (Barrister, Dublin). — \2th January 1855. Mr W Smith 

1. So long as land is to be the subject of family settlements and of specific incum- 

brances, an investigation of title wiU be necessary. I do not consider that the sale or 

transfer is impeded or rendered more expensive than it ought to be, by the necessity 
of such investigation. If properly investigated on one occasion the investigation on a 
subsequent transfer will be much less expensive than otherwise. 

2. I think the disposition is rendered more secure by reason of the registry of assurances 
such as exists in Ireland. I think a registry of title such as this questioii suggests would 
be foujid impracticable and expensive. 

3. 4, & 5. I think the establishing such a register altogether impracticable, consistent 
with permitting land to be the subject of trusts, family settlements, and incumbrances. 

6. No means exist to enable any person to answer this question, or to strike any 
average ; as the expense depends on the nature of each title, and the length of the periods 
and number of parties through whom the property may have passed, and as against 
whose acts searches in the registry of deeds and for judgments are to be made ; and 
has no reference to the amount of the purchase money, 
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Mr. W. Smith. 7. I am decidedly of opinion that it is not — if land is to be the subject of family 
settlement, of trusts, and of specific incumbrances. 

8. Answered. See No. 7. 

9. The ramifications of property which should be, in my opinion, comprised in any 
such supposed registry of title, would alone, in my opinion, render it impracticable to 
establish any such registry, which would, I think, only render dispositions of land more 
difficult and insecure than they are at present. 

10. 11, 12, 13. I think not. Any such attempt would, in my opinion, tend to great 
injustice and a violation of existing rights. 

14. I think it would not. 

15. I think they might, but doing this would neutralize the proposed object, by 
rendering an investigation of title involving such trusts and equities still necessary. 

16. I think not, and see answer to No. 15. 

17. 18, 19. I think not, and see No. 15. 

20. This question suggests another, to show the impracticability of any such supposed 
register of title. 

21, 22, 23, 24. Answered in No. 17. 

25. The proceedings of the Equity Courts show that imfortunately such cases are 
fi-equent and numerous. 

26. I think upon any registry the trusts ought to be disclosed, and in this way the 
rights of beneficiaries are afforded protection, without any distringas, &c. 

27. I am decidedly of opinion that they would be unduly impaired by the acts and 
forms suggested. 

28. I think not ; the Act 13 & 14 Victoria, Chap. 72., which has since its passing 
remained a dead letter, being found, as I believe it to be, wholly impracticable, shows 
the futility of any such attempt. That Act if brought into operation would, in my 
opinion, leave the security of title dependent on the knowledge of geography which the 
attorney's clerk employed to register might possess. 

29. I think not. I have clearly stated my opinion as to the impracticability of 
establishing any such registry. 

30. I should consider it improper and dangerous to invest any " Chief Registrar " with 
judicial authority for any purpose. 

31. 32, 33. Answered No. 29. 

34. I think not, beyond what applies equally to England ; and I think that upon such 
a subject the law as to both parts of the Kingdom ought to be the same. This I consider 
a vital principle with reference to landed property. 

35. I have considered the plan contained in a Bill introduced into the House of Com- 
mons in 1853, by Mr. Scully. I consider the plan decidedly objectionable, and especially 
with reference to " The Land Tribunal " proposed to be created. 

36. I am unable to reply to this question further than as appears on those maps, which 
have been so admirably executed. I think they are of great use in dealings relating to 
land in Ireland, and so as to render private or separate surveys unnecessary in general. 

William Smith, 

Barrister-at-Law, 

No. 15, Merrion Square, South, Dublin, 
12th January 1855. 



Mr. R. Longfield, 
Q.C. 



I HAVE 
queries as I 



Me. Robert Longfield, Q.C. (Dublin.) — 13th JanvMry 1855. 

the honour of transmitting to the Commissioners answers to such of the 
myself competent from professional experience to answer with 



consider 
tolerable confidence. 

1 . I consider that the sale and transfer of land is still impeded, and more expensive 
than it ought to be, arising from the necessity which now exists that any prudent pur- 
chaser should investigate the title, at the least for the period intervening between the last 
bona fide purchase for money and the time of the contract. 

2. The ready sale or disposition of land is impeded by reason of the want of a registry 
of the title to the land. The title is a technical artificial deduction of fact from the assurances 
afiecting the land, and which it requires a long and skilled experience to methodise and 
safely interpret. There is not much insecurity arising from the want of registry of title. 
A prudent, cautious purchaser, willing to undergo the expense and delay of investigating 
fully the title to an estate, is sufiiciently secure. 

3. The sale and transfer of land would, after a lengthened interval of years, be much 
facilitated by the establishment of a public record of the title to land. For some years 
there would exist against such a register much professional and unprofessional prejudice 
and jealousy. There would continue to be great ignorance of its beneficial operations and 
probable effects, and of the mode in which vendor and purchaser could expeditiously and 
cheaply avail themselves of its advantages. 

4. The increased facility of sale and transfer would be obtained almost wholly by 
avoiding the investigation of the past title. The expense of the mere deed of transfer 
would also be diminished ; but this source of expense I have never considered as the 
serious grievance in the present system. The buyer wo\ild, of course, be more secure. 
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5. If a register of title were established, and efBciently worked, the expense of a Mr. R. Longfield, 
sale of land would be diminished both to the seller and buyer. On sales of land, at Q- C. 

present, both parties must incur considerable expense ; the vendor in deducing title ; the 

purchaser in the investigation of it. If a perfect and jaarliamentary register of title was 

established, a seller might say, " Here is my certificate of title to such a property ; the 
price is so much " and in a week at farthest the bargain, — effectual and cheap transfer, — 
could be concluded. I have known instances of similarly rapid sales of property which 
had been recently, purchased in the Incumbered Estates Court. The registration 
of the conveyance in fee from the Commissioners is considered to give a complete 
parliamentary title ; and persons who have bought from the Commissioners frequently 
seU again, either on an advance of price, or to consolidate their properties in some peculiar 
locality ; and the second purchaser is always satisfied with a common registry search, 
occupying but a few hours at farthest, and at a most inconsiderable cost. The transfer 
deed is then almost the only expense incurred by either party. 

6. No reliable approximation to an average of the expenses of a purchase of land 
arising fi-om the investigation of title could be made by any one. Some extreme 
instances, one way or other, might readily be given ; but nothing like a fair average could 
be stated. The expense, moreover, has hitherto been so great, that many purchasers 
prefer incurring the risk from not investigating the title to the expense and security, 
the price for the insurance bearing so large a proportion to the price of the land itself. 

7. It would be practicable gradually to form a register of title (as distinguished from a 
register of assurances), by introducing a uniform system of sale, transfer, and charge, 
and by an alteration of the general system or code of real property. 

8. The register, when in operation, would materially shorten and simplify the titles 
to land and the forms of conveyance. The instances I have already given of re-sales of 
properties bought from the Commissioners of Incumbered Estates, and similar re-sales 
of properties which took place shortly after the grants under the Acts of settlement and 
explanation, and forfeited estates Acts, and which I have met with in professional expe- 
rience, sufficiently illustrate the benefit of a clear parliamentary registered title. 

9. The recent tendency of legislation has been to facilitate the gradual introduction of 
only two or three classes of ownership in land ; viz., the owner in fee or fee farm, 
and the terre tenant. The various Acts for conversion of the usual Church leases, 
and lives renewable for ever, and sub-letting Acts, have had a very extensive operation 
in carrying out tliis desirable change. Public feeling, and the conviction of owners of 
estates, are also strongly tending towards the same result, — the extinction of " middle 
interests ;" and I would consider it undesirable, even if practicable, to put upon the register 
of title any forms of ownership besides the fee or fee-farm proprietorship of the land, 
and perhaps the tenants' leases. 

10. The register should exhibit merely the actual existing title to the full, absolute 
ownership in the land. AU deduction or history of the title should be at the first 
avoided. The several subsequent transfers would, of course, concisely state by and to 
whom the transfer was made. 

11. If the history of the title was deduced, the proposed register would not at first 
beneficially or usefully differ from a register of assurances. 

12 to 24. In my opinion it would be exceedingly difficult, if not wholly im- 
practicable, to form a good working register of titles, without an alteration in the 
law of real property. Uses, trusts, limited estates, contingent limitations, and aU the 
frivolous and capricious dispositions of estates by will and settlement, should be prohibited. 
I know of no benefit which has arisen from permitting them, and of no argument which 
has been used to prevent what are technically called " perpetuities,'' that would not 
apply with equal force to the abolition or at least a very great restriction of the power 
of creating such absurd species of restricted rights of ownership in the soil. I am not 
singular in entertaining such an opinion. The necessity for such alterations in the law of 
real property is glanced at in the report of July 1850 by the Conveyance Commission. 
I think it would be wholly destructive of the principle of a register of title to allow uses 
or trusts, caveats, &c., or any of the matters alluded to in Questions from 12 to 24 inclu- 
sive. The introduction of such a system as stops, caveat-s, &c., would lead to a 
cumbrous and expensive machinery, and neutralize aU the contemplated benefit of a register 
of titles. 

25 and 26. The instances of misappropriation or misdealing by trustees of stock or 
money, involving loss and often almost total ruin to their beneficiaries, are unfortunately 
frequent and numerous, the temptation, and facility of concealing such breaches of trust, 
being great ; but I would not consider the frequency of those instances the least argument 
against bestowing similar powers as to real estate on registered trustees, the advantages on 
the whole very much outweighing the probable evils, and there being less likelihood and 
possibility of abuse in cases of real estate. 

27. I do not think that the security of settlements or trusts would be unduly impaired 
by their ceasing to bind the title or follow the land ; but I must observe, that I am not at 
all an advocate for fettering real estates, either by settlements or trusts ; and a long and 
tolerably extensive observation of their results convinces me that they do not advance 
a single beneficial end. The chief argument generally used for their continuance is, the 
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Mr. R. Longfield, 
Q.C. 



necessity of preserving tlie aristocratic and landed interest in a proper position in the 
state. I am convinced that, even admitting tlie necessity, the means adopted 
do not effectuate their object, but rather defeat it. Prudence is never secured by law, 
but by example and education ; and the very imposition of fetters makes a person 
anxious to break them ; and every argument in favour of giving tenants either what has 
been termed fixity of tenure, or even long leases, applies in theory, and in fact more 
strongly, in favour of ownership in fee, and against restricted ownership, tenancies for 
life, &c. 

28. To ensure accuracy and prevent litigation it would, I conceive, be necessary to 
connect the registry of title with a public state map. The principle and use of such a 
state document, conclusive as to boundaries, contracts, &c., has long been familiar to the 
profession in Ireland. The Down Survey has always been deemed conclusive on such 
questions between what is termed the " new interests," i.e., grantees of estates under the 
Acts of settlement and explanation (temp. Charles II.), and comprehending many thousands 
of grantees and millions of acres. The Ordnance survey might beneficially be adopted as 
the basis of a new system. 

29, 30. The registrar should have no judicial authority. His ofiice should be solely 
ministerial ; his duty should be merely to look at the last entry as to any land, see that 
the vendor of it was the registered proprietor, that the deed of sale was executed, &c., as 
required by statute; he should then authenticate and register the transfer to the 
purchaser. 

31. The registration should at the outset be voluntary ; but the subsequent transmis- 
sion of estates, once registered, or brought under the new system, should be strictly and 
entirely regulated by the new statute law. 

32, 33, 35. I think that, with proper safeguards, the registration might at the outset 
confer a Parliamentary title. The system miglit well be introduced by applying it 
at the first to all sales of fee simple estates which have already taken place under 
the operations of the Incumbered Estates Act, and permitting any purchaser, on a 
certificate from the Commissioners, or other proper tribunal, of his purchase deed, and 
satisfactory searches since, to register his proprietorship. As to all subsequent sales, in 
that or any other Court, sindlar privileges might be conferred on the grantees ; and 
thus gradually, perhaps, but certainly, the system might be introduced and applied very 
extensively, until, in a generation or two, it embraced the whole of Ireland. 

The introduction of transferable debentures or certificates for sums charged on land 
would be a valuable improvement in our landed system. The only project which I have 
much considered on the subject is that proposed by Mr. V. Scully, M.P., and that, with a 
very careful machinery for the issue and collection of the interest and principal secured 
by the debentures, would be useful. The amount of debentures authorized to be issued on 
any estate might be fixed by the price bond fide paid on the purchase which entitled the 
owner to be a registered proprietor. Thus : Suppose the sale took place before the Commis- 
sioners of Incumbered Estates for 10,OOOZ. ; at foot of the conveyance might be a certificate 
authorizing 100 debentures of 50Z. each, or 5 of 1,000?., as seemed preferable. The deben- 
tures should be issued through a state bank, like the Bank of Ireland, in the first 
instance, and the bank should collect the amount of interest- and principal, as it now 
does on private bills. A small per-centage on the issue and collection would abundantly 
pay the bank, and ensure the holder due jjayment. 



Mr. 



a E. Dobbs, 
jun. 



Mr. Conway E. Dobbs junior (Barrister, Dublin). — \6th January 1855. 

1. I DO. 

2. It is. 

3. Undoubtedly. 

4. Registration of assurances would diminish expense of transfer, and render buyer more 
secure. Registration of title, if practicable, would accomplish all these purposes. 

5. To both, but principally to seller. 

6. I cannot say. 

7. I think it is, but very considerable alterations of the present law would be required. 

8. A register of title could only be framed by simplifying the title, and if effected would 
necessarily simplify conveyances. 

9. All estates in land, other than agricultural leases, must be capable of registration. It 
would be necessary, I think, to admit on the register only those well-known forms of 
ownersliip, such as estates for life, in tail, for years, in joint tenancy, and tenancy in 
common. 

10. I think a registration of title, as distinct from the registration of assurances, would 
be useless, unless the retrospective inquiry was thereby avoided. 

11. I think not, 

12. Such would necessarily be the result, for an interest in land not capable of registra- 
tion could only be protected from destruction by means of a trust. 

13. Certainly necessary. 

14. They should confer no right in the land as against a purchaser, but might as against 
registered owner whilst a trustee, or parties taking as volunteers from him. 

15. I see no reason against a limited protection. 
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16. I endeavoured, in the paper I Lave forwarded, pages 16 to 25, to sketch the outline ]\fr_ c. E. Dobbs, 
of a plan by which it appeared to me possible to reconcile the retention of settlements with jun. 

a simple register of title. _ 

17. I may say adequately, if increased facilities of transfer be deemed to outweigh 
the diminished security. 

18. I think whUst uncancelled it should altogether prevent a transfer. 

19. I think all should prevent a transfer. 

20. I think all, at least for a limited period. 

21. If for more than a limited period, it should describe interest ; if only for a limited 
period, name and address should be suflScient. 

22. I have formed no opinion on this subject. If distringas for a limited period, it would 
be as well to let it be renewed by assignee. 

23. The provisions of the 13 & 14 Vict. c. 72. seem sufficient; namely, a requisition in 
writing to be delivered by party, accompanied by an affidavit of having interest. 

24. I cannot. 

25. Perhaps not numerous, considering amount of property invested. 

26. I think the intrinsic nature of land would prevent the possibility of finding trustees 
willing to accept such trusts, and the result would,be the abolition of settlements. 

27. It is, as I have already said, a comparative question. The security of settlements 
would be undoubtedly impaired, and would be the price paid for increased facility of 
transfer. 

28. It is of the utmost importance, whatever plan of registration be adopted, that a map 
should be made the basis of it. 

29. If registration be made with reference to a map, identity of party conveying would 
be principal inquiry for registrar. 

30. Certainly not, except to ascertain identity. 

31. If a registration of title, voluntary ; if a registration of assurances, compulsory. 

32. If a register of title, it should confer a parliamentary title after a certain lapse of time. 

33. In this case full advantages of registration would be postponed for 60 years. 

34. Whatever system be adopted, these confer great facilities in Ireland to its 
establishment. 

35. I have not considered any plan of land debentures, but I think any plan of the kind 
open to most serious objections. The true object is facility of transfer, and not facility of 
incumbering. It is not desirable that land should ever be made a subject of temporary 
investment ; and nothing, in my mind, would be more destructive to the interests of the 
tenant than the introduction of any system which would render land available as an invest- 
ment to persons still engaged in the uncertainties of trade. I confess I would be much 
more disposed to restrict the power of creating incumbrances, than encourage it in the way 
proposed. 

36. I have none. 

Sir, _ 6, North Great George's Street, Dublin. 

As the questions forwarded to me relate to a subject on which I read a j^aper about two 
years ago, before the " Statistical Society of Dublin," I beg to enclose you the paper, and 
to refer to pages 17 to 25 for an outline of the plan that I then submitted for consideration. 
I may add, that I was induced to make the suggestions there made by a desire to answer, 
if possible, the question that I see is proposed in your 16th query, namely, whether the 
existing system of settlement could in any degree he made consistent with the principle of 
a register of title as distinct from a registration of assurances; and as the questions 
forwarded are evidently framed with a desire, if possible, to provide such a reo-ister of 
title, perhaps something may be found in the paper suggestive of Avhat may promote 
that object. 

At the same time I think it right to say, that the further consideration I have been able 
to give to the subject has made me doubt the practicability of bringing into operation any 
such scheme. If the difficulties which I anticipate be found insurmountable, I would 
suggest the carrying into active operation the provisions of the 13 & 14 Vict. c. 72., with 
certain changes and additions, which I will presently proceed to mention. I may observe, 
that the principal improvements on the former Registry Acts proposed by that act are 
these ; the making the Ordnance maps the foundation of the register ; the deposit of the 
deeds themselves, and not merely memorials of them ; and the bringino- on the register 
compulsorily all wills and every other document that can affect the title to the land. ° But 
the provisions contained in the 5th and 6th sections of that Act are so complicated and 
difficult to be understood, that they have, I believe, deterred the authorities from takino- 
any step towards bringing that act into operation. The provisions which have thus, as I 
conceive, deprived the public of the benefit of that act, seem to me of no real importance, 
when registration is founded on a map, for, after all, the best symbol and the best index of 
title will be the name of the townland as described in the Ordnance map ; and all reo-istra- 
tration being made with reference to it, one search will disclose all dealino-s with respect 
to it. 

I would therefore, as the most practicable scheme, at least for Ireland, suo-o-est, 

1st. That all the provisions of the 13 & 14 Vict. c. 72,, omitting sections 5 and 6, be 
re-enacted. 

3G 
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Mr. C. E. Dobbs, 2dly. That in all cases where there has been a conveyance from the Commissioners of 
JWi. the Incumbered Estates Court the new registration commence with that conveyance, and 
to that extent and for that purpose the act should be retrospective. 

3dly. That every conveyance made under a decree of the Court of Chancery confer a par- 
liamentary title, in the same way as a conveyance from the Commissioners of Incumbered 
Estates Court does at present; and that in all cases of unincumbered owners, who shall 
contract for the sale of land, they shall be at liberty to contract to give a parliamen- 
tary title, and to carry out such contract be enabled to file a petition in the Court of 
Chancery for a sale ; and the conveyance made under a decree in such petition matter 
should confer a parliamentary title, just as in any other case of a judicial sale. I have been 
informed that this has been dene indirectly through the Incumbered Estates Court, 
the party wishing to sell creating an incumbrance for the sole purpose of giving the 
Court jurisdiction. 

This extension of the principle of the Incumbered Estates Court would gradually bring 
the greatest part of the land in Ireland under the provisions of the new registration act, 
and would thereby prevent the necessity of searches in the old defective register. 

4thly. As it would be most desirable that legislative provision should be made for the 
insertion of powers of sale and exchange in all settlements, it might be enacted that in all 
cases of settlements, where powers of safe and exchange were omitted, the tenant for life in 
possession under the settlement should be deemed an owner, within provision of the third 
suggestion. 

With these changes, I think the plan of registration contained in 13 & 14 Vict. c. 72. 
would remove the greater part of the evds of the present system. The registry acts in 
Ireland have been found effectual in removing many of the difficulties that have arisen in 
England in the transfer of land, and the searches, when properly made, give complete 
security to the purchaser. The great evil that counterbalances these advantages has arisen 
from the expense of searches, particularly in the case of small estates. This expense 
would almost entirely cease when registration is made with reference to a map, and not 
with reference to the names of persons. 

Of course, no registration of assurances wiU remove the necessity of making out title for 
sixty years, and that source of expense and delay will necessarily continue, and will always 
prevent land being transferable with the same facility as stock or personalty ; but the 
expense will be greatly diminished in amount, as expense of search will be nearly nominal, 
and other expenses would be principally those of scrivenei's and the opinion of counsel. 
Howe^-er, when we remember the intrinsic difference between these kinds of property and 
land, the possession of which can never be considered as evidence of ownership, and that 
one parcel of land never can be an exact equivalent for another parcel, it seems impossible 
to assimilate their transfer. 

I need hardly add, that it is with the utmost diffidence that I venture to make these 
suggestions, and will only express a hope that something may be found in the foregoing 
observ;itions calculated to promote so desirable an object as increased facility to the transfer 
of land undoubtedly is. 

I remain, &c. 

G. W. Sanders, Esq., Conway E. Dobbs junior, 

&c. &c. &c. 15th January 1855. 



The Right Hon. 
F. Blachburne, 



The Eight Honourable F. Blackburne (Dublin). — IQth January 1855. 

1. I think they are. 

2. The want of a registry has the effect suggested, or, I should rather say, an effectual 
registry would tend to facilitate and render more secure the transfer of property in 
land. 

.3. It is facilitated by the public registry in Ireland of the deeds so relating to land. 

4. Such facility is obtained here by the public registration of deeds so constituting the 
evidence of title ; the expense of investigating the title is certainly diminished by it, and 
the buyer is rendered more secure ; a registry of title would add to this facility. 

5. The expense to both would be diminished. 

6. I have no means of intimating such a proportion. 

7. There might be a registry of title ; if, for example, the title of the proprietor was 
established by a judicial decision made conclusive of its validity by act of parliament, and if 
there were a survey of the estate, conclusive of the identity and the boundaries of the land. 

8. A recorded decision of a legal tribunal establishing the validity of the title woxild 
have this effect. 

.9. I am not prepared to say it should be limited to any estate in land, to the exclusion 
of all or any others. If there be a registry of title it should extend to all estates and to 
all lands. 

10. The judicial decision would declare and establish the title, and, if of the effect stated, 
would render retrospective inquiry unnecessary. 

11. It would not be a registration of an assurance or conveyance, but of a judicial 
decision. 

12 to 24. I do not see how, in consistency, any title should be excluded from the right 
of registry. All these questions would seem to me not to admit of precise or satisfactory 
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answers, without assuming the establisliment and existence of some registry of title. 
Whether this be practicable or not, I do not undertake to say ; but, with the views I 
entertain of what such a system should be, I confess myself unable to devise the means of 
establishing it. , Tending, as it would directly do, to alter the transmission of real pro- 
perty, such a measure I .conceive should be general, and extend to all transferable estates. 
I cannot see where to lay down a limit, leaving some estates to be governed by the new, 
while others are to be governed by the old system and by the now existing laws. But 
whether all or only some owners of existing estates and interests are to have their titles 
registered, I do not see how anything short of a judicial decision in the title and right of 
the owner of the estate could warrant its introduction on the registry. Is this registry 
then to be optional, available to those who are willing to submit their titles to the tribunal 
(whatever it may be), and is it to leave all other persons and titles as they are ? This would 
leave the transfer of real property liable to two distinct codes of law, and be most objec- 
tionable. But if it is to be compulsory on aU, how is it possible to provide for the investiga- 
tion of the title that should precede registry, including, of necessity, a decision as to the 
identity and boundaries of the lands ? But supposing all these difficulties surmounted, and 
that a register is established, affording to a purchaser conclusive evidence of the right of the 
vendor to sell, I confess that such protection as that wliich a caveat or distringas would 
afford to persons having beneficial interests, would seem to me to be of very little value 
indeed. These interests are now protected by registry (generally in Ireland), and both in 
England and Ireland by the doctrine of notice, and by the caution of the purchaser and the 
inquiries which his own interests suggest. While I fuUy admit that a vast expense is 
caused by these precautions and inquiries, and that it reduces to some extent the value of 
property in land, I also am certain that in the estimation of men who invest their capital 
permanentlj' in land, the value of it is increased by the difficulties of its transfer, and the 
protection which the law affords to all who have securities affecting it. For speculative 
and commercial purposes I fully admit, that to make its transfer and the transfer of 
securities \ipon it (debentures, for example,) as easy and simple as that of stock, would add 
to its value by making it answer all the purposes of temporary investment. 

25. I think them very frequent and numerous. 

26. I think it is objectionable. 

27. I think they would be unduly impaired. 

28. I think each title must necessarily be accompanied with a map. 

29. Certainly. 

30. Answered already. 

SI. See my remarks on this matter generally. 

32. I have already said what occurs to me on this and the next question. 

33. I think not. 

34. They all, in some degree, tend to facilitate the investigation of title. 

35. I cannot say that I have formed any views or plans on these matters that it can 
answer any end to communicate. 

36. I cannot give any information on these heads. 

F. Blackburne. 



The Right Hon. 
F. Blackburne. 



The Right Honourable A. Brewster (Attorney-General, Ireland). — IQth January 1855. 

1. If any means can be devised to render the retrospective investigation of title un- 
necessary, a considerable saving of expense wiU be thereby effected, and this would be 
desirable. 

2. The registry of a defective title could not much mend matters ; but if there be any 
means of making a bad title a good one without doing injxistice to persons who may be 
interested in the land, it would be useful to adopt them. 

3. If the effect of the register of title were to make it conclusive as to the rights of all 
persons, the transfer of land would be thereby facilitated. 

4. I should think that the facility would arise from the 1st and 3d causes suggested 
in this question. 

5. To both. 

6. I apprehend that this question cannot be answered. The expense of making title to 
an estate sold for 1,000Z. may and I doubt not often does exceed like expenses in respect 
of an estate sold for 20,000Z. 

7. I do not, unless there be in each case a judicial investigation of the title, or some- 
thing akin to it, as in the Incumbered Estates Coui-t. 

8. I think it might as regards the title first registered ; but on each transfer or descent 
of the land an investigation similar to that necessary for the first registration would seem 
to be requisite, so as to authenticate the title of the new owner. 

9. I should say all interests in land should be registered, save tenants leases for twenty- 
one years or under. As m.ost of the property in the United Kingdom is held on trusts, 
and subject to equities and charges, I cannot conceive the use of a register which 
omitted to notice them, unless it were thought proper to enact that land should not be 
held on uses or trusts, or be subject to charges. 

10. In order to ascertain the present state of the title, its past history must be cxa.rained 
and ascertained; and if there were any authentic mode of efiecting this in a binding 
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A. Brewster. 
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^^A ^^ ■^'"*' D^s-nner, it might be sufficient to state on the register the present state of the title, which 
A. Brewster. must of necessity exhibit all the incumbrances on the land. 

11. It would differ by disclosing the marriages, deaths, and births of persons interested 
in the land or the incumbrances. 

12. I am not sure that I comprehend the point of this qutere. 

13. In my opinion it would lead to the most mischievous frauds to sanction any 
register which did not disclose the right of every one entitled to a legal or equitable claim 
against the lands. 

14. As my opinion is that aU equities should be disclosed and protected, there would 
not and ought not to be any personal confidences. 

15. I apprehend this might. 

1 6. I think not. 

17. I think not. 

18. The transfer, without a violation of the first principles of justice, could only be 
made subject to the rights and equities appearing on the register. I confess that the 
general project suggested by such a register as these queries contemplate seems to 
me rather an attempt to limit the powers of the owners of land, which would, I think, 
ultimately lead to a great diminution in its value. 

19. I apprehend that there ought to be no distinction ; one right seems as well entitled 
to protection as another. 

20. I think that all iuterests are alike entitled to protection. 

21 . The name and address of the claimant would be sufficient for his protection, but 
not for a useful register of his title. 

22. The name and address of the transferee should be substituted for those of the 
original claimant. 

23. It would seem that on each transfer or change of property there must be an 
investigation similar to that by which the original registration was authorized, limited 
to the subsequent deduction of title. 

24. In my opinion the project of a distringas would in practice be found a very 
inadequate security, considering how frequently either the trustees or the cestuisque 
trust will be under disability. 

25. I should say that such cases as are referred to in this qusere are very numerous ; 
more so, I believe, than any other class of cases which come before the Court of 
Chancery. 

26. I should deem the plan proposed highly objectionable. The power of affixing a 
charge on land, so as perfectly to secure it for the beneficiaries, seems to me more than 
a counterpoise to the difficulty thereby created as regards making out title. 

27. In my opinion the security of settlements and trusts would be unduly impaired 
b}' a plan which would relieve the purchasers of land from the consequences of notice of 
such incumbrances. 

28. I do not consider that a public map would be indispensable, though it certainly 
would be desirable. 

29. This would obviously be necessary, and I fear that for this purpose the public 
map would soon become unavailable. In Ireland the occupiers of land continually alter 
the farms on their holdings, so that the Ordnance maps, which so recently contained an 
accurate picture of the surface of the country, will not now be found to do so. I therefore 
fear that it would be found impracticable to identify land transferred in small portions 
by reference to a public map. 

30. According to the proposed scheme, the person to decide on the register must have 
not merely judicial authority ; his decision, whether right or wrong, must be final. I doubt 
the possibility of obtaining machinery adequate to accomplish this plan. 

31. Compulsory, if at all. 

32. 33. If the register did not make the title unimpeachable (which is my notion of a 
warranted or parliamentary title), it would be useless. Justice requires that this should 
not in any case be done imtil it shall have been satisfactorily ascertained that the title 
is a good one. How this is to be accomplished practically passes my comprehension. The 
title to any acre of land in the United Kingdom must be to some extent investigated. 
The owners must necessarily be the persons to propound their titles. There can be little 
doubt that those who have defective titles will endeavour to clear them by the registration, 
and that they will frequently succeed. What is to be done when the defect is detected ? 
Is the registration to be denied, or admitted, with a reservation of rights ? 

34. I do not consider that any of the circumstances in the 34th qusere, save the 
registry of deeds, can facilitate the projected system. The registry might perhaps afford 
some security in the investigation of the title. 

35. I have not considered the plan referred to in the 3oth quaere. I believe there 
were securities in the nature of land debentures granted on the Donegal estate. The issue 
of that experiment has not been such as to induce a repetition of it. It appears to me 
that in Ireland it is not expedient to offer any inducement to proprietors to incumber or 
charge their estates. 

36. I can offer no opinion on the 36 th quEere. 

A. Beewstee, 

Merrion Square, Dublin. 
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Mr. Charles P. Brassington (Land Surveyor, Dublin).— 17i/i January 1855. 

Dublin, 6, Bachelor's Walk, Mr. 

SIR, 17th January 1855. C". P. Brassington. 

I beg to acknowledge the receipt of your list of questions, relating to the subject of 
registration of title, as distinguished from a registration of assurances, &c. 

And, finding upon careful perusal of those questions that very many, if not the majority, 
are of a nature calling peculiarly for legal consideration, I would beg to make my answer 
one of general reference to the subject, in the degree my professional experience and 
grounds of information enable me to offer any suggestions thereupon. 

I have long been alive to the laborious and expensive proceedings necessary in the 
existing state of things in Ireland to convey an estate with good title, and their detrimental 
effect in the sale and transfer of lands, and have little doubt that these might be greatly 
abridged by proper legislation on the subject. And I consider that a title being once 
clearly manifested before a competent tribunal, and (stripped of its superfluous details) so 
registered, according to a carefully digested system, in a public registry, Avith corresponding 
reference to the Ordnance map of Ireland, need not, in any future dealing with relation to 
the estate or any part of it, be again deduced, but that a succinct reference to the registry, 
upon the occurrence of any transaction with regard to the estate, might be effectively 
substituted. But in such a registry I am of opinion that all valid claims upon an estate 
should be respected, and that a true claimant sliould be regarded as a co-proprietor. Of 
course, in the degree that the cumbrous machinery of trusts, equities, &c. could be safely 
dispensed with, without damaging true claimants, undoubted benefit would be achieved. 

1 conceive that a registry of existing deeds might be continued, but rather as a resort of 
possible reference than an essential or necessary adjunct of the proposed new registry, 
whose objects of ready sale or transfer would, 1 conceive, be answered by the primary 
statement of approved title and future succinct reference thereto. 

Constant observation during a long experience has deeply impressed upon me the value 
of topographical reference in any transaction connected with title to land ; in fact it is an 
invaluable security, not only against confusion, but for clear and accurate identity ; and 
with the comprehensive public resource available in this respect, and a well-digested system 
of registry referring thereto, the beneficial results with regard to all contracts concerning 
land cannot be too highly estimated. 

The popularity of parliamentary title has been established in a most remarkable manner 
in the proceedings of the Incumbered Estates Court in this country. Generally speaking, 
this fact needs no evidence to confirm ; but it may not be amiss to state, that I have 
experienced the influence of sales in that court to be so paramount as to govern me in 
several instances in which I have been applied to by noblemen and other large landed pro- 
prietors to bring their estates to market outside the Incumbered Court, to decline doing so, 
from thorough conviction of the disadvantage they would have thereby sustained. But I 
have experienced a still closer test of the public favour the title given by this court enjoys, 
in sales of the crown estates in Ireland, with which I have for many years had the honour 
of being intrusted by the Commissioners of Her Majesty's Woods, Forests, and Land 
Revenues. The brevity and simplicity of the Crown title were heretofore so attractive as to 
secure on these sales an average of three or four years purchase above the rate produced 
at any others ; but since the popularity of the Incumbered Estates Court title has been 
established I have found this preference in favour of the Crown estates not only to decline, 
but, I may say, almost to cease. 

With regard to a compulsory registry, though I know the slowness there exists in taking 
up measures possessing every promise of public benefit, I would not feel warranted in 
advocating it ; and I would hope that compulsion would not, in this instance, be found 
necessary. I cannot but believe that the advantages of a registry, on the principles I have 
briefly recapitulated, would manifest themselves generally in the course of a few years ; and 
it is hardly credible those advantages — guarding the proprietors of estates against the 
casualties of loss and decay of the deeds, documents, and muniments of title, and securino- 
to them the power of showing title with extreme brevity, simplicity, and clearness, and of 
defining indisputably the boundaries, and extent of their properties, and of dealing with them 
with commercial facility, in all possible transactions — would not influence all, having the 
ownership and control of estates, to desire to secure them. 

The utility of the Ordnance maps of the North of Ireland, where the survey commenced, 
was impaired by the survey being at first limited to townlands, and not extending to the 
subdivisions ; as the survey, however, proceeded, this incompleteness became manifest, as 
even for the public purpose of assessment the important object-of ascertaining the value of 
each farm could only be attained by a survey of the subdivisions, in order to arrive at the 
amount of the different qualities of land contained therein, and accordingly the omission 
was supplied in the progress of the survey, which is therefore complete in the southern 
counties, and will also be in time rendered so in the northern counties as the survey of the 
subdivisions there is being proceeded with. This will enable landed proprietors throughout 
Ireland to ascertain, with the aid of properly qualified surveyors, and at a very moderate 
expense^ compared with that of especial measurement, the quantity in each tenant's holding, 
and thus render this great public undertaking most beneficially available for private 
purposes. 
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Mr. 
Brnssington. 



With respect to the question which has been raised as to the utility of this survey for 
private objects, on the ground of the scale at which it has been laid down in the townland 
maps, and which has been the subject of much discussion, my opinion is that the scale 
selected for the townland maps (six inches to a statute mile) is a very ju:]icious one for 
rural districts ; it is sufficiently extensive to define clearly to all intelligent surveyors the 
boundaries of holdings, to enable them to compute ',vith accuracy their contents, and to 
produce enlarged maps of them, suited for the objects and use of proprietors of property 
and their agents. Had, as I believe was suggested, the usual scale of sixteen inches to a 
mile been adopted, in order to suit the maps to ordinary practical purposes, I feel such a 
course would have proved a signal failure, for to answer it in its extent, and correspond with 
the intention, the quantity in each farm and field should have been given, a process that 
would have entailed enormous additional expense, and from the daily changes necessarily 
going forward in the subdivisions of farms, and even in farms themselves, prove ultimately 
worthless. The fact is, the utility of such a survey can only be permanently available 
through the agency of a competent surveyor, whose aid will always be more or less neces- 
sary to ascertain the contents of ever-varying subdivisions; and where he is competent he 
can accomplish his business with accuracy from the six-irch scale, availing himself of the 
Ordnance subdivisions where they continue. Those divisions are essential in their primary 
object for public purposes. 

I think it not amiss here to add, with reference to the cost of maps at a scale of sixteen 
inches to a mile, that the Ordnance sheet mi^ps, being (at their present scale of six inches 
to a mile) parallelograms of three feet by two feet, embrace an area of 15,360 acres, whereas 
the same sheet, at sixteen inches to a mile, would contain but 2,160 acres; thus, in 
addition to the public cost of the production, private individuals requiring the maps would 
have to pay sevenfold as much as for those of the existing scale ; and it appears to me that, 
for all county or baronial purposes, the maps, from their unwieldy magnitude, would be 
much less useful, and their aptitude for reference greatly below the others. The value of 
the Ordnance survey at its present scale has been fully exemplified in tlie Incumbered 
Estates Court, where, during the few years' course of its proceedings, maps of a very great 
portion of Ireland have been produced from that survey at an enlarged scale, showing the 
area and boundary of each field and farm of the estates brought within its operation, at the 
trifling cost of threepence per acre to the owners of the properties. 

With respect to the scale for towns, the maps at six inches to a mile are quite useless ; 
and I consider a distinct set of maps for towns should be published, at a scale of five feet 
to a mile. The city of Dublin has been protracted at that scale, and we have thereby the 
advantage of the most perfect pubhc map for all purposes that has, to my knowledge, been 
published of any town. 

I have the honour, &c. 
To G-. W. Sanders, Esq., Chas. P. Beassington. 

Secretary, Registration of Title Commission, 
32, Abingdon Street, Westminster, 
London. 



Lieut. Col. Lieut.-Colonel Thomas Askew Laecom, E.E. (Under Secretary, Dubbn). — 

T. A. Larcom I8th January 1855. 

SlE, 

I BEG to return answers to three of the questions trapsmitted to me ; viz., the 
28th, 34th, and 36th, being those relating to maps, the branch of the subject with which 
I am most conversant from my long connexion with the Ordnance Survey, and from having 
been employed, both during its progress and subsequent to it,s completion, upon many 
works which were founded on or facilitated by it. 



To Question 28. I think it abpohitely necessary that a public registry of land should 
be connected with a map, because I know no other way in which the boundaries, contents, 
subdivisions, and other particulars can be identified on the ground, or accurately recovered 
at a future period ; and I think it ought to be a public map, in order that all parties may 
have equal confidence in it, and that there may be uniformity in the registry ; also because 
a public map is much the best and the chenpest in the end, and the good effects of registry 
are of pubhc, quite as much as of private benefit. 

To Question 34. There is probably no country in Europe in which greater opportunities 
exist than in Ireland at present for facilitating the sale and transfer of land. 

The famine, with its complicated results, has caused the sale of large quantities of land, 
under the Incumbered Estates Court, as well as by private contract and otherwise — to 
such an extent, that, under that court alone, about one tenth of the whole surface of the 
country has changed its owners. To this the title is now clear and simple, and its sale 
hereafter may be equally simple if proper arrangements are now made. 

The introduction of poor laws, the care with which the rates have been collected and 
watched, the election of .guardians by balloting papers, and the visits of relieving officers, 
with the operations of the Medical Charities Act, and the other local arrangements con- 
sequent on the administration of poor laws, luive led to a knowledge of detail, in regard to 
boundaries, properties, holdings, tenures, and liabilities, which but a few years ago could 
not have been obtained. 



APPENDIX, PAKT E. 409 

• 

The operntion of the Public Works Acts, more especially the drainage, both arterial Lieut-Col. 
and for land improvement, has had a similar effect in every county in Ireland, as to the T. A. Larcom, 
knowledge of boundaries and other liabilities of lands and estates. ■ 

The census, which has been taken on the last two occasions with peculiar detail in 
Ireland, and the annual returns of agricultural produce, furnish the population and pro- 
duction of every townland, indeed of every farm and homestead. 

The general Government valuation has made every separate holding a tangible unit, on 
an uniform and authentic basis of calculation. 

Finally, the ordnance survey furnishes an authentic public map, which brings every 
part of the country in minute detail under the eye, enabling every farm, holding, or field 
to be at once identified, and referred to by its boundaries in a registry; and there is 
already a general registry office, which has been more than a century in operation, which 
is understood to be conducted with much care and ability, and which, with the addition of 
a topographical branch, would probably realize some of the objects sought to be attained. 

It is to be observed, that all the acts and operations above adverted to, with many 
others, have been carried out with direct reference to the ordnance survey, liy which the 
proprietors in Ireland, and the public generally, have become accustomed to the registry 
on maps of matters affecting land and territorial liabilities. 

To Question liG. The whole of Ireland is surveyed, engraved, and published, in maps on 
the scale of six inches to the statute mile ; and there are plans of the principal towns on an 
enlarged scale, generally ^y& feet to the mile. These maps were originally constructed 
for the purpose of affording a basis for an uniform valuation of the whole country, with 
a view to the adjustment and equalization of the county rates, for which it was at first 
supposed the townland boundaries would furnish an imit of space sutficiently small. But 
when the valuation began it was found necessary to exhibit on the maps the subdivision 
of the townlands into fields. 

This was, for the general public, a most valuable change, because it has made the 
maps available for numerous other purposes. For example, in 1848, the pressure of the 
poor-rate drew the attention of proprietors to the large area over which tlie charge was 
equally spread, by the district called the electoral division, which was the unit of rating. 

The Government, on the recommendation of committees of both Houses of Parliament, 
undertook to reconstruct the whole of the electoral divisions in Ireland, making their 
boundaries as far as possible the boundaries also of estates ; regard being had of coiirse to 
the area, value, population, &c. of the respective divisions. 

But for the existence of the ordnance survey, then recently completed, this would have 
been impracticable in any moderate time. By the aid of it, however, a property map of 
the whole kingdom was speedily constructed : and when the necessary statistical information 
furnished by the census, the classification of the people, the tillage and stock returns, 
and the authentic Government valuation, had been added to it and tabulated, the most 
complete status of each district, as to its properties, its population, its poor, and the means 
of supporting them with the greatest advantage to themselves and the public, was at once 
available, and the desired object was accomplished. This, in truth, was in a general way a 
map registry of properties, — a topographical domesday book of Ireland in 1848. 

For the like puj-pose of registering land liabilities on maps, those of the ordnance 
survey have been used in the distribution and expenditure of the two millions voted for 
land improvement in Ireland, by loans to proprietors. These loans are generally of small 
amount, from one hundred, to two and three hundred, and up to several thousands of 
pounds : the largest I believe 12,000L, but of the larger amount very few. Each of these 
loans is registered on the ordnance map ; the lands to be improved, and the lands liable 
for repayment being shown, and the actual improvements effected, such as drainage, fencing, 
clearing, &c., being also delineated. All this has been eff'ected by the care and foresight 
of Mr. Griffith, who, being familiar with the maps, knew their value, and understood how 
to use them. 

The sales of land under the Incumbered Estates Act have been generally accompanied 
by maps taken from the ordnance survey, as will be seen by reference to the schedules. 
I am not aware that the sales, when effected, have been registered on the official copy of 
the ordnance survey in the office of the commissioners, but it would have been easy to 
have done so, with any other particulars relating to them, if it had been thought desirable 
for future reference. 

In fact I know no dealings in regard to land to which the ordnance maps may not be 
made ancillary. When the space is too small to be conveniently shown on the engraved 
six-inch map, a special enlargement may be made, and attached as a supplementary plan. 

I could add many other applications of these maps to land questions, of the same 
nature, within my own knowledge ; and no doubt there are many not known to me, the 
maps being now in the hands of every proprietor, and constantly used in all land dealings. 
I have no doubt that the six-inch maps, and the five-foot plans of towns, are quite sufficient 
for the purposes of registering all ordinary dealings in regard to land, and by periodic, say 
decennial revisions, such a revision as is now in progress in the northern counties, they 
may be always kept up to the state of the country, at a comparatively small expense. 

The total cost of the ordnance survey of Ireland, from the measurement of the base 
till the publication of the map of the last county, including all the trigonometrical and 
astronomical operations, was about 750,000/. The preliminary operations began in 1825. 

3 G 4 
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Lieut.-Col. The maps of the first county were published in 1833, the last in 1846. The area of 
T. A, Larcom. Ireland, exclusive of rivers and lakes, is somewhat more than twenty millions of acres, 

making the outlay on surveying about ninepence per acre, a sum probably saved to the 

country already by the improvements the survey has facilitated or effected. 

Dublin, 18th January 185.5. Thos A. Laecom. 

Gr. W. Sanders, Esq. 

Mr. James Majoe, Q.C. (Dublin). — January ISth, 1855. 
Mr, J, Major, Q.C. 1. Theee can be no doubt that the retrospective investigation of the title on the transfer 
of land greatly impedes and largely increases the expense of such transfer. 

2. I do not think that the disposition is rendered insecure by reason of the want of a 
registry of the title ; but I am of opinion that such disposition would be rendered more 
secure by such registry. 

3. The sale and transfer of land would be facilitated by a register or record of the title 
to land. 

4. By avoiding the investigation of past title, and diminishing the expense of transfer, 
an increased facility of sale and transfer would be obtained. 

5. The vendor would be the party primarily as well as ultimately benefited, the 
expense of transfer being imposed on him, unless he be exempt by special contract. 

6. This will depend on the circumstances of each particular case. 

7. I think it is practicable to form such registry, but I do not think a registry of deeds 
would be inconsistent with a registry of title. 

8. The register of title would be instrumental in simplifjdng the title to lands, as it 
would dispense with the lengthened form of conveyance and the recitals therein contained ; 
provided the evidence of such title was a certificate of the nature contemplated. 

9. In my opinion equitable as well as legal estates should be put upon the register ; and 
I do not understand any difl&culty in applying a certificate as the evidence of title to the 
one as well as the other. 

1 0. I think the present and existing title is all that should be exhibited ; the certificate 
should be conclusive, and exclude all retrospective inquiry. 

11. If the register disclosed the deduction of title, it would not, as I understand it, 
differ from a registry of assurance. 

12.-15. In my answer to 9, I think trusts and equities intended to afiect the registered 
owner may be protected on the register consistently with the contemplated objects. 

1 6. The existing system as weU as form of settlements must necessarily be changed and 
modified, so as to adopt them to the proposed form and objects of registration. 

17.-24. All these queries involve details and official forms and rules, which should be 
left to the tribunal constituted for the purposes of this Act. The adoption of a plan 
of afibrding notice to all parties with interests legal or equitable appearing on the register, 
recording the service of the same prior to transfer or granting a new cex'tificate, would 
appear to me the simplest, as well as safest. 

25. Considering the many opportunities afi'orded for the committal of breaches of trusts, 
the instances are neither frequent or numerous. 

26. I do not think that any difficulty or consequent injury is to be apprehended from 
the adoption of such a plan. 

27. I do not think that the security of settlements would be unduly or at all impaired 
if proper precautions are adopted by notice or otherwise, as is above suggested. 

28. I think it would be quite necessary that there should be such maps. 

29. It would be indispensable to the registry of the title, that the registrar should 
ascertain the accuracy of the description and the identity of the land. 

30. It would be quite necessary to invest the chief registrar with judicial authority for 
all purposes connected with the completion and perfection of registration, and for esta- 
blishing its finahty ; with an appeal to a superior tribunal on all questions, except those 
purely practical. 

31. For the purposes of conferring title the registration should be compulsory. 

32. Kegistration should confer a warranted or parliamentary title. Claimants and the 
nature of their rights would be ascertained by notice, as is now done in the Incumbered 
Estates Court. 

33. The title should be considered as conferred by and originating with the proposed 
certificate. No power of investigating any antecedent title should be reserved, nor no 
right dependent on lapse of time or otherwise be considered necessary. 

34.-36. I can only, in answer to these questions, say that the existing registry of deeds, 
the complete and invaluable Ordnance survey, public valuations, and the machinery of the 
Incumbered Estates Act, each and all, afford machinery and possess advantages which 
may be made available for the introduction of a permanent system to facilitate the sale 
and transfer of land. 

Mr. William Booth, C.B. (Ordnance Office, Dublin). — Received 19th January 1855. 

Mr. W.Booth C.B. ^S -^ have not the advantage of belonging to the legal profession, I shall not answer 

seriatim the various questions submitted by the commissioners, but shall offer such 

observations as occur to me in regard to the object of their inquiries, namely, to consider 
the subject of the Registration of Title, with reference to facilitating the sale and transfer 
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of land, and the advantages or disadvantages of a simple system. My observations, Mr.W.Booth,C,B. 

though applicable, perhaps, to other countries, shall be confined to Ireland, where, for the 

last thuty years, 1 have held in the Ordnance Department a public office, the duties of 
which have continually placed me in immediate relation with those branches of the Irish 
Executive concerned in supporting the civil power in its efforts to maintain the peace of 
the country. 

Committees and commissions, composed of men of capacity and experience of all parties, 
have, over and over again, patiently and ably investigated the causes of the distresses, 
difficulties, and misfortunes peculiar to Ireland, and there has been an almost general 
concurrence of opinion in their numerous reports, as also in the writings of other able men, 
including those in the periodical press of the whole kingdom, that the system of transfer 
of land requires simplification and amendment. The whole subject has, in short, been so 
exhausted in these publications, (the best of which are doubtless well known to the Com- 
missioners,) that it is scarcely possible to suggest an idea upon It which has not been 
clearly expressed before. 

Simple absolute ownership of land Is the condition most favourable to its improvement; 
but, nearly up to the present time, such ownership has been very limited in Ireland. The 
land has been almost wholly held by tenants for life, often liable to the payment of heavy 
annual charges for incumbrances, or by men holding under sucii circumstances of tenure 
as deprived them of that stimulus to the expenditure of labour and capital which accom- 
panies a full ownership of land. The personal interest of the absolute owner Is, that his 
land shall become as valuable in every respect as he can make it ; that of the mere life 
annuitant, or of the man having any other limited interest In it, is merely that his own 
rent shall be as high as can be obtained. Although, in priictice, some men may not act 
in accordance with their personal Interests, yet the experience of all times shows It Is the 
usual governing principle of mankind, and this Is fully exemplified In the generally poor 
condition of real property in Ireland. 

The general absence of that personal interest incident to unfettered ownership led to 
the growth of a state of society in Ireland which has been most deplorable. Millions of 
the public money have been lavishly squandered in the vain endeavour to put down evils 
which would have had no existence under a better state of the laws of property ; dis- 
turbances and insurrections, with all their attendant misfortunes and crimes, have, until 
very recently, for a century past existed in Ireland as a chronic disease — clearly traceable, 
in my opinion, to the anomalous state of ownership and tenure of land Who can look 
back to those times without pain and shame, or without an earnest desire to do all that 
is possible to avert similar afflictions In future ? 

Incumbrances and f'amliy settlements being contingencies that usually accompimy the 
ownership of property, there should, where they apply to land (on the right use of which 
depend both the internal wealth and external security of the country, as well as tlie 
subsistence of the people), always exist some easy and simple means to counteract any 
attendant mischiefs, and to prevent settlements or charges upon land from oppressing it 
with evils of long endurance. For example : leases of large tracts of land, made at rents 
in perpetuity or for long terms, are often most injurious and embarrassing ; because such 
leases may, and often do, prevent beneficial subdivision for buildings or other objects, 
all and every portion of the land being liable to the rent reserved in the original lease. 
One seventh. portion of the surface of Ireland was said to have been held under this 
description of tenure. No prudent man likes to put himself in the situation of being 
liable to pay rent properly payable by other men; or, in order to secure himself from it, 
to be a party to troublesome indemnities and probable legal proceedings. Men should 
not be subject to waste their time and money In such matters, which are so evidently 
obstructive to their private interests, as well as to the public welfare. 

So many difficulties beset the man who has any dealings with land, that some persons 
erroneously believe they were contrived expressly to deter men from becoming the owners 
of real property. There could not have arisen such universal dissatisfaction with the 
existing laws relative to the transfer of land, or such general approbation of that most 
salutary measure, the Act to facilitate the Sale of Incumbered Estates, unless the evils 
of the ordinary system had become almost intolerable. 

The people of Ireland of the inferior classes are very shrewd and intelligent. I have 
often heard men of that class make use of a common saying, " A pennyworth of Imd, 
. — a pound's worth of law." Since the passing of the Incumbered Estates Act another 
expression has become common : " It is the best thing ever done for Ireland." These 
homely phrases convey, I believe, the sentiments of all classes in Ireland, upon the past 
and the present state of things with regard to land, and are echoed in nearly e^'ery 
newspaper in Ireland. 

It would therefore seem highly advisable and necessary that a system, in accordance 
with the wants, feehngs, and habits of business of the present times should be permanently 
established. A good system to facilitate the free transfer of land would be truly con- 
servative in its character. As an Englishman, having always held Conservative opinions, 
and feeling a strong interest for the future welfare of Ireland, I should rejoice at its 
introduction. It would add materially to the wealth of the country, as well as to its 
population ; not that population of dissatisfied paupers which has been the natural produce 

.3 H 
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Mr.W.Booih,C.B. of the past land system, but one of industrious, comfortable, and well-affected men, 

having an interest in cultivating and defending their own soil. 

Free trade is now established in the produce of the land. Facilities for dealings in 
the land itself seem absolutely necessary to encourage the outlay of capital upon it, and thus 
draw out its resources ; so that we may fairly compete with the lands of other countries. 

No man can travel in Ireland without being struck by the general want of proper 
farm buildings, or without observing the too frequent inferior cultivation of good land. 
The miserable dwellings of the cultivators of the soil, the wretched villages, and some- 
times towns also, in situations where better should naturally exist, are painful evidences 
of some withering influences, arising from those difficulties to transfer or acquire any 
permanent ownership in the land, which have long paralyzed industry and improvement. 

I have been nearly fifty years in the public service, and have served in several countries, 
in each of which I have given much attention to matters connected with the tenure and 
transfer of land, but especially in Spain and in Ireland. 

Six years of my earlier life were passed in Spain ; difficulties of a similar character in regard 
to land had long existed there ; and it was the conviction of the most eminent Spanish 
statesmen that these difficulties were the chief cause of the internal decay and misfortunes 
of that country, ultimately plunging it into a violent social revolution. I was led to take 
a particular interest in this subject in Spain, having been intrusted by the great Duke of 
Wellington with some affairs connected with land in that country. 

It was melancholy to observe in Spain the effect of bad laws with respect to the soil, 
in its wretched cultivation, in the miserable dwellings, both of town and country, and 
in a poverty-stricken population. But nowhere in Spain, except perhaps the worst parts 
of Gallicia, did I ever see anything approaching to the miseries I have observed in the 
peasantry of Ireland. It was to the laws affecting land in Spain that I always attributed 
its decline and weakness in modern times; for I am convinced that no country, having a 
fruitful soil and healthy climate, can ever retrograde if its land laws are framed for the 
general good. 

Those who have most deeply considered the whole subject are the most firmly convinced 
that the permanent prosperity of this part of the United Kingdom depends on the adoption 
of some prudent, safe, and simple plan whereby land can be easily transferred from man to 
man on unquestionable title. In common with many others who have so employed their 
thoughts, I believe that a simple registration of titles, under the control of a proper land 
court, would be a great step towards the establishment of a good system. There can be 
no doubt that Ireland, by means of its existing registry of deeds, its complete Ordnance 
survey, and uniform public valuation, and the machinery formed under the Incumbered 
Estates Act, possesses obvious facilities for the introduction of some permanent system to 
facilitate the sale and transfer of land. 

Since the receipt of these questions, I have procured and attentively studied the bill 
introduced into Parliament by Mr. Vincent Scully. He has done more than any other 
man to bring this great subject before Parliament, and the public, in such a form as to 
facilitate (I would hope) practical legislation on it. He deserves the warm thanks of those 
who are earnest in their wishes for the permanent improvement of Ireland ; for a tribunal 
such as he proposes to establish, which should be devoted exclusively to the affairs of land, 
with the object of giving every prudent facility for its transfer, and for effecting moderate 
charges upon it in the way most beneficial to its owner and at the same time- least hurtful 
to the community, would be a most valuable institution in any country. 

A land tribunal possessing permanently the power of the Incumbered Estates Court, 
such powers extending to all land whether incumbered or not, and having the great 
advantage of being separate and distinct from all complications of other courts of equity, 
would gradually set free the springs of industry in Ireland. Dealings and other affairs 
relating to land would then be exclusively attended to in their own proper and separate 
department, unfettered by tedious and expensive forms. 

I feel confident that the esiablishment of such a tribunal would be of vast benefit to the 
country, and would prove most satisfactory to the public, among whom a feeling has been 
a;rowlng and strengthening against the barbarous and expensive manner In which legal 
affairs, particularly as regards the transfer of land, have been managed, but which the 
requirements of the present times and intelligence of the people will not much longer 
endure. All the troubles and disorders of Ireland, which, until within the last four or 
five years, were so embarrassing to the entire kingdom, may I think be directly traced to 
the wretched system of society produced by the difficulties attending the transfer of land. 

My interest in the valuable labours of the pending commission is confined to the strong 
wish I have to see a foundation laid for the permanent improvement of the country, to 
benefit our children ; and that they at least may be spared the pain, which the present and 
former generations have suffered in knowing, that Ireland, from the state of the laws 
affecting real property and the difficulty of transfer, has always been, and still is, notwith- 
standing its many natural advantages, one of the least improved countries in Europe. 

William Booth, C.B. 
Ordnance Office, Dublin, January 10th, 1855. 
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Sir, Ordnance Office, Dublin, March 5, 1855. Mr.W.Booth,C.B. 

In reference to my letter to you of the 18th January last, and the paper of 

observations therein enclosed, I hope I may be permitted to state the following facts for 
the information of the Register of Title Commissioners. 

In the month of June last a small interest in land was put up for sale in one of the 
Master's offices of the Court of Chancery in Ireland. As the land adjoins a farm 
belonging to me, I was reluctantly led to buy it, having very natural objections against 
any dealings for property passing through the Court of Chancery. However it was 
knocked down to me as the highest bidder for 325L 

My attorney is an active man, and considered moderate in his charges. 

With all his activity, it required eight months to obtain the title, which is said to be 
very short and simple. His bill of costs for this service amounted to 55/. 10s. hd., being 
more than 17 per cent, on the purchase money. 

He has furnished me with the papers and parchments relative to the title, which I 
have caused to be accurately weighed. They weigh exactly 22 lbs. 2^ oz. They fill a 
box 1 foot 1 1 inches long, 1 foot 4 inches deep, and 1 foot 4 inches in breadth ; and I 
think there is as much writing in them as would occupy about three months' hard 
reading if any person would attempt such a task. Though I am the purchaser of the 
land, and most interested in those papers, they are as unintelligible to me as if they 
were written in the Chinese language. 

Can such a system of transferring land be continued in a county like this in the prebent 
state of society ? 

I have, &c., 
G. "W. Sanders, Esq. William Booth, C.B. 

Mr. M. LONGFIELD, Q.C. (Incumbered Estates Commissioner, Dublin). Mr. M. Longfield, 

19th January 1855. Q-^- 

I. It seems certain that the transfer of land is impeded, and rendered more expensive 
than it ought to be, by the necessity which now exists for the retrospective investigation 
of the title on each successive transfer. 

3. I think the sale and transfer of land might be much facilitated by a public registry 
of the title to land. '" 

4. The increased facility would be obtained by avoiding the frequent investigation of 
title, and by making the buyer more secure. 

5. I think the diminution of expense would be a saving to the seller chiefly. 

6. I cannot state what is the average proportion. It is subject to great variations, 
according to the magnitude of the estate and the nature of the title. 

7. I think it is 2^'>'acticabl6 to form a registry of title, as distinguished from a registry 
of assurances; but it would be a work of extreme difficulty, owing chiefly to the difficulty of 
getting competent persons to carry the system into execution. 

8. A registry of title might simplify the title to land and the forms of conveyance, by 
makino- the registered owner competent to convey an indefeasible title, like the owner of 
a share in a joint stock company. 

9. I think no title should be put upon the register except the absolute title to a fee or 
to a lease. 

10. I think the present actual state of the title should alone be put on the register. One 
retrospective inquiry only would then suffice as the basis of all future transactions. 

II. I think there would not be any difference, if the purchaser is to be bound by the 
previous history. On the other hand, such history seems useless if it does not bind the 
purchaser. 

12, 13, 14. It seems to be essential to a perfect register of title, that nothing but 
absolute ownerships should appear on it, and that all other interests should be of the nature 
of personal confidences merely. If they are placed upon the registry all the advantages of 
a registry of title are lost, and it becomes an imperfect registry of assurances. 

15, 16. If trusts and limitations are to continue to aflPect the land, and to become part 
of the title, I thinlc the registry of titles would be useless, or at least not worth the danger 
and difficulty attendant upon the introduction of a new system. 

17 to 23. I think any system of distringas, &c. Avould be insufficient as a protection, and 
would lead to litigation and expense. If a special caveat must be put in by each person, 
it will only protect the active, who are pretty safe under any system ; but it would not 
nfford due protection to minors, married women, unborn children entitled in remainder, &c. 
On the other hand, if you permit a general caveat to be entered to protect aU interests 
under a certain instrument, it comes back to a bad system of registry of assurances. The 
custom would soon grow up of making a caveat almost a part of the registration. I think 
a caveat should be permitted only when the caveator has good ground to apprehend a 
breach of trust, and seeks a removal of the trustees. Then, pending an application for the 
removal of the trustees, let a caveat be entered by the authority of a judge, and removed 
when the cause is determined. 

24. I think a protection amply sufficient for all equitable interests in land against improper 
alienations by trustees may be provided, by permitting land to be registered in the names of 
three trustees, with a short note, (the words " no survivorship" would suffice,) to intimate that 
the "jus acorescendi" was not to apply to the case. The effect of this should be, to make 
any alienation by a surviving trustee void, so that when a trustee died no alienation could 

.3 H 2 



414 APPENDIX, PART E. 

Mr, M. Longfield, be made until liis place was filled up, and the property duly registered in the names of the 
Q.C. new trustees. 

25. I think trustees are more sinned against than sinning. There are more instances of 

their being punished for constructive breaches of trust committed through ignorance or 
good nature than of their gaining anything by a fraudulent misapplication of the assets 
committed to their charge. When a fraud is committed it is generally by a sole or sur- 
viving trustee, who yields to the temptation of raising money for his wants or speculations 
at a low rate of interest, without expense or delay, or exposure of his affairs, by selling out 
some of the trust funds, which he, perhaps, intends to replace when his affairs are more 
settled. The intended restitution is, perhaps, made, and the fraudulent trustee escapes 
detection, and the beneficiary loses nothing. Sometimes, however, the trustee runs away, 
or becomes insolvent, and the beneficiary loses all. I do not think any such breaches of 
trust would be likely to occur in the case of land. The low rate of interest obtained by 
an investment in the fvuids lends to a great pressure on the trustee to consent to some 
application of the trust funds, in which the immediate interest of the tenant for life is con- 
sulted at the risk of the persons entitled after his decease. I conceive that such a 
misapplication in the case of land would never take place. All parties would at once see 
the glaring impropriety and injustice of the transaction. On the other hand, when I see 
the preliminaries necessary to the sale of land as compared with the sale of stock, the 
expense, the delay, the publicity, the certainty of immediate detection, the probability of a 
suspicion anticipating the transaction and defeating it, all conspire to make the case of a 
sale by fraudulent trustees so improbable that it may be safely lefc out of our consideration 
altogether. 

26 and 27. My opinion on these questions is stated in my answers to questions 24 and 25. 

28. I do not think that a public map would be necessary, either for insuring accuracy 
or for the security of purchasers. It might be useful, but as coupled with a parliamentary 
title it would not be free from danger. 

29. No. The purchaser must see to the identity of the land. The registrar must take 
care that the vendor does not convey any property of which he was not the registered owner. 

30. I think the registrar should have judicial authority to permit or to refuse, or to 
annul or to amend the registration of title, and to enter and to remove caveats against 
alienation, and to remove and appoint trustees. 

• .31. I would make it voluntary in the first instance, except in the case of sales under 
the authority of a court of equity, in which case the registration might be compulsory. 
At some future period it might be practicable to make it compulsory in all cases. If the 
registration were to be now made compulsory it would be impossible to procure a suflScient 
and competent staff of officers to carry the law into effect. 

31 and 32. If the registration is not to warrant the antecedent title, it might, perhaps, 
be of some use to posterity but of no use to the present generation. The great difficulty 
and danger is the ascertainment of the rights at the outset. I think the danger of fraudu- 
lent alienations by trustees registered as owners is very light indeed ; but I see very great 
danger that titles may be wrongly placed upon the registry in the first instance. To 
prevent this the abstract of titles should be duly verified and carefully investigated, notices 
served on all parties connected with the estate, and published in the newspapers, and 
full opportunity given to all parties to make objections if they can. This will be a matter 
of expense and delay, and will require skill and diligence on the part of the registrar, or 
rather registrars, for one registrar, with assistant clerks, would be altogether unequal 
to the task. I consider this the chief difficulty in the proposed system, and no trifling 
source of danger. The questions are chiefly directed to the mischiefs and frauds that 
may arise after a title is placed upon the registry I think such frauds may be reduced to 
a trifling amount by due diligence. But the difficulty will be incomparably greater of 
preventing the fraud of placing a wrong title on the register. 

34. I think Ireland does possess considerable advantages for the introduction of a 
permanent system for the sale and transfer of land, by reason of its existing registry of 
deeds, its excellent Survey anrl public valuation, the fact that eveiy townland has a 
recognized public name by which it is universally known, and by the operations of the 
Incumbered Estates Act, a conveyance from which operates as a registration of title. 

35. I think a plan of land debentures might be readily framed, by which the owners 
of land would be able to borrow money readily at low interest, on securities approved of 
by the Court, and the owners of money would be enabled to lend it with safety. These 
debentures might be transferred either by simple delivery, or by entry in a book like 
stock, according to the conditions specified in them, and the greatest facilities should be 
given for the recovery of the sums due upon them. They should be real estate when in 
the possession of a person having an estate of inheritance in the land charged therewith, 
but they should not merge in the estate by operation of law. I give this example to 
explain its working: A.B. buys an estate for 20,000/. in the Incumbered Estates Court. 
Instead of taking an absolute conveyance, he takes it subject to 10,000/. charged by 
debentures, and at the same time receives debentures to that amount in such sums as he 
may think convenient. He may thus obtain money to pay for the estate, or he may 
keep the debentures himself, in which case he would have an unincumbered estate, which 
would descend unincumbered to his heir. If he wants money at any time, he can obtain 
it in a few days by a sale of some debentures, as readily as by a sale of railway shares, 
and without any exposure of his aff\irs. Again, in marriage settlements, &c. all the 
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• 
charges for younger children, Stc. would be eifected by a transfer of debentures to trustees, Mr. M. Longfield, 
and thus the title to the estate would be kept short and clear. Every one who has expe- Q-C> 

rience in Irish titles knows how much the expense of the abstract and the labour of 

investigation are caused by the devolution of incumbrances. For one deed relating to the 
estate there are generally two relating to the incumbrances, and all these appear on the 
registry. 

Another operation of the debenture system would be this : CD. has a small sum, say 
2()0Z., to lend. He goes to a broker, and purchases a debenture to the amount, which is 
equivalent to a first mortgage, in which the title and value have been carefully and 
impartially investigated. What a contrast to this is presented by the manner in which 
small loans are conducted, — in which the borrower is ruined by the enormous price he 
has to pay for the loan, (in costs, douceurs, SiC.,) and the lender, by the insufficiency of 
his security or the difficulty of realizing it. I may add, that a system of land debentures 
is more called for in Ireland than in England, as, in consequence of the registry acts, the 
deposit of title deeds is of little value, and money cannot be safely lent without an inves- 
tigation of title, and searches, and a mortgage, duly registered, remaining as a permanent 
public record of the transaction. 

M. Longfield. 

6, Eitzwilliam Square, West, 
Dublin, Ireland. 

Mr. Egbert Wm. White (Land Surveyor, Spring Mount, Cashel).— 19</i. January 1855. Mr, It- W. White. 

Not being a lawyer, I shall not attempt to give any answer in regard to mere legal 
matters, but shall confine myself to those questions which involve only a practical know- 
ledge of dealings with land in Ireland. During all my life I have been connected with 
land, and for many years past • have had a very extended intercourse with owners and 
occupiers in many districts. 

No person not a lawyer can, I conceive, entertain any reasonable doubt that the sale 
of land is very greatly impeded, and rendered much more expensive than it ought to be, 
by the necessity for a remote investigation of complicated title on each successive 
transfer. Increased facilities of transfer, and greater security of title, would be advan- 
tageous to both buyer and seller, but especially to the latter, by a saving of expense and 
an increased price. 

That Ireland now possesses many and great advantages for the introduction of some 
permanent system to facilitate the free transfer of its land will not be denied by any 
man practically acquainted with the country. 

The Otfice for the General Registry of Deeds contains much accurate information in 
regard to every property in the kingdom, and might be rendered available for a more 
simple system. 

The operations of the Incumbered Estates Act have, within the last five years, trans- 
ferred speedily and securely large quantities of Irish land, and thereby familiarized the 
minds of sellers and purchasers with some of the many benefits that accompany quick 
sales and safe titles. 

The trigonometrical survey of Ireland, completed by engineer officers of the Ordnance 
department under the superintendence of Colonel Larcom (now the under-secretary), 
stands, I believe, unrivalled for accuracy of detail and perfection of finish. 

And the uniform public valuation in the course of being made by Mr. Griffith, subject 
to periodical revision according to a fixed standard of prices, will, when completed, 
supply a detailed statement of the value, both positive and relative, of every townland, 
tenement, and building in the whole country. 

The machinery of the Poor Law system, now in active operation throughout Ireland, 
has also aided in defining the boundaries and testing the value of holdings. 

These various advantages over other countries give to Ireland peculiar facilities for 
introducing some simple system of land transfer, based on a Parliamentary title and upon 
a Government survey and valuation, which combine, or are capable of combining, perfect 
accuracy of boundary with approximate value. 

The Ordnance Survey of Ireland, though not conclusive as to boundaries in law nor 
invariably accurate in fact, could, I feel certain, easily be made both the one and the 
other. I have repeatedly had occasion to test pracbically its correctness and utility in 
the various avocations upon which I have been occupied during the last twelve years, 
extending over thirteen counties of Ireland : first, under the Poor Law Board ; next, 
under the Commissioner of General Valuation, in checking and correcting values of 
lands ; and thirdly, under the Great Southern and Western and eight other railway 
CO mpanies, on the valuation and purchase of various interests in the numerous lots of 
ground required for upwards of 230 miles of railway. On all three classes of engage- 
ments my calculations and arrangements were based on the Ordnance maps. Under the 
Poor Law Board each townland and tenement required to be accurately and clearly 
defined for the special purposes of local taxation. In the general valuation the identity 
and acreable contents of the different holdings were all checked and controlled. For 
railway jourposes, where the greatest minuteness is required, our maps, identifications., 
and estimates, based on the Ordnance Survey, were, with ordinary care, made almost 
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Mr. R. W. White, indisputably correct. From all this experience I consider that, with the agency of the 
Ordnance Survey, the identity of property can be clearly ascertained and defined. 

On the Public Valuation of Ireland I have been engaged, under Mr. Griffith, in checking 
and correcting it in its progress to completion ; and latterly have had very extended 
opportunities of testing its correctness as a standard of the annual letting value of Irish 
land. It is fair and uniform; and any charge on property to the extent of ten times that 
valuation would, in my judgment, be as eligible an investment as could be desired. 

During my long and intimate intercourse with many Irish landowners and incum- 
brancers, their feelings and interests have been continually before my mind ; and I am 
strongly of opinion that those classes particularly, and the whole country generally, suffer 
severely through the present complicated and inconvenient modes of incumbering land. 

The delays and difficulties of realizing money secured upon land deter prudent capi- 
talists, especially those of the commercial classes, from investing their funds upon landed 
securities ; and the impossibility of discharging a largo debt, in one lump sum, except 
through ruinous proceedings for a sale of the property, prevents prudent landowners from 
raising money by incumbering their estates where loans would be a positive advantage. 
\isir- A well-regulated system of land debentures, such as was proposed in this country and 
anxiously sought for by its landowners some years ago, would effectually obviate both 
these objections. 

Such debentures should, however, bear the impress of a fair marketable value ; which, 
by limiting them to ten times the annual value of the property they represent, would 
leave no doubt on the matter. They should be easy of transfer as well as of recovery, 
and payable with principal and interest to the holder through some public department. 
These conditions being fulfilled, credit would be placed on the best and surest foundation 
within due limits. Such securities would afibrd to the monied man a safe and convertible 
investment for his savings, to the landowner a bank of deposit on which he could 
conveniently draw at pleasure, and would tend to establish a substantial proprietary. 



19th January 1865. 



KoBT. Wm. White, 

Spring Mouut, Cashel. 



Mr. J. B. Murphy. 



Me. John B. Murphy (Barrister, Dublin). — 20th January 1855. 

1. I CERTAINLY think the necessity that exists for the retrospective investigation of 
title on the occasion of each successive sale of land, does impede the transfer, and renders 
it more expensive than it ought to be. 

2. Replying from my experience as a conveyancing barrister during fourteen years, I 
am of opinion that, notwithstanding the existence in Ireland, for nearly a century 
and a half, of a registry of assurances, the disposition of land in this country, is in most 
cases seriously impeded, and in numerous instances rendered insecure, by reason of the 
want of a registry of title. The expenses and delays incident to a complete registry 
search, and to the inquiries and investigations which may become necessary or advisable 
in consequence of the person making the search being thereby affected with notice of 
assurances appearing thereon, frequently oblige parties in Ireland to dispense with the 
security of a complete registry search. These considerations have often rendered it prac- 
tically impossible to make out a clearly good title to properties of small value. 

3. I am confident that the sale and transfer of land would be facilitated by establish- 
ing (under proper regulation and control) a public register or record of the title to land. 

4. Such increased facility of sale and transfer would, in my opinion, be obtained by 
avoiding the investigation of the past title, by diminishing the expense and delay of 
transfer, and by making the buyer more safe and secure. 

5. I can scarcely suppose a case in which the diminution of the expense would not be 
a saving to the seller ; and I think that, inmost cases, it would be a saving to both 
buyer and seller. The diminution of expense and increased facility of transfer would 
greatly enhance the selling value. 

6. It does not appear to me that there exist available data for calculating with accuracj^, 
what proportion of the expense of a purchase of land may, upon an average, be taken to arise 
from the investigation of, and inquiries into the title and matters connected therewith, as 
the proportion in each case must vary according to the nature and history of the title, 
and other circumstances ; but my feeling is, that (exclusive of the stamp duties on con- 
veyances) the average proportion exceeds, in Ireland, ninety per cent, on the entire 
expense of the transfer. 

7. The subject matter of this question has for several years been much considered by 
me, and I am quite satisfied it is perfectly practicable to form a register of title to land, 
as distinguished from a register of the assurances under which the title has been derived, 
and as distinguished from a register of incumbrances affecting the land. 

8. Were the register made conclusive proof of title, the transfer of the registered 
title might be efiected by a simple entry on the register, and a conveyance would be 
unnecessary. 

9. If a register of title were established, I think that, upon the first entry of land in 
such register, a statement of the several estates and interests then affecting the laud 
should be set forth on the register, but that subsequently no form of ownership or 
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property, beside the fee simple, should be put upon the register, except tenants leases, and Mr. J. B. Murphy. 
debentures of the kind mentioned in my reply to the 35th question. — • 

10. I think it essential to the purposes in view to adopt the principle of exhibiting 
only the present actual and existing title, without the history or past deduction of it, 
and to make the register conclusive evidence of the title appearing thereon. In this 
way, and no other, a retrospective inquiry into the former dealings and transactions may, 
I conceive, be avoided. 

11. If the register (without being made conclusive evidence of title) should disclose the 
deduction and history of the title, it would not, I think, substantially differ from a 
register of assurances, except by setting forth some additional facts, not the subject 
matters of assurances, such as marriages, births, deaths, descents, and like matt3rs of 
pedigree, &c. 

12 and 13. I think it essential to a practicable system of registration of title, that all 
forms of ownership (except those admissible on the register of title, as specified in my 
reply to the 9th question) should be of the nature of personal trusts only, and should 
not in any way bind or affect the title of the registered owner. 

14. My opinion is, that it is not necessary or desirable, that equities or trusts (except 
such existing interests as are comprised in my answer to the 9th question) should, \iY 
way of personal confidence, or otherwise, be permitted to aflFect the free transfer of land. 
The. objects of equitable estates and interests in connexion with land, may (for all useful 
purposes) be, I think, effectually attained by a proper system of transferable debentures 
of the kind referred to in my answer to the 35th question. Settlements of land might 
nevertheless be also effectuated through personal confidences, like settlements of stock or 
railway shares. 

15. I have given the subject matter of this question much consideration during past 
years, and have never been able to arrive at any other conclusion respecting it than the 
following ; namely, that, consistently with an useful system of registry for the purpose 
of the free, economical, and ready transfer of land, trusts and equities intended to affect 
the registered owner, cannot be protected on the registry itself so as to prevent the regis- 
tered owner from transferring the land whUe such protection should exist, or fi-om 
transferring it otherwise than subject to the protected interests. 

1 6. I think that, consistently with the principle of a simple register of title, the exist- 
ing system of settlements by which the limitations and trusts of the settlement modify 
and become part of the title might be continued, provided that those limitations and 
trusts shall be enforceable only as confidences against the registered owner personally, 
and shall not be allowed to confer any right against the land itself But I think also 
that the recognition of such limitations and trusts, even in the shape of mere personal 
confidences, is calculated to interfere with the principle of the free transfer of land. 

17 and 18. I am decidedly of opinion, that settlements, trusts, and equities would not be 
adequately protected by allowing the parties interested under them, or others, to put a 
distringas, caveat, stop or upon the register, or to take some other proceeding in the 
registry office of a simUar nature, imless such an effect be given to the distringas, caveat, 
or stop, as would in most cases increase the existing impediments tb the free transfer 
of land. 

A system of distringas, caveat, or stop must, I conceive, be carried out in either of two 
modes, — viz., either by prohibiting the transfer of land so long as the distringas, caveat, 
or stop affecting it, shall appear on the register, or by permitting the transfer subject 
to such distringas, caveat, or stop. 

The removal or cancellation of the distringas, caveat, or stop, for the purpose of the 
first-mentioned plan, can only be effected either, firstly, by requiring the institution of 
a suit at law or in chancery, or some similar proceeding on the part of the registered 
owner, against the person or persons interested in the estate or interest intended to be 
protected by the distringas, caveat, or stop, in which case each transfer of land thus 
clogged, will involve a preliminary litigation ; or, secondly, by requiring the service or 
publication in some manner or other, of a notice to the effect, that if cause be not shown 
to the contrary within some limited time, the land will be transferred discharged from, 
the distringas, caveat, or stop ; in which event it will probably often happen, that during 
the minority of the parties interested in the estate or interest intended to be protected 
by the distringas, caveat, or stop, or by reason of their absence, or of the negligence 
of trustees, or by mere accident, or by some one or more of these, or other causes, 
which may be readily suggested, the notice may not reach the proper parties, or may 
not be attended to in due time, and the protection of the distringas, caveat, or stop be 
thus lost. 

If, on the other hand, a transfer of land shall be permitted, subject to any distringas, 
caveat, or stop which may appear on the register, I conceive thai few (if any) persons 
will become purchasers for valuable consideration of the land, unless the estate or 
interest intended to be protected by such distringas, caveat, or stop, shall be fully dis- 
closed on the register, and if this be done, the register of title wiU in the course of time 
become substantially complicated into a register of assurances. The system of distringas, 
caveat, or stop, will, moreover, in any of the foregoing views, afford opportunities to 
persons unfairly disposed, to obstruct the transfer of land, by entering, without duf» 
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Mr. J. B. Murphy, grounds, a distringas, et cetera, on tlie register. And though the improper entry without 

due or reasonable grounds of a distringas, caveat, or stop, might be made an indictable 

offence or be otherwise punishable, these penalties would fail in many instances to be 
applicable. In numerous cases of this kind, the real owner of the land would, I think, 
find it more advisable to buy off the person claiming under the distringas, et cetera, rather 
than engage in litigation with him : and in the case of settlements and wills, containing 
limitations to numerous parties, any one of whom (no matter how remote or trivial his 
interest) might enter a distringas, caveat, or stop, the owner of the land could thus 
(particularly when dealing with paupers) be well mulcted. 

19 to 23. Opposed as I am to the system of distringas, caveat, or stop, I cannot suggest 
any useful answers to any of these questions. 

24. I am unable to suggest any mode for the effectual protection of equitable interests 
and trusts against the improper alienation of the registered owner, unless by way 
of distringas, et cetera, which (as stated in my reply to the I7th and IStli questions 
would, in order to be effective as a protection to such interests and trusts, increase, rather 
than diminish the existing impediments to the free transfer of land. But I think that, 
were the register of title placed (as I am of opinion it should be) under the immediate 
and direct control and management of a tribunal possessing judicial powers, very con- 
siderable protection to equitable estates and trusts might be afforded, by permitting the 
tribunal (in its equitable discretion, and having regard to the primary objects of a register of 
title,) to take cognizance of them as mere personal confidences in no way conferring any 
right as against the land itself 

2-5. So far as I can judge from personal or professional experience, I do not con.sider 
the instances of misappropriation or misdealing by trustees of stock or money, involving 
loss to theu" beneficiaries, frequent or numerous, as compared with the instances to 
the contrary. 

26. But notwithstanding the impression expressed in the last answer, I think that for 
the reasons assigned in my reply to the l7th and 18th questions, the plan suggested in 
this 26th question is objectionable. I think, at the same time, that, without interfering 
with the principle of a simple register of title, settlements and trusts might, in most cases 
be adequately protected, as inere personal confidences, by (for instance) registering the 
ownership of the fee in the names of three or more trustees, and by a legislative enact- 
ment depriving (in such cases) the survivors or survivor of the trustees, of the power of 
transfer of the land, without the concurrence, either of the representatives or representa- 
tive of the deceased trustees or trustee, or of the parties beneficially interested, or bj- 
enabling the registrar, in such cases, to insist on the lodgment in Bank of the purchase 
money, and by vesting in him due powers for its investment, and application for the 
benefit of the parties beneficially entitled. 

27. I beg to refer to my replies to the 16th, I7th, and 18th questions. 

28. I am of opinion that for the purposes mentioned in this question it would be neces- 
sary to couple the registry of title with a public map. 

29. If the title to be given be (as I think it should be) a parliamentary or warranted 
title, it would be indispensable to the due registry of the title that the registrar should 
ascertain the description and the identity of the land ; but this I think would be a matter 
of ready accomplishment under a proper system, and with the aid of proper public maps. 

30. In my opinion one or more of the principal functionaries of the registry office, should 
have jiidicial powers similar to those possessed by the Incumbered Estates Court in Ireland. 
It appears to me that such powers are essential for the purpose of a proper registry of 
title ; but there ought, I conceive, to be an appellate jurisdiction vested, under proper 
restrictions, in some superior tribunal. 

31. My impression is, that the system of registration of title should not be compulsory 
in the first instance ; but that as to land once voluntarily put on the register, the subsequent 
registration of title should be compulsory. By not making the original registration of 
title compulsory, the gradual adoption (if it shall take place) of the system will be, so far, 
a test of its usefulness and suitableness to the condition and wishes of the country, whilst 
its non-adoption would render it innocuous. I am aware that objections have been sug- 
gested as to possible inconvenience from the co-existence of the present land system and 
the new system, but it does not occur to me that any substantial difficulties would 
result. 

32 and 33. I think that the registration should at the outset, confer a warranted or 
parliamentary title, and that this might be effected by vesting in one or more of the chief 
functionaries of the registry office powers for the ascertainment of title, kc, similar to 
those now exercised by tlie Incumbered Estates Court in Ireland. 

To limit the registry to the title subsequent to its commencement, and leave the 
antecedent title (as now) a subject of investigation, would in a great measure deprive 
the present generation of the benefit of the improved system. 

34. The existing and long established registry of deeds in Ireland, appears to me to 
afford peculiar facilities, for ascertaining satisfactorily the existing titles to, and 
interests in land in this country, which facilities might, of course, be increased b)' the 
application for that purpose of the machinery of the Incumbered Estates Act ; whilst the 
complete Ordnance survey and uniform public valuation would, I think, be found to 
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supply nearly all the remaining requisites for the establishment of a permanent system Mr. J. B. Murphy. 
to facilitate the transfer of land in Ireland. 

35. I have given the subject of land debentures much consideration since the time 
(some years ago) when Mr. Vincent Scully first published his views respecting them. 

It appears to me that a system of land debentures of the kind proposed by him, and 
limited in amount, as he suggests, will be found to be an essential part of any practicable 
system for the registration of title. Th&oe debentures may, without embarrassing the 
registry of title, be made the subjects of settlement, and will supply all the useful pur- 
poses of settlements, mortgages, &;c., of land. In the absence of a debenture system 
in connexion with a registry of title, the necessity which will exist for settling lands, 
and creating trust estates in them, will, I think, in consequence of the incidental 
complication of the title, present an insuperable impediment to the establishment of a 
simple or practicable registry of title. There are other obvious advantages to be anti- 
cipated from the issue of land debentures. Land rspresented by them will virtually 
acquire the negotiability of money, and may be considered as converted into cash 
equivalent to their amount, not only for the benefit of the landowners, but of the 
community at large, whose circulating capital will be proportionably increased. 

January 1855. John B. Murphy, 

5, Lower Gardiner Street, Dublin. 



Mr. Jonathan Pim (William Street, Dublin). — 2Qth January 1855. 

1. I THINK there can be no doubt that the sale and transfer of land is impeded and 
rendered more expensive than it ought to be, by the necessity which now exists for the 
retrospective investigation of the title on the occasion of each successive transfer. 

2. No answer. 

3. It appears to me that the sale and transfer of land would be facilitated by esta- 
blishing a public register or record of the title to the land. 

4. This increased facility of sale and transfer would, I think, be obtained by avoiding 
the investigation of the past title, by diminishing the expenses of transfer, and by making 
the buyer more safe and secure. 

5. It seems to me that the principal advantage in the saving of expense would accrue 
to the seller, who would be enabled by the increased facility of sale and transfer to 
obtain a higher price for the land sold. 

6. No answer. 

7. It appears to me practicable to form a register of title as distinguished from a 
register of the various deeds and assurances under which the title has been derived. 

8. I think a register of title might be made instrumental in simplifying generally the 
title to land and the forms of conveyance. 

9 to 24<. These questions are generally technical. I do not possess the legal informa- 
tion which would enable me to answer them. 

25. The instances of misappropriation or misdealing by trustees of stock or money, 
involving loss to their beneficiaries, are I believe by no means frequent or numerous. I 
have known very few cases of this description. 

26. I think it would be desirable, with reference to the general interests of the com- 
munity, that the registered owners should always possess full powers of sale and of 
leasing ; and I have no doubt that, in the case of settled land, arrangements could be 
made for the efficient protection of the interests of all concerned in the trust. 

27. It appears to me that the security of settlements and trusts would not be unduly 
mpaired by their ceasing to bind the title and follow the land. 

28. It would be very desirable, for the purpose of ensuring accuracy in the registered 
title, and for the security of purchasers, to couple the registry with a public map. 

29 to 33. No answer. 

34. It appears to me that the complete Ordnance Survey and the miiform Public 
Valuation of Ireland offer considerable advantages for the introduction of a permanent 
system to facilitate the sale and transfer of land ; and I think the principle acted on in 
the Incumbered Estates Court, giving to the buyer an indefeasible title and transferring 
all the liabilities of the land to the fund arising from the sale, is peculiarly important ana 
valuable. 

35, 36. No answer. 

Jonathan Pim, 
20th of 1st month 1855. 22, William Street, Dublin. 



Mr. J. Pim. 



Mr. Charles James Hargreave, Q.C., (Incumbered Estates Commissioner, Dublin.) — 

20th January 1855. 

1. It cannot be doubted that the retrospective investigation of a vendor's title upon 
each successive transfer or other dealing with land occasions delay and expense ; and 
I consider that the delay and expense thus occasioned operate as artificial impediments 
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Mr. to the free transfer of land. To that extent they operate in a manner inconsistent with 

C. J. Hargreave, those principles of social economy, which require that every kind of property should be 

(i.C, allowed to distribute itself among the members of the community, according to its 

natural tendency, under the free operation of the social causes which are for the time 

being in existence. It appears to me that all artificial or legal restraints of this nature 
are necessarily injurious. An extreme instance of the injury, which may be thus 
occasioned, has recently exhibited itself in the state of landed property in Ireland and 
the general condition of the country arising therefrom ; as they existed prior to the 
changes which have resulted from the operations of the Incumbered Estates Court. The 
practical impediments in the way of the transfer of land had become, in the course of 
time, so great and so powerful in their effect, that although there existed an abundance 
of capital which was naturally seeking for investment in land, and although the land 
itself was so incumbered that in the natural course of affairs it would require to be sold — 
yet these natural tendencies were almost totally counteracted and prevented from pro- 
ducing the changes to which they properly tended by the magnitude of the impediments 
to which I have referred. The corresponding impediments now existing in England do 
not appear to me to be at present of such a magnitude as to produce any marked social 
evils, though in individual cases they cause loss and inconvenience ; but I think it 
probable that their operation would be severely felt in times of great depression and 
adversity. They operate in such a manner as to indispose incumbered proprietors from 
selling off a sufficient portion of their land to pay off the charges, at a time when, from 
the general prosperity of the country, such sales could be effected at a pecuniary 
advantage ; and the necessary consequence is, that these proprietors are subjected in times 
of depression to the loss occasioned by disadvantageous sales resulting from the pressure 
of creditors, who always require their money for reinvestment at periods of low prices. 
We are very much in the habit of thinking that proprietors so circumstanced have only 
themselves to blame for not having realized when the circumstances were favourable ; 
my experience in Ireland has rather tended to impress me with the idea, that some 
portion of this blame rests upon the state of the law of real property which renders the 
sale of land a work of time and cost. 

I may add that these impediments are naturally cumulative in their operation. From 
the want of a ready power of sale, fresh charges are created ; and the charges existing 
become themselves (at great disadvantage) the subject of sub-charges and of transfer ; 
and thus the difficulties of title are increased from year to year. Facilities for sale and 
transfer would tend more than any other changes in the law to the simplifi.cation of 
titles. 

Again, the existence of technical defects in titles substantially good, places an undue 
amount of power in the hands of an unscrupulous purchaser. The proceedings towards, 
the completion of a sale, after the contract is made, necessarily occupy a considerable 
time ; during which the purchaser has an opportunity of ascertaining, from the state and 
changes of the markets, whether his purchase is likely to prove a good speculation or the 
reverse ; and his acceptance or refusal of the title is often unduly influenced by consider- 
ations arising from these circumstances. 

The necessity for investigating the past title and procuring the means of proving it 
and substantiating it for the future, places great obstacles in the way of selling a con- 
siderable estate in numerous lots ; as it is generally difficult and always expensive to 
furnish each purchaser with the necessary evidence. One of the important advantages 
of a new and parliamentary title is found in the great facility it confers for the sub- 
division of estates upon a sale. 

The remarks which I have felt myself at liberty to make, though possibly somewhat 
wide from the immediate question in hand, embody my principal reasons for thinking 
that the necessity (as it now exists) for the retrospective investigation of title does 
impede the transfer of land, and renders it more expensive and tedious than it ought 
to be. 

2. and 3. I do not think that the disposition of land in England is rendered practically 
or materially insecure from the want of a registry of the assurances deducing the title. 
Most of the dealings with land are effected through the agency of professional advisers, who 
thus ordinarily become cognizant of all the dealings likely to affect the present title ; and 
it is generally found in practice, that a purchaser places a well founded confidence in the 
probity of the professional persons employed, and has little reason to suspect the suppres- 
sion of genuine instruments or the production of fabricated ones. A purchaser's title is 
occasionally defeated or rendered insecure by the discovery or production of a previously 
unknown will ; but the suppression of a known will is seldom practicable. 

The main elements of insecurity of title in the hands of a purchaser, and, consequently, 
of difficulty in effecting a transfer, appear to me to be of another character. I would 
particularly specify the following : — 

1st. The application, against purchasers, of that doctrine of courts of equity which 
goes under the name of "implied notice," or "constructive notice;" especially that 
portion of the doctrine which appears to contravene the policy of the statutes made for 
the protection of purchasers. 

2dly. The want of an efficient and uniformly-acting statute of limitation. 
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Sdly. The perpetual existence of certain classes of rights which have never, or not for Mr. 
man}'' years, made themselves known by active exercise ; such as a right to mines C. J. Hargreave, 
reserved in some old patent or deed, or a right to levy rentcharges and annuities out of QC. 
the purchaser's land, which- have been usually paid out of other lands liable thereto. 

4th!y. The existence of different tenures of land (freehold, copyhold, customary, ancient 
demesne, &c.) 

5thly. The creation (by law or constructive equity) of interests in land and charges 
upon land, independently of the contract of the parties. It is obvious that many of these 
difficulties are remediable without iujustice, and without involving important new legal 
principles ; and if the law could be simplified on the last head, titles would depend more 
than they do at present on documentary evidence, and would thus become more fit subjects 
for registration. 

A registry of the title to the land would of course remove all legal impediments to 
transfer, and wwuld afford a purchaser the means of obtaining always a secure title ; and 
I understand that it is the object of these questions to elicit opinions as to the feasibility 
of a scheme for such registration of title. 

4. A registration of title would increase the facility of sale and transfer ia both the 
ways mentioned. A registration of assurances would make the buyer more secure ; but 
wonld not, I think, diminish the expense of transfer. I incline to think that a registra- 
tion of deeds by memorial impedes the transfer of land. It is unnecessary, however, to 
go into this point, as I presume no one would seriously propose for England a registration 
of assurances otherwise than by a deposit of the assurances themselves or copies. 

5. I think the principal effect would be to increase the saleable value of the land hj 
removing difficulties, and thus increasing the desire to invest in land. It would also enable 
the buyer to ascertain his expenses accurately. At present the expense depends partly 
upon matters which come to his knowledge only after he has entered into the contract. 

6. I do not consider that any principle of arithmetical average can be applied to such 
a subject. 

7. to 1 6. and 30. to 33. I think that is practicable to form a registry of title without 
materially affecting the extensive power of dominion and disposition which the owner of 
land does and ought to possess ; but I think that the constitution of such a registry of 
title, so as to be really useful and to work with facility, would involve several changes, 
(perhaps in themselves beneficial), ia the law of real property. 

In the first place, it would be desirable to reduce to the utmost simplicity aU the forms 
of absolute ownership over land. With that view I should propose to abolish, by proper 
means, aU such incorporeal hereditaments as seignories, manors, royalties, manorial rights 
and commons, and all incidents and consequences of tenure ; and not to admit of any 
easements except such as are naturally incident to the physical position and condition of 
the land and of the land surrounding it, or such as have been created by contract, and 
are still required for the use and convenience of adjoining land. The existence of rights 
of this sort I should consider as incident to the property in a physical rather than a legal 
sense ; and a purchaser should make it his business to ascertain them by inspection and 
inquiry, rather than as matter of title to be learnt from documentary evidence. 

With regard to rents (not being rents payable by tenants or lessees), I should consider 
it important that they should always be redeemable by the proprietor of the land in the 
same way that quitrent is redeemable ; and with regard to old reservations of mines 
and quarries, I should not consider it expedient to admit land upon the register until 
all claims of this nature had been judicially disallowed or else strictl_y defined, so as to 
admit of being always continued upon the register as a patent disability affecting the 
land. 

If the points above alluded to were disposed of, I am not aware that there would be in 
our law any systems of absolute ownership except fee simple and leasehold. The thing, 
the title to which is to be the subject of registration, would be either land (subject or not 
subject to leases as the case may be), or a lease (subject or not subject to underleasesas 
the case may be). 

The topic under discussion, then, consists of two branches. It is necessary to consider the 
system of the registration of title as it will be when the system is permanently in operation 
upon particular land or a particular lease, assuming the transition from the present to the 
proposed system as completely effected in relation to such land or lease ; and it is necessary 
to consider in what manner any particular land or lease is to be brought under the opera- 
tion of this system of registration of title. 

As to the permanent system, I think it might be based in the main upon some such 
principles as those which have been propounded for Ireland by one of the learned mem- 
bers of your Commission, Mr. Vincent Scully, and that its operation should be directed 
by and under the control of a tribunal specially dedicated to the office. During the 
change from the old to the new system, such a tribunal would be required to perform 
judicial functions of a high and important character, which would, however, under the 
influence of the system when in progress, tend gradually to become more ministerial ; 
but they would never assume permanently a merely ministerial character. 

The method of charging land with gross sums of money, and effectiug its discharge by 
sale or payment, has been fully considered in the scheme to which I have referred ; and, 
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Mr. on this point, I think that the adoption of that, or some similar scheme, would be ot 

C. J. Hargreave, public advantage. 

The sale of land would take place under the immediate control of the tribunal ; a new 
Parliamentary title being conferred upon each occasion. On such a transfer the tribunal 
should be enabled to exercise powers similar to those conferred upon the Incumbered 
Estates Commissioners in Ireland, by the 23d section of the Incumbered Estates Act ; a 
power which has been of great service and important public benefit in the sales which 
have taken place in Ireland. This power, whilst it protects the rights of all tenants and 
lessees, enables a purchaser to know conclusively what interests exists against him. 

The settlement of land would readily adapt itself to the new system. Probably the ordi- 
nary method in practice would be to vest the whole estate on the register in trustees, whose 
duties would be defined by a private settlement. This, however, would not be essential ; 
for that portion of the settlement which consists in the creation of charges might be 
eff"ected by the issue of certificates of charge to trustees, who would deal with them in 
conformity with their trusts, the charges being in effect attendant upon the estate until 
under the trusts they should become raisable. 

If it should be thought essential, the scheme would probably admit of the placing of 
life estates and immediate remainders upon the register, though the expediency of this 
course may be doubted. 

As to the second topic, the first and best method of bringing estates upon the register 
would be upon the occasion of the sale of any land or lease, in which case a Parliamentary 
title might be conferred by the tribunal after a course of proceeding similar to that which 
is now in operation in Ireland. It would probably be found that this method is practi- 
cally safe ; and that upon any actual hona fide sale with due publicity, all latent claims 
will be brought to light, so as to be judicially disposed of The only other method which 
occurs to me is to enable the tribunal to confer an indefeasible title without sale, wherever 
a perfect prima facie documentary title to the absolute interest in any land or lease is 
shown, after due publicity and the lapse of a reasonable time. 

I doubt whether it would be expedient to get the full title upon the register by degrees, 
or to admit of the registration (with an indefeasible title,) of partial interests, prior to the 
absolute interest being brought upon the register. 

17. to 24. All rights with which a sale by the registered owner would interfere should 
admit of protection by distringas, pending the necessary proceedings to establish or over- 
rule the alleged right ; all such proceedings, including the distringas, to take place before 
the tribunal itself or under its immediate control ; but no person should be entitled to place 
a distringas on the register 'nero motu, or to retain it except pendente lite. If A should 
have procured a registered title as heir of a deceased proprietor, and B alleges a title 
under a will, and has reason to apprehend a transfer by A, it will be the duty of B to 
make his claim before the tribunal ; and, pending its decision, or pending the proceedings 
which the tribunal may direct, a distringas should be placed on A's title. A similar rule 
would apply if a cestui que trust apprehends an unauthorized transfer by the registered 
trustees ; or if a purchaser by contract fears a subsequent dealing by his vendor, &c, 

25. I am disposed to think that misappropriations by trustees of stock or money for 
their own purposes are not numerous, but that misdealings under the influence of one 
class of cestui que trusts to the prejudice of another class are not uncommon. It may be 
doubted whether the modern rules of equity, defining what are and what are not mis- 
dealings, have not been stricter than the views and habits of society have required. 

26. and 27. These are questions involving some difliculty. I am disposed to think that 
the security of persons having beneficial interests would not be imduly impaired by the 
existence of a registered ownership in trustees. 

28. I think it would be desirable, but not necessary, to couple the registry with a 
public map. 

29. If a- title should be claimed to land described by means of a map, it would be 
necessary for the registrar (or tribunal,) to take steps to ascertain that the land claimed 
is the same as the land described ; this implies that he ought to ascertain the accuracy of 
the description and the identity of the land. 

34. The existing registry of deeds in Ireland gives a species of security in conferring 
parliamentary titles which would be wa.nting if the registry did not exist. The security, 
however, is only imperfect, inasmuch as it often happens that the material parts of deed 
are not disclosed by the registry, and the deeds registered are often not forthcoming. 

In most of the sales that have been effected by the Incumbered Estates Commissioners, 
the various lots sold have been accurately described by maps on the rentals and convey- 
ances. This is a point to which purchasers attach great importance ; but it would not 
have been so uniformly and extensively practicable, if the Ordnance maps had not existed. 

The registry of deeds would therefore be useful, by rendering more sale the transition 
from the present system to a permanent system, such as is referred to in this question ; 
and the Ordnance survey would in the permanent system be of great utility in simplifying 
the methods of describing and identifying land. 
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If a permanent system of this nature were proposed to be adopted, I should think that Mr. 

the machinery of the Incumbered Estates Act might be used for the purpose of effecting C. J. JIargreave, 
the transition to that system. Q. C. 

35. I consider that the creation, transfer, and extinguishment of charges on land ought 

to be rendered as simple as the transfer of land itself ; but I have not considered any plan 

for effecting that object except the one proposed by Mr. Scully, to which I have previously 
referred. I should consider this as an important feature of any permanent system of land- 
transfer, and I think it would greatly increase the value of securities on land, and tend to 
diminish the average rate of interest at which landed proprietors would be able to obtain 
advances. 

36. I do not possess any special information on the matter referred to in this questiou 
beyond what is incidentally contained in my answer to the 34th question. 



The LoRB MoNTEAGLE (Ireland). — 20i/i January 1855. 

1. There can be no doubt that the present system of sale and transfer of land is im- 
peded by the necessity for such retrospective investigations of title. Compare the cost of 
sales under the Incumbered Estates Act with that of ordinary sales and conveyances. 

2. This depends on tlie nature and legal consequences of the registry supposed. If 
that registry is defeated by subtle equities, raising questions of constructive notice and 
other difficulties, it may promise a simplicity and security which it does not give. 

3. If the registry can be made simple, capable of easy reference, and affording the 
information which a purchaser requires to justify him in makiug an investment, there is 
no doubt that the sale and transfer of land would be greatly facilitated. 

4. It would be obtained in all these ways, and also in an important degree by bringing 
before the attention of capitalists in a clear, intelligible, and authoritative shape the 
various opportunities of investment which present themselves. 

5. It would be a saving to both ia many cases ; the advantage would however be mainly 
to the seller, for the buyer has always the power of deducting his expenses from the price 
he offers, whilst the seller is often compelled to sell without such an alternative. 

6. No such average costs, if capable of being struck, would be very important. But it 
should be remembered that the costs of such investigation are a tax or duty contra 
valorem, falling heaviest on the smallest properties, driving small capitalists conse- 
quently out of the field, diminishing the competition for land and lowering its price. 

28. If not absolutely necessary, it would surely be liighly expedient ; and to effect this 
in Ireland the Ordnance survey, on a scale of six inches to a mile, and including all town- 
lands generally conterminous with ownership, affords the greatest facilities. 

29. It would seem to me that this would be difficult, beyond requiring the party regis- 
tering to furnish certain evidences which he should be bound to give suo periculo. 

30. So far as requiring the production and authentication of any documents considered 
by him necessary for the completion of registry. 

31. It would be sufficient to give certain advantages to registered over unregistered 
conveyances. 

32.' It would seem that a parliamentary title could not safely be founded on ex parte 
proceedings. But what would be nearly equivalent to a parliamentary title would by 
degrees grow out of registry, if kept simple. 

34 Not being a professional man, I feel it would be presumptuous to deal with the 
question of the present registry of deeds ; I am inclined to think, however, that it has 
done good, though that good is limited by the equities set up, which limit and defeat 
its original intent. The facilities derived from the Ordnance survey and valuations 
are incalculable, and diminish the difficulties and increase the advantages of the registra- 
tion to a degree hardly conceivable. No other country perhaps is so fortunately provided 
with the data required for a perfect registry. Where sales have taken place under the 
Incumbered Estates Court, they furnish conveniently a terminus a quo which limits 
antecedent investigation. 

35. I doubt the advantages of this. If these debentures were to be in small sums 
transferable on delivery and not payable in specie at a fixed and not remote period, I 
think they would be most dangerous to private and to public interests, on the same 
grounds as I consider the securities under the Credit fonder to be in France. 

36. The Ordnance survey of Ireland originated in a report of a committee of the 
House of Commons, of which I had the honour of being chairman. I beg to refer to 
that report, and to my evidence given subsequently before a later committee. The ad- 
vantages of the survey and the valuation founded upon it are really incalculable. The 
only disadvantage arises from the want of the map on the one inch scale, as yet most 
unjustifiably suspended. The scale in the rural districts, six inches to the mile, is in my 
judgment the very best that could be chosen. The scale in town is five feet to the mile. 
The map is applicable to the county and poor rates and grand jury presentments, to the 
tithe composition, to the elective franchise, to the management of private estates, and to 
the purchase and sales of real property. The cost of this noble work exceeded a million, 
but never was money better laid out. 

MONTEAGLE. 
20th January 1855. 
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Mr. Matthew R. Satjssb, Q.C. — Dublin, January 20, 1855. 

Mr. M. R. Sausse, 1. The sale and transfer of land is in all cases much impeded, and rendered more 
Q-C. expensive than it ought to be, by the necessity for retrospective investigation of title ; 

and where the property is small the expense is usually so disproportionately large, as 

either to preclude a sale, or greatly deteriorate the value. 

2 and 3. A public register or record of the naked fact of title, would facilitate the 
disposition of land, and render it more secure ; but a registry of assurances, sucli as 
exists in Ireland, though it may contribute to render the disposition of land more secure, 
yet greatly impedes its transfer, through the increased delays and expenses which it 
entails in deducing title. 

4. Were the investigation of past title avoided, and the expense of transfer diminished, 
increased facility for sale and transfer of land would be the result, provided the register be 
conclusive proof of title ; and the more secure the buyer becomes, the more will sales be 
facilitated, and the value of land increased. Were such a register in existence there 
would be an end to all questions of title as between seller and purchaser. 

5. The diminution of expense would benefit both buyer and seller, but principally the 
latter who has to bear the expense of making out title. 

6. It would be a matter of great uncertainty to attempt to strike an average of the 
proportion of expense which arises from the investigation and inquiry into title upon the 
purchase of land ; but with the exception of the costs of the conveyance and stamp duty, 
all other expenses attendant on the transfer of land are strictly such as arise from inves- 
tigating title. 

7. The title to any land being a result of both law and facts, obtained through the 
deeds and assurances affecting it, such a result can be so recorded as to form a register of 
title for marketable purposes, quite distinguished from a register of the various deeds 
and assurances, through which the title has been deduced. So long as the present unli- 
mited power of charging land in different ways shall be continued, and until all trusts 
affecting it shall become personal confidences, some register of those charges or trusts 
will be required. They should not, however, as a general proposition, embarrass or bind 
the title, but merely the produce of any sale of the land. Upon the first investigation 
for the purpose of placing the title of any land on the register, the means will necessarily 
arise to register all existing charges or trusts. That investigation must, in my judgment, 
be effected through the intervention of some Court, or person having judicial powers, and 
such a Court should be continued in order to superintend the register of title and sales of 
land, and whilst on the one hand it should give parliamentary title, it would upon the 
other, protect all parties interested from any misapplication of the produce of the land. 

8. Such a register of title as I have described would necessarily be instrumental in 
simplifying the title to land and the forms of conveyance. The latter should be a simple 
transfer of title, either by entry in books to be kept for the purpose, or by a short 
statutable deed similar to that in use by the Commissioners of the Irish Incumbered 
Estates Court. 

9. The register of title should represent the absolute power to transfer the entire 
interest. 

1 0. The present actual and existing title should alone be represented on the register, 
and aU retrospective inquiry into former dealings be avoided, so far as a purchaser 
may be concerned. 

11. Were the register to disclose the deduction and history of past title, it would 
become in effect a registry of assurances, with the disadvantage of fixing the purchaser 
with notice of every claim affecting the land, which the present registry of assurances 
does not necessarily do. 

12. It would be an essential part of a system for the registry of title, that all forms 
of ownership, except those admissible on the register, should be in the nature of personal 
trusts only. 

13. Equitable interests or trusts should not bind or affect the title of the registered 
owner. To whatever extent special protection upon the register is afforded to equities or 
trusts, to the same extent will facility of sale and transfer of land be injuriously affected. 
To attain these latter objects to the fullest extent, title on the register should not be 
clogged with such protections, which under the designation of distringas, &c. are but 
other names for a registry of assurances (such as exists in Ireland), with all its attendant 
delays, inconvenience, and expense. 

14 Upon the first formation of a register of title, existing equities and trusts should 
be specially noticed and protected. All future equities and trusts should be personal 
confidences merely enforceable against the registered owner, or against the produce of 
the land whenever sold, without interfering with the facility for its sale and transfer. 

15. Consistently with attaining the greatest facility of transfer, together with simplicity 
of title, trusts and equities, intended to affect the registered owner, should not be pro- 
tected upon the register, so as to prevent him from transferring the land, whilst such 
■ protection exists, or from transferring it otherwise than subject to the protected interest 
Facility of sale and transfer could not exist were the land (as in the first case) to be 
tied up until the final settlement, by suit in Chancery or otherwise, of any ques- 
tions which might arise upon the trusts and equities sought to be protected ; and neither 
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facilty of transfer nor simplicity of title -would be found to result, if (as in the second Mr. M. R. SattssBf 
case) the purchaser were to take the land, subject to all the contingencies and unascer- Q. C. 
tained equities to arise out of the various claims proposed to be specially protected. 

16. The existing system of settlements, by which the limitations and trusts of the 
settlements modify and become part of the title, could not be continued consistently with 
the principle of a simple register of title, and of facilitating the sale and transfer of land. 
But such limitations and trusts could be securely given eflfect to as personal confidences, 
through the instrumentality of a registered owner or owners and of a judicial court for 
superintending registry and transfer. 

17 and 18. Were the principle of a simple register of title adopted, settlements, 
trusts and equities woidd not be adequately protected in aU cases by merely allowing a 
distringas, caveat, or stop order of a temporary character to be entered, without further 
providing the additional protection of a judicial tribunal which could interfere summarily 
on all special occasions, in order to enforce rights or prevent frauds, as a court of equity 
will do with reference to railway stock or money in the funds. Any permanent dis- 
tringas, &c. to protect particular interests, would amoimt in effect to a registry of 
assurances, with its attendant evils. 

19 to 23. I shall offer no opinion in answer to these questions, being adverse to any 
system of distringas, beyond the power to grant summary injunctions or orders, which 
should be inherent in the Court I have suggested, as a part of its equitable jurisdiction. 

24. In answering the question, whether I can suggest any other mode than the distringas, 
&;c. of protecting equitable interests and trusts against the improper alienation of land by 
the " registered owner," I will take the opportunity of stating why a registry of title is 
required in Ireland, and how consistently with its existence equitable interests and trusts 
can be protected against such improper alienation. 

In consequence of a registry for deeds and assurances affecting land, having been in 
Continuous and compulsory operation in Ireland for the last century and a half, that insti- 
tution has drawn within its records the entire land of the country, and in that respect, 
Ireland is differently and more favourably circumstanced than England, for bringing into 
speedy operation, with security to the public, a system for simplifying title and facilitating 
the sale and transfer of land. 

In Ireland, security of title is attainable by means of its registry of deeds and assur- 
ances ; but, notwithstanding the recent statutes of limitation, that superior security has 
to be attained at the cost of so much delay, expense, and inconvenience, that the opera- 
tion of the registry of deeds has long become a crying evil amongst all branches of the legal 
profession, as well as the landed interest, and has offered great obstruction to the sale and 
transfer of land. It has been frequently the subject of complaint before Commissions and 
Committees of both Houses of Parliament, and its injurious effects were so sensibly felt by 
the landed proprietors of Ireland, that, in May 1850, petitions, signed by numerous peers 
and other great landholders, were presented to both Houses of Parliament, " praying that 
" the principles of the Incumbered Estates Act (then recently established) should be 
" extended, so as to enable any proprietor to have his title investigated by a competent 
" legal tribunal, and a Parliamentary conveyance executed to the purchaser." Simplicity 
of title, and facility of sale and transfer of land, were then eagerly sought for by those 
most interested in obtaining them, and I believe that desire has since increased. Those 
benefits were considered an ample return for the expense which might be incurred in 
having title investigated by a " competent legal tribunal." 

But such a measm-e, if carried out, would only relieve existing proprietors, for the 
moment, from some of the evils of the existing registry system. With a continuance of 
the present unlimited powers of creating every species of charge, trust, and equity as an 
incumbrance upon land, in connexion with the present registry of deeds and assurances, 
that relief would be of a very transitory character. Every new charge would form a 
fresh blot upon the young title, and these would go on accumulating as before, year after 
year, until the mischief would again become intolerable, and a future land-lock should 
lead to another violent and compulsory liberation of the land. 

The interests of society in Ireland now require some measure of a permanently active 
character, which will not only free existing titles, but keep them free for the future. 

I have already stated that I do not see any difficulty in registering " title," as dis- 
tinguished from a registry of assurances. To place " title," however, upon a register, it 
must first be ascertained, and being itself the result of a combination of law and facts, 
that result can only be attained by persons competent to deal with law and facts and with 
power to do so. That power is the judicial office. 

I have therefore, come to the conclusion, that if a " register of title" is to be established 
at all, it must be through the exercise of judicial power. 

Considering, then, this question with those views, I have arrived at the conviction, 
that, consistently with simpficity of title, and facility of sale and transfer, equitable 
interests and trusts can be best protected against improper alienation of land by the 
" registered owner," through the instrumentality of trustees without survivorship, aided 
by the vigilance of a Court, (to consist of one or more judges,) which shall be exclusively 
engaged in superintending the register of title and the sale and transfer of land. 

25. Taking into consideration the very large number of cases in which there are 
trustees of stock or money, I do not think that the instances of misappropriation or 
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Mr. M. E. Sausse, misdealing, involving loss to their beneficiaries, are comparatively numerous. Trustees 
Q. C. more frequently misdeal -with funds at the solicitation of their beneficiaries, than mis- 

appropriate for their own benefit. 

26 and 27. I have already stated my objections to any system of distringa,?, &c., and 
the mode in which I consider that beneficial interests might be sufficiently protected, 
consistently with a simple register of title. 

28. It may not be absolutely necessary, but it certainly woidd be most desirable for 
the purpose of ensuring accuracy in the registered title, and for the security of purchasers, 
to couple the registry with a pubhc map. 

29. I do not think it indispensable to the registry of the title that the registrar should 
ascertain the accuracy of the description and the identity of the land, but I think the 
maps of the ordnance survey in Ireland might be made the means of ensuring that 
accuracy. 

30. The Chief Registrar, or Court to superintend the registry of titles, should be invested 
with judicial authority for the purpose of ascertaining the title, which must always be the 
result of law and fact. Otherwise the title should be investigated by some competent 
authority, and the result of the investigation handed over to the registrar to be placed by 
him upon the register. The title, to be so recorded, could not be left to the discretion of 
the party registering it. 

31. The registered title, and the efiects of conveyances under it, should present such 
advantages as to render every owner of land anxious to get the benefit of it. Land 
without those advantages would not be so marketable as that possessing them, and under 
those circumstances registration may be voluntary. So long as any person does not 
want to sell his land, he should not be obliged to register the title ; when he does, the 
purchaser will in all probability require a registered title. 

32 and 33. Registration at the outset should confer a parliamentary or warranted title, 
which should be the return for the expense of investigation. 

In Ireland, the existence of a general registry of assurances, and of judgments, &c., 
enables the Commissioners of the Incumbered Estates Court to investigate title to pro- 
perty, with the almost absolute certainty of having all charges afiecting the land brought 
under their notice at once. The same degree of certainty does not es^ist in England, and 
there, some modification of the period from which registration should date might take 
place. 

In either country any possible uncertainty or injury might be easily guarded against, 
by a public guarantee fund, to be raised by a trivial charge or stamp duty, upon investing 
lands with the great privilege of a parliamentary title . 

34, 35, and 36. With respect to the " Supplemental Questions," which more peculiarly 
relate to Ireland, I believe, that by reason of its existing registry of deeds, its complete 
Ordnance survey, its uniform public valuation, and the machinery of its Incumbered 
Estates Court, Ireland possesses advantages for the introduction of a permanent system 
for facilitating the sale and transfer of land which do not exist in any other country. 

The first step in creating such a system is the formation of a " Registry of Title " to 
land. All insecurity in ascertaining the existing title is removed by the certainty with 
which it can be deduced through the registry of deeds, and facilities to arrive at that 
title are attainable by the machinery of the Incumbered Estates Court, successfully 
engaged as it has been for the last five years in investigating and ascertaining numerous 
titles, which might all have been placed upon a simple register of title, had one existed 
for that purpose. 

The sales in that court have been usually made according to the Ordnance maps on an 
enlarged scale, which have been attached to many of the conveyances, and thus rendered 
conclusive, as to boundaries and title, against every one. In some cases purchasers under 
that court have absolutely refused to complete their purchases, until they succeeded in 
having copies of the Ordnance maps attached to their deeds of conveyance, and T know 
of one instance where, subsequently to the sale, the Court, after notice to the adjoining 
proprietors, directed a copy of the Ordnance Map to be attached to the conveyance. 
Frequent as has been the practice to convey lands by reference to these maps, no incon- 
venience that I have heard of has resulted from their adoption. The great accuracy 
of this survey has become universally recognized for all purposes of public taxation and 
private dealings with land. Thei'e would be little difficulty and great convenience in 
rendering it a statutable delineation of all townland boundaries. 

Thus there are ample means in Ireland for forming a register of title with safety and 
facility, whilst every townland could, with little pains and expense, be conclusively iden- 
tified upon a public map of acknowledged accuracy. 

The next step should be to make such a system permanent, and as nearly as may be, 
self-operative. 

I may observe, that those who desire full facility for the sale and transfer of land, and 
at the same time to continue the present unlimited powers of subjecting it to a variety 
of charges and strict settlements, are vainly attempting to unite two principles which are 
absolutely incompatible. 

Complication of title and of equities have been constantly arising out of an unrestricted 
power to charge and settle land. This power to fetter and lock up land has been the 
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fruitful source of litigation and expense, through which, perhaps, more families have been jf^. Jf. R, Sausse, 
ruined and properties wasted away than have ever been preserved by its means. Q.C. 

The greatest benefit that could be conferred upon the landowners would be to limit, 

Avithin reasonable bounds, these fatal privileges of embarrassing and tying up their estates, 
and thus to enhance the value of their land to a large extent. 

The only practical effort hitherto made in that direction, that I am aware of, was in 
the " Transfer of Land Bill " lately introduced into Parliament by Mr. Viacent Scully. 
Upon a first consideration it may startle by its novelty and boldness, but having had the 
advantage of carefally considering the subject for some years, and been fally afforded 
the benefit of much research in forming my own views, I feel in a position to state with 
confidence that the provisions of that Bill afford practicable means for ensuring security 
and simplicity of title, together with the greatest facility for the sale and transfer of land 
that it is capable of, consistently with preserving to the landowner power to pledge his 
property as a security for beneficial loans. 

All persons acquainted with the proceedings of the Incumbered Estates Court in 
Ireland, are painfully familiar with the destitution entailed upon respectable famihes of 
reckless owners and incautious lenders, through the unrestricted power to incumber land 
with mortgages, judgments, and other charges to an unlimited extent. 

By Mr. Scully's Bill the power of charging any land, brought voluntarily under its 
provisions, is limited within the reasonable amoimt of one half the value of the land, as 
estimated by the court it proposes to create. 

In other countries, however much the social policy of a measure of this nature might 
be approved of, the difiiculty and expense of ascertaining the proximate value of each 
property would, perhaps, at present render such a proposition almost impracticable ; but 
in Ireland no such difiiculty exists, because its public " uniform valuation" has been 
already sanctioned by minute investigation, and by a power of appeal in each successive 
stage ; and in three foiurths of Ireland, where it has already come into operation, the public 
taxes of the country, the poor rates, countj'^ rates, and income tax, are by different statutes 
based upon it. 

It is vain to attempt to simplify title to land, unless the charges which affect and com- 
plicate title are also simplified, and, accordingly, under that biU the power of charging 
land is proposed to be exercised by means of uniform securities called " debentm-es." 
Being limited in amount, and of undoubted solvency, they are to be without priority, 
terminable in a certain number of years, and transferable, either by special entry or 
by simple delivery. No other mode of assignment is necessary, and at the expiration of 
the fixed period the title remains clear of its sole incumbrance. 

The bill is voluntary and prospective in its character, and preserves existing interests. 
It adopts the practised machinery of the Incumbered Estates Court, and admits the aid 
of the registry of deeds, and the Ordnance survey, for investigating title and forming an 
accurate register of it. To suit the exigencies of society, it permits fature leases of land, 
or easements in it. Transfer is effected by simple entry in the books of the court. 
Parliamentary title follows, and a certificate of title is issued by way of credential to the 
person registered, who represents the absolute power to transfer the entire interest. 

Limitations in settlements may be sufficiently effected and sustained through personal 
trusts and confidences, protected by the character and sufiiciency in number of trustees, and 
aided by the equitable jurisdiction of the court, which can make orders to meet any 
special cases. 

Under this bill, the title to land will be simple, purchasers will be secure, and sale and 
transfer will be facilitated to an extent hitherto unknown, and beyond which I do not 
think it can be usefuUj" carried. 

With regard to the successful operations of land debentures in these countries or abroad, 
I have always heard that such debentures issued by Mr. Grifiith under the Irish Drainage 
Acts were successful, and that in Prussia similar debentures have formed a current security 
for the investment of capital. 

T am also aware, that in 1850 petitions were presented to Parliament on behalf of a 
large body of Irish landowners, asking for statutory powers to enable them to create 
simple and transferable securities, such as " land debentures, or certificates of charge," 
which might be easily and inexpensively realized out of their estates immediately after 
default of payment. Amongst intelligent landowners the same desire still continues ; 
and I think it will be apparent to any reflecting mind, that, if the present power of 
creating complicated and unlimited incumbrances be continued, it will not be possible to 
simplify title or facilitate the sale and transfer of land. 

The Lord Dunalley (Ireland). — 20th January 1855. The LordDunally. 

Sir, Nenagh, 20th January 1855. 

I BEG to apologize for not having sooner answered the queries which you did me 
the favour to send me. They required some consideration, and I have been otherwise much 
occupied. I now send replies to such of the questions as I feel capable of answering. 

1 , The sale and transfer of land are no doubt greatly impeded and rendered very 
expensive by the necessity that exists of investigating a long derived title. No greater 
boon could be conferred on the various parties connected with landed property than to 
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be enjoyed by both buyer and 
once established, all retro- 



TheLordDunally. enable them to deal freely with land under such a title as is now derived from the 
Incumbered Estates Court. 

5. The advantages of a simple title would, I think, 
seller. Each would save costs. 

10. It appears to me that, were a new system of title 
spective inquiry should be prohibited. 

28. It seems very desirable that, on the establishment of a parliamentary title, a map 
of the premises should be attached to the other necessary documents, and that it would 
be higlily convenient to couple any registr}' of land with public maps. 

29-33. It would be essential that the Court should define and identify the premises, 
and of course have all necessary powers for obtaining information, either by ordering 
the production of documents or by giving pubhc warning to all persons interested to 
dissent from their proposed decree within a limited time. 

34. The Ordnance maps, though not conclusive as to boundaries, give perfect infor- 
mation as to acreable contents of townlands, &c. as therein laid down. Such informa- 
tion, together with that afforded through the registry of deeds ofiice, must give important 
facilities in carrying out measures for the simplification of title. 

35. This question (about land debentures) appears to refei' to a system distinct from 
the subject of simplification of title, but requiring that simphfication as its basis. Such a 
system I have long thought would be of the highest possible value, if it could be so 
arranged that instead of expensive mortgages or other deeds for securing the payment 
of money borrowed upon land, a cheap and easily transferable security could be created, 
such as a debenture or certificate to be issued by the authority of some Court which 
should limit the issue of the debentures to a certain proportion of the value (as estimated 
by the Court) of the land, perhaps one half of that value. 

The advantages derivable from such a mode of raising money would, I think, be very 
great. Not only the raising of money but the paying of it off is at present an expensive 
and complicated process. Such land debentures could be granted with little expense, 
pay a moderate stamp duty, and be cancelled almost without expense. A principal 
cause of the accumulation of charges on land in Ireland has been the expense and learal 
complication in the process of paying them off. People have preferred to pay interest, 
and to employ their money otherwise, to the extinguishing of such charges. 

I have read accounts of the operations of the Prussian Land Banks, which appear to 
have been highly successful, and do not seem to have led to that reckless expenditure 
which some people apprehend (I think erroneously) as a necessary consequence of facility 
in raising money. I believe some system of the kind, the " Credit foncier," is to a con- 
siderable extent and with success in operation in France. 

Facility in raising money should be accompanied by the most complete facility to the 
creditor in recovering it ; and that being provided, I see no more reason why prodigality 
should be practised with reference to land debentures than by bills of exchange. 

I have answered this question at some lengths because the subject is one in which I 
feel much interest, and in connexion with which I took some years ago a somewhat 
active part on the introduction into Parliament of a BiU called the Securities for Advances 
Bill. A petition emanating from a public meeting was at that time very numerously 
signed by proprietors, incumbrancers, and others interested in the land of Ireland, praying 
that the principle of that BiU might be beneficially extended so as to place in future all 
landowners in a position to offer for their debts such simple and transferable securities as 
might be easily and inexpensively enforced and realized out of theu- estates ; and that 
this desirable object might be effected by means of convenient land debentures or cer- 
tificates of charge. The petition desired also that the principle of the Incumbered 
Estates Act should be so extended as to enable any proprietor wishing to sell his estate 
to have the title investigated by a competent legal tribunal, and a parliamentary con- 
veyance executed to the purchaser. 

The objects and prayer of that petition were concurred in by many influential persons 
in Ireland. The number and character of the petitioners and the eagerness with which 
they came forward convinced me that a strong desire existed in Ireland to obtain in- 
creased facilities for dealings in land accompanied by parliamentary titles and some 
simple system of land debentures. 

My own convictions are decidedly in favour of affording all practicable facilities for 
the safe and easy transfer of real property. Wishing to your commission every success in 
their arduous undertaking, 

I have, &c. 
G. W. Sanders, Esq, Dunalley. 



The Right Hon. 
Baron Greene. 



The Right Hon. Baron Greene (Dublin). — l^nd January 1855. 

1. I DO consider that this is so. 

2. In Ireland, this cause of insecurity does not exist, assurances being registered, 
although the title (i.e. the whole deduction of title) is not. 

3. I doubt whether the transfer of land would be facilitated by a register of the title, to 
such an extent as would countervail what I conceive to be the objections to such a register. 

4. The sale and transfer of property would in case of a register of title be probably 
facilitated by diminishing the necessity for investigating past title ; but I should not 
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consider a purchaser's security to be thus increased, because opportunity might be afforded 
to litigious or speculating persons to discover defects in title. I should not, in my own 
case, "wish to have the whole of my title to property recorded. 

5. So far as relates to the mere point of expense, there would, I conceive, be a saving 
both to seller and purchaser. 

6. This is a question rather for a solicitor than a lawyer. My experience does not 
enable me to answer it 

7. I should not say that this was ionpracticable, although I think it would be difEcult ; 
title depending not merely upon deeds or writings, but upon facts otherwise evidenced. 

8. I do not know what is meant by " simplifying" title. If it mean the giving to a 
pm-chaser additional security, I should say that the merely spreading out the title upon 
the registry would not have that effect, unless a legislative provision were made giving to 
the registry some conclusive efficacy as evidence, which I am not prepared to say, would 
be desirable. 

9. The only suggestion which it occurs to me to offer on the 9th query is founded on 
analogy to the Irish Registry Act, which comprises interests down to leases for twenty- 
one years. 

10. I do not see how there can be present title, altogether independently of its history 
or deduction antecedent to what is termed the present title. I should say that a retro- 
spective inquiry could not be safely omitted. 

11. It would differ in the respect stated in my answer to the 7th query - 

12. Not in my opinion. 

1 3. I think this would be necessary, but not desirable. 

14. I think this would be necessary, iu order to give full effect to such a mode of 
registry as is referred to. 

15. I do not see how this could be done, without impeding and embarrassing the trans- 
fer of the land, because I think it would lead to uncertainty as to possible claims or 
interests. 

16. I am not sure that I fuUy tmderstand the object of this question ; but I should 
be inclined to answer it in the affirmative. 

17. I think not. 

] 8. I think aU this would be imperfect for the purpose of attaining the desired object, 
and that it would probably clog the transfer of property. 

19. No satisfactory distinction could, in my mind, be made. 

20. All, if any, ought to be protected. 

21. I think it should describe the interest ; otherwise the object of facilitating title 
would not be achieved. 

22. I do not see how this could be done, save by successive registries by each 
transferee. 

23. Nothing more than a mere claim ; otherwise the registrar must be a judicial 
officer. 

•24. I should say that the registration of the instrument under which the equity is set 
up would be the most effectual and simplest mode. 

25. I can only say in reply to this, that such instances have not been numerous within 
my professional experience. 

26. In my opinion this would be objectionable. 

27. I think that the security' of settlements and trusts would be materially impaired in 
the case supposed. 

28. No. 

29. I think not. 

30. It would be necessary, as 1 conceive, that the registrar should have judicial 
authority for the purpose of effectuating some of the purposes suggested in these queries ; 
and that is one reason why I do not concur in the expediency of some of them, because 
I think the registrar ought to be mei-ely ministerial. 

Si. A power of registering would, 1 conceive, be sufficient. 

32. The registration alone ought not, in my opinion, to amount to a warranted or 
parliamentary title. 

33. I do not think that a registration would be effectual or useful, if confined to any 
portion of the title only. 

3 1. Upon this point I am not well quahfied to form an opinion, but I am disposed to 
answer the question in the negative. 

35. I have not considered this question, and it is one too important and difficult for 
a hasty opinion. I can only say that the plan would be attended with great difficulties. 

36. I am wholly unable to answer any portion of this inquiry. 



The Bight Hon. 
Baron Greene. 



Mr. Wm. Pollard Ukquhaet, M.P. (Castle Pollard, Westmeath.) — Received 

22cf Jounuary 1855. 

1. The affirmative of this question must be evident to every one possessing any 
acquaintance with the land system of Great Britain and of some countries on the 
continent, and the means of comparing their results. 

3K2 



Mr. 

W. P. Urquhart, 

M.P. 



430 APPENDIX, PART E. 

Mr. Mr. Kaye, in his book on the social condition of the people in different countries on 

W. P. Urquhart, the continent of Europe, says, that in those states in which a ready and cheap system 
M.P. of transfer of land exists, bankers frequently invest their floating capital in purchases of 

land "which they are able to turn to cash again as soon as required. If land were as 
easily transferable in Great Britain as it is in- those countries referred to by Mr. Kaye, 
it is extremely probable that British bankers might frequently prefer it as an investment 
to the more hazardous ones of railway shares, canal shares, and similar uncertain and 
dangerous speculations ; but it is obvious that they cannot do this as long as the neces- 
sity for the retrospective investigation of the title on each successive transfer exists. To 
quote from a paper read before the Law Reform Society in May 1852 : " The great bxilk 
" of the expense of the transfer is occasioned by the investigation of the title deeds for 
" sixty years ; for if, under the present system, A purchase an estate, and investigate at 
" great expense the title to it in the most carefal and searchiag manner, with the assist- 
" ance of an able and experienced solicitor aided by the advice of eminent counsel, and 
" if A afterwards seU or mortgage the estate to B, all the expense of the investigation 
" of the title which was incurred for A has again to be incurred for B." 

Another example of the degree to which the free transfer of land is impeded by our 
present laws is, that in the countries where those laws do not exist, the labouring classes 
frequently save a great deal from their wages for the purpose of ultimately being able 
to purchase small spots of land, a thing which they scarcely ever do in Great Britaiu : 
though the high prices given by the peasantry in the north of Ireland for what is termed 
the "goodwill" of patches of land, subject to rents equal to those which a capitalist farmer 
would pay for them, did they form part of his farm, wherever they think they are guaranteed 
by custom in their undisturbed occupation, gives us every reason to infer that they would 
be stiU. more eager to purchase patches of land, were the undisputed possession of 
them guaranteed to them by law, and that the}^ would save money for that purpose. 
Proof of the same is also afforded by the origin and existence of freehold land societies, 
which, in the words of Mr. Y. Scully, may be regarded as an effort to escape from an 
unsuitable land system. Everybody, too, must be acquainted with owners of estates 
who would wiUingly exchange distant and outlying portions of their property for 
adjacent grounds, the cultivation or management of which they could undertake with 
much gTcater advantage to themselves and to the community, did facilities for doing so 
exist, but are prevented from carrying out their wishes through fear of the trouble and 
expense of ascertaining the titles. It is hardly credible that the evils, which necessitated 
the passing of the Incumbered Estates Act in Ireland, would ever have risen to such a 
height had the transfer of land not been impeded by the necessity which now exists for 
the retrospective investigation of the title eaoli time the land is brought into the market. 

3. and 4. I of course cannot answer these questions as confidently as those who have 
had the benefit of a legal education. It does appear to me, however, that the establish- 
ment of a public register or record to the title of the land is the first and most necessary 
step to facilitate its transfer. It is part of the plan contained in the very able paper 
" on the transfer of land " read to the Society for the Amendment of the Law, on 
May 24th, 1852, published in the Law Review of August 1852, and it is included in the 
functions of the " Land Tribunal " proposed by Mr. Scully in his bill read a second time 
in the Commons, June 29, 1853. Some sort of public register or record of title exists in 
every country in Europe where land is easily transferable ; nor, indeed, have I ever seen 
any plan for facilitating the transfer of land that does not require its establishment. 

4, and 5. The. increased facility would of course be obtained to a certain extent in 
each of the ways mentioned in this question , but I think more in the two first than in 
the last. The diminution of the expense of transfer would be more efficacious in facih- 
tating the sale and transfer of small lots of land than large ones. In the paper referred 
to, contained in the Law Review, it is remarked : " A large estate held under one title 
" may be divided into a great many lots. The purchaser of each lot has his own 
" sohcitor, by whom the title is to be investigated on his behalf An abstract of the 
" title is delivered to each purchaser, and there may be fifty different solicitors assisted 
" by fifty different counsel engaged at the same time in the investigation of the same 
" title to the several lots into which one estate has to be divided ; and sometimes the 
" same counsel is consulted again and again on the same title." This remark 
will, I think, make it evident how much greater proportion the expense of transfer 
bears to the value of the land transferred in the case of small estates than in that of 
large ones ; and it cannot but be such a xevy serious impediment to the free sale and 
purchase of the former, as to amount almost to a prohibition. It also prevents large 
estates being sold in the most advantageous manner. The freehold land societies, and 
the company proposed some years ago in Ireland, for the pui-pose of buying large estates 
and selling them in moderate-sized lots, by which a fair profit was anticipated, shows, 
tnat it is frequently more advantageous to sell an estate in small divisions, and to 
different persons, than to dispose of it en masse ; but the proportion of the expense of 
investigating the title of each small lot being considerable compared with its value, for 
the most part precludes the possibility of this, and consequently diminishes its value to 
its owner. 
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These considerations show the impossibility of giving an exact answer to Question 6. Mr. 

5. At present the expense of sale is at first borne both by seller and buyer ; but I think W. P. Urquhart, 
that, by whoever it may be actually and in the first instance paid, the greater portion of M.P. 

it comes ultimately out of the pocket of the former. The price which the buyer will pay ' 

for land is, except in extraordinary instances, determined chiefly by the proportion which 
the net profit he expects the land will return him for his total outlay — whether this outlay 
is paid entirely to the seller, or partly to the seller and partly to the lawyers — bears to the 
return his capital would yield him if otherwise invested, even though the greater security 
of the land, and the gratification of becoming a proprietor may make him content with 
a smaller annual interest from capital sunk in land than placed elsewhere. It is quite 
indifierent to him how much of his capital goes to the lawyers, and how much to the late 
owner of the land, nor, as long as the price of the land is in the main dependent on the 
ordinary interest of money, will the gross sum he is willing to expend to become owner 
of an estate be in any degree affected thereby. If, for instance, in any existing state of 
the money market and returns from other investments, he expects and is satisfied with 
three per cent, interest for money invested in land, he will be willing to pay 10,000i. to 
become master of an estate yielding 800Z. per annum, and in so doing is indifl'erent 
whether he pays 9,000J. to the seller of the estate and 1,000/1. to the lawyers, or pays the 
whole 10,000Z. to the former. Thus, while the price of land remains the same, the portion 
of it received by the seller will increase or diminish inversely as that paid to the lawyers. 

I am quite sure that an easy and cheap mode of transferring land would in the long run 
augment the sums received by the sellers, not only by the portion of that price that is now 
paid to lawyers, but also by the additional market value which land could not fail to derive 
thereby. Bentham, in a letter to Mr. Abbot, says, that the efi"ect produced instantly 
upon the price of land in the part of Poland ceded to Prussia by the system of registra- 
tion, was raising it from seventeen years to twenty years purchase ; and that in the other 
parts of the Prussian dominions, where there was an extensive and detailed system of 
registration, the average number of years purchase of land was thirty. This, I suppose, 
rather exceeds the present average in Great Britain, and is considerably greater than it 
was at the time that the letter referred to was written — ISOO. Bearing in mind this 
es ample, and taking into account the gi-eat extension of the conimercial spirit of Great 
Britain since that period, and the many ways in which land could now be turned to account, 
if it were more easily purchaseable, by those who had the means and the ability to do so, 
the estimate of some eminent authorities that land would rise eight or ten years purchase 
in the market, were it made transferable like stock in the funds, will not be deemed 
an exaggeration ; I need hardly add, that the whole of the depreciation of the value of 
land thus caused by existing laws is a loss to the seller. 

7. 8. and 9. A registry of title, I suppose, would refer merely to the original deeds of 
conveyance, together with the acts of settlement, wills, and entails afiecting the estate 
for the preceding sixty years, as also the leases under which the property was held, 
should it be only leasehold. It would of course be possible to form a register of such, 
distinguished from one of assurances ; and it might, and I think really would be con- 
venient to keep the two apart. The former alone would so far simplify the forms of 
conveyance of land as to save a paH, but a part only, of the search that is at present 
required each time the land is brought into market ; but I think a great deal of its 
utility would be impaired if it were not accompanied with a register of the latter, or at 
least if the register of the latter were not easily accessible at the same time as the 
former. Leases of a certain number of years and certain beneficial interest, a species of 
property very common in Ireland, and which, as is frequently the case when they are 
not terminable, confer upon the lessee the powers and responsibihties of property, ought 
certainly to be registered. 

10. and 11. I think that the answers I have given to the Questions 9 and 10 
apply very much to these two questions. It does not appear to me that a registry 
that merely exhibits the present actual and existing title would in all cases suflice, 
without another registry containing its history and past deductions ; unless, indeed, 
the same power were given to the Registration Commissioners that is now given to 
the Incumbered Estates Commissioners, viz., that of declaring peremptorily against all the 
world all the titles and all claims affecting the estates submitted to them. I do not 
think that a register exhibiting everything relating both to the present and actual title, 
and its past history and deduction that was required to be known for the purpose of 
facihtating its transfer, would essentially differ from a registry of assurances. 

15. 16. 17. and 26. I shall answer these questions by an extract from the paper on 
the registration of the transfer of land that I have already referrred to : "A very large 
" proportion of the stock of this country is vested in trustees for others ; and if any of 
" the parties beneficially interested desire to prevent the improper sale and transfer of the 
" stock, he can obtain from the Court of Chancery at a very small expense, and as a mere 
" matter of course, on lodging an affidavit that they claim to be beneficially interested 
" therein, a writ of distringas, which is lodged at the Bank of England, accompanied by 
" a notice stating the object of it, and thereupon the transfer of the stock is stopped. If 
" the trustees, notwithstanding the stop, insist on their right to transfer, notice that they 
" have done so is given at the bank to the party lodging the distringas, and if the party do 
" not within a short time, generally three or four days, obtain an injunction to restrain 
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jffr. " tbe transfer, the distringas is removed and the transfer takes place, as if there had 

W. P. Urquhart. " been no distringas, to a purchaser, who, whether he do or do not know of the existence of 
M.P. " the distringas, is in no way effected by it." 

■ Now without speaking at all authoritatively, I have never heard that this system 

is attended with any practical inconveniences, or that it opens a door to the fraudulent 
transfer of stock at the expense of parties having beneficial interests therein. Unless 
in answer to Question 25, evidence to the contrary should be brought before the com- 
mittee, it may be assumed that the system has been practically safe for stock ; and 
there is therefore no reason to suppose that it should not also be safe for land. 

Again, to quote from the same paper, it is said, " Under the the present system nearly 
" all well-drawn settlements of landed estates in this country contain clauses empowering 
" the trustees to sell the estates and to invest the purchase money in other estates to be 
" settled to the same uses. The power is usually exercised with the concurrence of the 
" tenant for life, if living, but if dead, at the sole discretion of the trustees ; and in 
" either case the purchase money remains under the control of the trustees until 
" re-invested in land. And it must not be forgotten that a very large portion of the 
" land of this country is held in mortgage, and that, inasmuch as under the present 
" system a mortgagee usually has a power of sale which he may exercise without the 
" concurrence or knowledge of the mortgagor, nearly all the land in mortgage is, and 
" has long been in a position in which it is alleged that the land cannot safely be 
" placed. Experience has shown that the power of sale vested in the mortgagee is 
" very rarely abused, and it is uniformly given without hesitation. It is further to be 
" observed that a very large proportion, nearly two thirds at least, of the mortgages on 
" land are held by persons who are merely trustees of the money, and have no beneficial 
" interest in it. There can be no doubt but i hat many millions of money are at this 
" moment vested on mortgage, where the mortgagees are trustees under settlement 
" or wills, and have no beneficial interest in the money. Such mortgagees are in fact 
" trustees of the land subject to the mortgage for one party, and trustees of fund secured 
" by the mortgage for another, and the land and the money are both unhesitatingly 
" placed in the position in which it is alleged that land cannot safely be put. Neither 
" must it be forgotten that there are nearly 800,000,000?. of money in the funds, 
" of which a full proportion, probably one half, is already in the position in which 
" it is alleged that land cannot be safely placed, and that millions on millions 
" represented by shares in railways, canals, and docks, and other public companies, are 
" similarly circumstanced. What has been practically found safe for them cannot be 
" otherwise than safe for land." I believe that a large portion of the money in the 
funds, railway and canal companies, and similar investments, is held subject to settle- 
ments, trusts, and equities, and that the parties interested therein have been adequately 
protected by the power of putting a distringas. Perhaps at first it would be desirable 
that the distringas or caveat should have the effect of altogether stopping a transfer 
while uncancelled, provided power were given to the owners, in certain cases, to compel 
the party who availed himself of it to cancel it as soon as it was made evident 
that his interest would stiU be adequately protected. 

I believe that the Incumbered Estates Act of Ireland permits the sale of land subject 
to certain interests, and I have not heard of any inconvenience arising therefrom ; and I 
therefore do not see why the transfer of land subject to certain interests should not in 
aU cases be permitted. I think too that the cancelment of the distringas should be 
compulsory whenever it was made clear that the interest of the party who availed himself 
of it would still be protected ; as for instance, whenever the party selling the land placed 
the proceeds of the sale in some investment which afforded equal valid security for the 
protected interest. 

Parties who had a reversionary interest inland, and who might reasonably be supposed 
to have local attachment to the land settled on them should, I think, have the power of 
putting on a distringas which should altogether prevent a transfer, and which they could 
in no case be compelled to cancel. For instance, if a widow were left in the possession 
for a life of a property settled on her husband's son, it certainly would be hard if 
she with the consent of her trustees had the power of seUing an estate to which 
the latter might have strong local and personal attachment ; by which perhaps he 
might be more influenfced than by the actual return it might yield him as an invest- 
ment. But if land were more easily transferable and if sales of estates were more common 
than they are at present, I think that in most well drawn wills and settlements 
clauses would be inserted either allowing or forbidding the trustees to sell an estate 
without the consent of a party having a reversionary interest. 

At present, as already observed, clauses empowering truatees to sell are contained in 
most well-drawn wills and settlements affecting estates ; and I believe that the trustees 
cannot effect a sale unless such clauses are expressly inserted. Perhaps it would be 
an improvement, if in the drawing up of all future clauses and settlements it were 
understood that the trustees were to have the power of selling an estate under the 
same liabilities as at present, without the consent of the party having a reversionary 
interest, unless there were an express stipulation to the contrary. A distinction would 
soon come to be made in wills and settlements conferring reversionary interests between 
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those that conveyed the reversion of an identical property, and those that contained the ]\f^, 

reversion of merely its money's "worth. W, P. Urquhart, 

There is another distinction between land and stock to which I am not aware pubHc M.P. 

attention has been directed, viz., that the latter has a market value which is known 

every day of the year, and the former has not. Even public valuations or valuations 
made by experienced land agents appointed by private individuals do not always 
afford a fair test of what an estate may sell for at any one time, as what may be called 
fancy or accommodation prices are often given for properties. It might appear 
then, that, if all parties having reversionary or other interests in estates had not 
the power of absolutely stopping a sale by distringas, there would be no way of pro- 
tecting their interests by preventing trustees, out of consideration of some private 
advantage to themselves, selling a property at a price which, though it might be called 
a fair valuation price, was considerably less than it would reaUy fetch. The best answer 
that can be given to this, however, is, that in many cases trustees have this power now, 
and almost all mortgagees have it, and we do not hear of its being thus abused. 

29. For the mere purpose of registering the title it would not be indispensable that the 
registrar should ascertain the accuracy of the description and the identity of the land ; 
but to make the registry of the title efficacious in facilitating its transfer it seems to me 
that it certainly would be indispensable. To quote from a paper read before the Law 
Reform Society in May 1852, " One of the most obvious differences between land and 
stock," which renders the transfer of the former difficult compared with that of the latter 
is, " that there is an individuality in the former which does not exist in the latter. The 
" purchaser of the land buys a specific thing in a particular parish or place, marked out 
" by metes and bounds, and distinguished fi-om every other thing. The purchaser of stock 
" buys a certain quantity of the article, and is thereupon registered as the owner of that 
" quantity ; but his lOOL in a particular fund differs in no respect from the 100^. stock in 
" the same fund of any other owner. There is no individuality in either. If the two 
" owners exchange stock with each other no perceptible alteration is effected. Another 
" important difference between land and stock as to the facility of transfer is, the detailed 
" particularity of description required for the former, which is not needed for the latter. 
" A field must be identified by the description of quantity, boundary, parish, and county, 
" whilst the stock is inscribed in the registry as so many pounds, shillings, and pence 
" belonging to the owner." 

To obviate this difficulty it does appear to me absolutely indispensable that the registrar 
should ascertain the accuracy of the description and the identity of the land. 

31. As it would be contrary to custom and to ]3ritish notions of justice to compel every 
owner of an estate to make a fuU disclosure of his affairs and encumbrances, the registry 
ought (at first at least,) to be only voluntary. If, however, it was found that the regis- 
tration really was efficacious in gTeatly facilitating the transfer of land, increasing its fee 
simple value, and so enhancing the credit of its owner as to enable him to get money at 
less expense and at a lower rate of interest than he would otherwise do, I cannot but 
think that most landlords would ere long avail themselves of it. If the system once came 
into extensive operation, the owner of an unregistered estate would find his credit more de- 
preciated by not registering the title of his estate than might at first be thought, seeing that 
in such a state of things, the very fact of his estate not being registered would be supposed 
to imply either that his title was insecure or that his circumstances were too embarrassed 
to admit of disclosure. As in Ireland most of the estates that were so embarrassed that 
their proprietors would fear a disclosiu-e of their affairs, have been sold, there now are 
probably few landowners in that part of the United Kingdom who would for that reason 
object to having the titles and incumbrances of their estates registered. It was remarked 
in a recent paper read before the Law Reform Society that there were few owners of 
landed property who had not occasion at some time or other to raise money on their 
estates. If the having the titles and incumbrances of their estates registered would be 
viltimately the means of facilitating their raising money in the manner suggested by 
Mr. Pretty in 1850, it is probable that ere long they would all avail themselves of the 
advantage so held out to them. 

32. and 33. I do not think that the registration could in all cases be made to confer at 
the outset a warranted or parliamentary title. To quote again from the paper referred to 
above : " It will probably be admitted to be impossible, having regard to the enormous 
" expense and delay of such a proceeding, and to the difficulty and danger of acting on 
" ex parte evidence at once peremptorily, to ascertain and record against all the world, 
" through the medium of Commissioners or otherwise, the state of the title to ownership 
" of every acre of land and every incorporeal hereditament throughout the kingdom." It 
is true that this has been found possible in the Incumbered Estates Court in Ireland ; but 
in the first place I believe (though I speak with the diffidence of one who has not had a 
leo-al education), that there is less practical difficulty in ascertaining a title in Ireland than 
in England ; and in the next place, that Act must, to a certain extent, be regarded as a 
remedy for a desperate state of things which might justify a proceeding somewhat too 
arbitrary to be universally adopted in a country the prosperity of which is mainly depen- 
dent upon security, and the eschewing even any appearance of mjustice. A great step 
would certainly be made, even if the provisions of the registry related only to the title 
subsequent to its commencement. But it seems to me that although the registration could 
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^^- not, in all cases at least, confer a warranted parliamentary title, it might generally grant 

Ljr5|»//*ar/, ^ certificate or make an entry of all the then existing estates, rights, and interests, both 
legal and equitable, on the land, including, of course, all jointures, judgment debts, mort- 
gages, annuities, claims, and incumbrances of every description to which the estate was 
subject, and thus ascertain and mate a note of the degree of insecurity or obscurity in 
which every title was involved. Should transfers of land by means of the Registration 
Court become frequent, the Court might undertake to insure to the purchaser of every 
estate an indisputable title to the estate so bought, or to return him the purchase money 
should he afterwards lose his estate m consequence of the title being bad, on the payment 
of a certain sum at the time of the purchase — said sum, of course, to vary inversely as the 
security of the title. This sum, though paid by the purchaser, would in reality be deducted 
fi'om the sum which he would otherwise pay to the seller ; and as it would probably in 
no case exceed the expense that, without the system of registration, would be necessary 
to satisfy the purchaser that the title to the estate was secure ; or, if it were not 
secure, tlie amount of depreciation in the market value of an estate in consequence of said 
insecurity, (which sums, as I have already said, appear to me to be in reahty deducted 
from the net sum reahsed by the seller), the paying of it could not be objected to as im- 
j)Osing a fresh tax on the transfer of land. Indeed, so far from its operating as a fresh 
tax on the transfer, it appears to me that the degree of security afforded thereby to the 
title of the purchaser, and the certainty of the estate being rendered thereby so much 
more easily transferable, would make such an addition to the value of the land as would far 
more than compensate the vendor for any deduction that the necessity imposed on the pur- 
chaser of paying the premium for insuring the title would make from the net price received 
by him for his land. And as all uncertainty relating to the title could only be caused by 
transactions prior to its registration, extending over a progressively diminishing period of 
time, it is obvious that the sum necessary to ensure the title of any estate would become 
less and less every year, and finally vanish. 

34. It appears to me that Clause 15 and Clause 27 of the Incumbered Estates Act 
contain the outline of machinery embracing peculiar advantages for tlie introduction of a 
system to facilitate the sale and transfer of land. In the former of these it is enacted 
that " the Commissioners are to be a court of record, and shall have all the powers, 
" authority, and jurisdiction of a court of equity in Ireland, for the investigation of title, 
" and for the ascertaining and allowing incumbrances and charges, and the amount due 
" thereon, and settling the priority of such cliarges and incumbrances, and the rights of 
" owners and others, and generally for ascertaining and allowing the rights of all persons 
" in any land or lease in respect of which application may be made under this Act, or in 
" the money to arise for sales under this Act." it surely would greatly facilitate the free 
transfer of land if the power of the Commissior.ers were extended to all estates, whether 
incumbered or not, the titles and deeds affecting which were submitted to them ; for 
there is no good reason why their functions should be confined to estates which are 
incumbered to an amount equal to and exceeding half their value. Their capacity for 
dealing with unincumbered estates appears to be recognized in Clause 46, which permits 
them to authorize the exchanges of lands not subject to be sold under the Act. If the 
Commissioners were able to make out a clear and undisputed title to any unincumbered 
or only slightly incumbered estate brought under their examination, their conveyance 
might be sufficient to pass the fee-simple and inheritance of the lands thereby expressed 
to be convej^ed, subject to such tenancies, leases, and underleases as shall be expressed or 
refei-red to therein as aforesaid, as in clause 27 of the Incumbered Estates Act. And it 
appears to me that they might also, as now, retain sufficient of the purchase money to 
pay off all incumbrances, and then transfer the estate free from all such incumbrances ; 
or where the purchaser chose to buy the estate subject to those incumbrances, the 
Commissionei'S might let them remain a charge on the estate as before. Bj' Clause 23 
the Commissioners have the power, should they think fit, to make the sale subject to any 
annual charge affecting the land, or part thereof, or to any such apportioned part of such 
annual cliarge as they may think fit, and where such land or lease, or part thereof, is 
subject to any incumbrance, under the terms of which the incumbrancer cannot be required 
to accept payment of the principal money before the expiration of a term of years 
unexpired, such sale may, if the Commissioners think fit, be made subject to such an 
incumbrance. The vesting the same or analogous powers in any new Commissioners would 
enable them, in cases where it seemed desirable, to effect the sale of slightly incumbered 
estates subject to certain charges of the same description. But if land were more easily 
transferable than it is at present, it is probable that the incumbrances thereon would be 
much fewer in number, and of a much simpler nature than at present, and the necessity 
of selling land subject to any incumbrance, except a life annuity, would very soon cease. 

.'jo. I have examined with considerable attention the system of land debentures which 
has existed in Prussia since the time of Frederick the Great, and the full details of which 
are given in a work entitled " Darstellung des Wesens der Pfandbriefe, von Carl Ludwig 
Heuirich Rabe," published at Halle and Berlin in 1818 ; and also by another German 
writer, Eulow Kummerow, in two pamphlets, published at Berlin in 1843 and 1847. I 
^v\\\ state hero some of the advantages which are enumerated by the latter writer 
as having resulted from tlieir use in Prussia, and which I think would equally follow 
their introduction into the United Kingdom. 
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They effectually establish the credit of every owner of real property, inasmuch as he is Mr. 

enabled, by their iastrumentality, to command a certain sum of ready money in proper- ^. P. Urquhart, 
tion to the value of his estate ; and the proprietor is free from having any loan on his M.P. 

estate suddenly recalled. Every owner of property is furnished with the means of 
improving his estate, and paying off, if advisable, any joint partners or coheirs 
thereof that may exist. As the land debentures, which are given to the capitaKst 
in return for his loan, rest on the security of the property of all the members of the com- 
panies, which for the most include all the landowners of the respective provinces, they 
lose the character of private loans ; and as they pass from hand to hand like paper money, 
they have a wide circulation, and put the most unfavourably situated localities on a par 
as regards credit with those more favourably situated ; by their means the unprofitable 
accumulationl of capital in the hands of people unable to turn it to account for themselves 
is prevented, and as they can always be cashed in the money market, they afford an 
excellent temporary investment. The capitalists thereby enjoy a better security, both 
for their principal and the punctual pajnnent of the interest due thereon, than they could 
from any loan made to a private individual. 

The state of things which existed in Prussia previous to the introduction of this 
system, as delineated by Carl Ludwig Heinrich Eabe, is so like that which prevailed in 
Ireland subsequent to the famine years, and shows so clearly its advantages in remedying 
a certain class of evils, that it will not be irrelevant here to quote his description of it. 
It is nearly as foUows : — " In consequence of the events of the seven years war, the value 
of all landed property was unduly depressed ; by reason of the great number of estates 
that were brought into the market, all probability of its recovery seemed to be precluded. 
This depreciation caused the ruin, not only of the embarassed landowners, who were 
obliged to part with their estates at very inadequate prices, but too frequently also of the 
creditors themselves ; inasmuch as it often happened that the estates on which they had 
lent money did not sell for a sum sufficient to satisfy their claims. Capitalists were in 
consequence very distrustful of lending thek money, even on good security, and generally 
" applied to the lawyers to find investments for them ; the lawyers, having thus acquired 
" a command of all the floating capital of the kingdom, would procure no loan without 
" charging a large commission, and, tempted by the hope of getting this commission, they 
" frequently advised capitalists to recal their loans, thereby adding to the embarrassment 
" of the landowners. Consequently all the agriculture improvement ceased, while much 
" capital lay idle." 

Perhaps the advantages that may be expected from the system of land debentures are 
best summed up in the words ofBentham: — "Benefit to landlords, — benefit to every 
bodyin general, but to those who are among the people's very worst enemies." 

The land debentures in Prussia are issued by companies of landowners which began to 
be formed in its different provinces in the year 1769 and the following years. In some 
of the proviuces it is optional with the proprietors to belong to them or not as they please ; 
in others they are obliged to do so, whether they wish to avail themselves of their advan- 
tages or not ; or, in other words, all the property of the province goes security for the 
money borrowed by the companies. For the money borrowed the companies issued deeds 
of mortgage, called debentures, somewhat resembling the deeds proposed by Bentham 
under the n?me of land pledges, on the joint security of the estates of all their members. 
The different members of the company are able to borrow money from the company, on 
the security of their own properties, to the extent of a certain proportion, generally one 
half of their value, for which they are charged a small commission, varying fi'om one fourth 
to one fifth per cent., and on which they pay an interest exceeding that paid by the company 
by a small additional per-centage, sufficient to cover the expenses of management. About 
one sixth per cent, additional interest has generally been fou.nd sufficient for this purpose. 
The notice required from any holder of a debenture wishing to be paid back his prin- 
cipal, is generally six months. Some of the debentures are unconvertible ; they have, 
however, generally been negotiable at any time, and for the most part brought even a 
small premium in the money market. The only time that they continued at a discount 
was during the late wars when Prussia was overrun by foreign armies, a period at which 
any securities affecting the land must have been depreciated. In the majority of them 
the interest is payable to the bearer, and they pass fi'om hand to hand like bank notes. 

In a pamphlet on this subject published in 1853, I have suggested the establish- 
ment of a land credit company in Ireland, authorized to issue debentures in the following 
manner. Let there be constituted a court of paid commissioners sworn to secresy, whose 
business it shall be to examine into such titles to estates as are voluntarily brought to 
them. A continuation of the present Incumbered Estates Commission might suffice for 
that purpose in Ireland. A pamphlet entitled " Outlines of a Plan for insuring 
the Stability, and reducing the Expenses of investigating Titles to Landed Property by 
means of their ofiicial Investigation and Certification," by Henry Tyrwhitt Frend, bar- 
rister-at-law, shows how this object might be accomplished in any part of the United 
Kingdom. 

Let the commissioners on the completion by them of the examination of each title, 
crant a certificate descriptive of the precise state of all the then existing estates, rights, 
and interests both legal and equitable on the land. A company similar to the German 
land credit companies might then be formed by the owners of all those estates the titles 
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Mr. and circumstances of -which were found to be such as would afford good security for a loan 

W. P. Urquhart, sufficient to discharge existing encumbrances. 

M.P, To give a company of this description a fair start, it is extremely desirable that it 

-- — should be formed, and that,at first at least, its affairs should be managed, under the super- 

intendence of the government. If the government were to guarantee the loan that 
would in the first instance be required to pay off the existing encumbrances on the estates 
of its different members, the confidence that would thus be imparted to it in the eyes of 
the public would enable it to raise the money at a somewhat lower interest than it could 
otherwise do. The very fact of its being called a government company might cause many 
proprietors to belong to it who could not be induced by any other means to allow their 
estates to be even nominally responsible for the debts of other people. The usual 
objections against government interference would not be applicable in this case. By so 
doing the government could not be said to be favouring or patronizing one interest at 
the expense of another. Its superintending the formation of the land company, and 
guaranteeing the loan necessary to set it going would be merely tantamount to its giving 
the public an assurance that it had freed its property from the legal technicalities which 
had hitherto prevented land from being more readily available as a security for a loan, 
and that the circumstances of the estates of its members were such as to preclude all possi- 
bility of risk, — an assurance which could hardly come from any other quarter, nor be 
given by them in any other manner. Nor would this proceeding on their part cause any 
diversion of the national capital or any tightness in .the money market. For as in this 
instance the loan raised under the guarantee of the government would be applied to pay 
off existing incumbrances, it would of course set free and bring into the money market a 
corresponding amount of capital which had hitherto been locked up in these incum- 
brances. 

The company might afterwards imdertake to lend, to any of its members requiring it, 
a sum equal to the difference between the loan given to him to discharge the previously 
existing encumbrances and half the value of his estate. Such member would of course be 
required to give adequate legal security to the company for both the former and the latter 
The company being the sole creditor of his estate, and the title and circumstances of it 
being fully known to them, the deed necessary to confer this security might be made at a 
small epxense without any delay, and in a form as simple as that of the German land 
debentures or of the deed of land pledge proposed by Bentham in his review of Humphrey's 
"Eeal Property Code." 

There are of course several modes by which the company might raise the capital suffi- 
cient to make these advances to the proprietors who needed them. Perhaps its simplest 
way would be to raise in the first instance a sum equal to half the value of its property, 
and to invest in public securities that portion of it which was not required to pay off 
existing encumbrances, till it was needed for further advances. 

This short plan of land debentures, is, of course, wanting in many details, some of which 
I have considered in the pamphlet from which I have taken it, and others which will 
doubtless occur to to those who have had practical experience in conveyancing. But 
it is hoped that it may be of some use in suggesting to the latter a mode by which a great 
public benefit may be accomplished. 

I have no special information to give about the Ordnance maps of Ireland. They do 
seem however to me to possess aU the desiderata of a map such as was desired by the 
great law reformer Bentham, when he penned the paragraph, " Give me, said Archimedes, 
give me but another place to stand upon, and I will give motion to the earth. Give me 
say I, give me but a map to point to, and I will give rest and quiet to all who inherit 
this our portion of the earth's surface." 

To illustrate the advantages of the present uniform valuations of Ireland for the 
institution of a company to issue land debentures, I will quote what a German writer 
says about the necessity of a similar valuation in the different provinces in Germany to 
secure the efficiency of the land credit companies : " For the purpose of making loans it 
is not so necessary to ascertain the temporary condition of a property as its least ex- 
changeable value. This chiefly depends upon the chemical and physical composition of 
the soil, on its Ipcahty — on the climatic influences to which it is exposed — finally, on the 
vicinity or distance of the market, and on the higher or lower wages of the labour 
bestowed on it." The following description of Mr. Griffith's valuation, given in Ferguson 
and Vance's book (p. 81,) shows, that it is adapted to the above conditions : " The almost 
tmiversal character given of Mr. Griffith's valuation has been, that as a whole it was 
executed on truly correct and scientific principles, and that it was a good tmiform 
valuation at a low rent, However, being intended for general purposes of mere taxation, 
it could not properly, and did not profess to enter into any consideration of what might 
be called the commercial or the accommodation value of the lands ; so that it might 
estimate two adjacent fields very differently, according to the intrinsic value of their 
soils ; and the field that was inferior might, according to this estimation, be the more 
valuable of the two for letting." In the same book I also find it stated about Mr 
Griffith's valuation, "'Experienced valuators in England almost uidformly adopt two 
different scales of valuations for estates ; one for the piu-pose of letting, which is generally 
something intermediate between the actual value of the farm in its present condition and 
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its fature improvable value, estimated from its capacity for improvement ; and another of Mr. 

the fee simple value for the purposes of sale, which is at least twenty-five per cent, lower W. P. Urquhcurt, 

than the renting value ; and for this latter purpose the original valuation of Mr. Griffith ^i-P- 

would appear to be capable of useful adaptation, and has been generally used and relied on, 

we believe, with satisfactory results in the extensive sales effected by the Commissioners 
for the Sale of Incumbered Estates." Thus Mr. Griffith's valuation appears to possess all 
the requisites which a person experienced in the working of the Prussian land debenture 
system asserted to be required for its efficacy in that country. 

W. Pollard IJequhaet. 

Mr. John Locke (Incumbered Estates Commission, Dublin). — 24i^ Jcmuary 1855. Mr. J. Locke. 

The sale and transfer of lands and tenements in Ireland would be facilitated, and ex- 
penditure of time and money economized, by public registers, to serve as a definite record 
of title. 

Every record of title on the register to be accompanied by a tracing, or ter-chart, from 
the Ordnance survey ; so that, in fact, a Land Index, founded on the basis of that survey, 
and accurately following its nomenclature, would be the prime standard of reference. 

To render this plan more comprehensive and clear (as also to suit the objects of the 
tenement valuation), the Ordnance sheets of cities and towns, and indeed of aU densely 
peopled districts, sliould be enlarged to the scale of 60 or perhaps 80 inches to a mile. The 
present scale is 6 inches, excepting Dublin city, which is 60 inches. Independently of the 
purposes of registration, the facilities these enlarged maps would afford for all arrange- 
ments with reference to division and improvement of holdings would prove a vast benefit 
both to landlords and tenants. 

By some such plan of registry, land and immoveable property might be made easily 
and cheaply negotiable, in large or small parcels, each record of tenure, upon sale, transfer, 
or demise, being cancelled by an appropriate stamp, so as not to render illegible the 
original entry, and then a new certificate to be issued hj the Registrar. Every certificate 
issued from the registry ofiices to be considered conclusive evidence of the registry itself, 
and frimd facie evidence of the validity of the transfer. 

The difliculties and expenses of a general registration would certainly be very great, 
especially in the origination of the scheme ; but the system would self-adjust itself in 
course of its working, and might be made instrumental in economizing other civil estab- 
lishments and modes of public procedure, by affording means of reliable information to 
Poor Law oflicials and to tax collectors, and serving as a basis for government inquiries 
respecting the industrial and social statistics of the country. 

Four years since it was suggested iu a pamphlet [" Ireland — The People, the Land, and 
the Law,"] by the writer of these observations, that the machinery of the Incumbered 
Estates Commission might be made serviceable in carrying out the plan of a Land 
Registry by map, and if the system had been adopted from the commencement of 
attaching a tracing from the ordnance survey to the memorial lodged of each conveyance, 
we should now possess a registry by map of two million acres, or about one tenth of 
the area of Ireland, over which proportion the landed proprietary has been increased 
five-fold by the results of the sales under the Commission. 

A registry system, such as suggested, would render necessary the establishment of a 
judicial tribunal for completion of its functions ; and for this the Incumbered Estates 
Commission presents a fair practical model, in the economy, amount, and completeness of 
the labours, accomplished within a comparatively short period of time. 

The writer of these few observations feels the impossibility of establishing a compre- 
hensive and complete registration system in aU its diversified relations, except by gradual 
and carefuUy considered steps ; and, avoiding the presumption of theory, he has endea- 
voured to keep within the limits of his own experience, and to suggest one sure step in 
the right direction. 

January 1855. ■ John Locke, 

Incumbered Estates Commission, DubKn. 

Mr. W. Neilson Hancock LL.D. (Barrister, Dublin). — 25th January 1855. j[f^_ 

1. There can be no doubt that the sale and transfer of land is greatly impeded, and N^ancock, 
is rendered much more expensive than it ought to be, by the necessity which exists for _!_' 
the retrospective investigation of the title on the occasion of each successive transfer. 

Such a waste of highly-paid labom- is an unnecessary burden on the owner of land. 

2. A registry of the title to land, if at aU properly arranged, would facilitate the 
disposition of land, and render such disposition much more secure than at present. 
There woidd be little delay or expense in conducting a transfer, and consequently the 
inquiries indispensable for security would rarely, if ever, be dispensed with. A registry 
of assurances can never give the same facility of transfer or security to a purchaser, a 
tenant or a subsequent incumbrancer, as a registry of titles, for in a registry of assu- 
rances all ambiguities of phraseology and all legal diffi[culties of construction in any deed 
are impressed on the title to the land, and thus affect all subsequent interests as long as the 
particular deed remains in operation. 
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Mr. 3. That the sale and transfer of land would be facilitated by establishing a public 

W. N. Hancock, register of title can be demonstrated by the case of railway shares. They are primarily , 

LL.D. interests in the fee of the land on which the railway is constructed. If all estates in 

land were placed under arrangements for registry and transfer similar to those relating to 

railway shares, the present unnecessary delays and expenses of transfer of land would 

be entirely obviated. 

4. Under a proper system of registering titles the increased facility of sale and transfer 
would be obtained, — 

1st. By avoiding the investigation of the past title ; 
2ndly. By diminishing the expense of transfer ; 
3rdly. By making the buyer more secure ; 

And, lastly, by diminishing all delay of transfer, which is perhaps the greatest 
inconvenience and burden of the present system. 

5. The present high expense of transfer falls almost entirely on the seller, so that he 
would be the greatest gainer by any diminution of that expense. 

The seller would, however, gain much more than this ; for the effect of absolute title 
and transfer by entry on the register would most probably be to raise the selling price 
of land, having such advantages, several years' purchase above the price of other 
land. 

In short, to whatever extent the public appreciated the value of the new system, the 
seller must gain, as the competition of buyers would raise the price. The buyers, again, 
would gaiii by finding the real advantages of the system much greater than the common 
estimate. 

6. Where the investigation and inquiries into title are honestly conducted to the 
extent of affording really adequate security to the purchaser or lender, about nine tenths 
of the expense of a purchase may be taken to arise fi-om such inquiries and the matters 
connected therewith. 

7. The case of railway shares, to which I have already referred, shows that it is per- 
fectly possible to form a register of title as distinguished from a register of the various 
deeds and assurances under which the title has been derived. 

8. 9. In order that a register of title should be instrumental in simphfying generally 
the title to land and the forms of conveyances, it would be necessary to make some 
very comprehensive yet simple changes in our law of real property. These I will briefly 
explain. 

1. All settlements of real estates should be required to contain, what many well- 
drawn settlements now contain, a power of sale and a complete leasing power. 
Both these powers should be vested in the same persons, ordinarily two in num- 
ber, one being the tenant for life or some one named by him, and the other being 
a trustee selected to represent the wife, children, and others interested in the 
settlement. 

2. All mortgages and other charges affecting land should be deemed to be subject to the 
preceding powers of sale and leasing, with the proviso that there should be a third 
trustee, named by the first incumbrancer, or chosen by the creditors, associated 
with the other trustees. This would be merely making mortgages with powers 
of sale universal, and adopting the principle which for five centuries has prevailed 
in the Scotch Law, hy which bona fide leases at the best rent without fine take 
precedence of all incumbrances. 

3. The present principle of treating a trusteeship as an estate, and not as a personal 
ofiice, should be abolished. There should be no survivorship, nor devolution of a 
trusteeship on real or personal representatives. Upon the death or other vacation 
of the ofiice of trustee, the remaining trustees should have no power to act until 
a new trustee had been appointed by the parties, or, in default, by the Court of 
Chancery, to represent the tenant for life, members of the family or incumbrancers, 
as the case might be. 

4. Instead of the entry of lis pendens, or the appointment of a receiver over property, 
pai'ties now entitled to enter a lis pendens or to obtain a receiver should have a 
power to apply to the Court of Chancery to appoint an official trustee, resident 
in the county where the property was situated, who would then be entered on 
the register as a trustee of the powers of sale and leasing ; the management of 
the property could thus be carried on by an agent approved of by him and the 
other trustees, and the Court of Chancery need only be resorted to by way of 
appeal from the management of the trustees. 

The Court of Chancery should also be empowered in other cases of comphcated 
interests to entei-fcain apphcations for the appointment of special trustees. But 
subject to the cases thus provided for, there should usually be not more than three 
persons registered as trustees of the powers of sale and leasing with respect to 
any land. 

5. In order to pass from our present system to a register of titles, it would be neces- 
i-ary to create a jm-isdiction in commissioners, (who might be styled Estates Title 
Commissioners,) appHcable to all land, whether incumbered or not, similar to that 
of the Incumbered Estates Court in Ireland, by which an absolute or parlia- 



LL.D. 



APPENDIX, PART E, 439 

• 

mentary title to the land, subject to certain leases or tenancies, should be declared Mr. 

to be in the owner in fee, or in the two trustees or three trustees, as the case ^- -^^ Hancoch, 
might be. 
6. It should be provided that a simple entry in the register, by the owner or trus- 
tees, as the case might be, should transfer the absolute title to a purchaser, all 
claims and interests previously affecting the lands being transferred to the funds 
arising from the sale ; and, in like manner, that a lease by the owner or trustees 
should be as absolute as the leases confirmed by the Incumbered Estates Commis- 
sioners. 
With the above changes in the law, a convenient and efficient register of title could 
be readily constructed. It would necessarily contain only the names of the owner 
and trustees who had absolute title, and the leases and tenancies confirmed by the 
Estates Title Commissioners, together with aU subsequent absolute or parlia- 
mentary leases made under the power of leasing. 
Besides the register of title, there should be in the same offices an entirely distinct 
register, including incumbrances, settlements, and wills, on a plan similar to that 
adopted in Belgium. This register should not, however, in any way afi'ect 
purchasers or tenants, but should only bind the parties who created incumbrances 
and settlements, their heirs and personal representatives, and the trustees for 
incumbrancers or the family. The distinct register of incumbrances would be of 
great use in regulating the distribution of the money arising from a sale, and in 
determining all questions of priority amongst incumbrancers, but it would not 
in any way complicate or impede the sale or leasing of land. 
The registry should, I may observe, be in all cases in duplicate ; first in a local office, 
and then an authenticated copy transmitted to a central office in the metropolis. 
The local office should be in each county town or in each Poor Law Union. 
In this way security would be provided against any destruction of a part or the 
whole by fire or outrage, and a check would be provided against fraudulent 
alterations of entries. 
Such a system of registry would provide for all the purposes for which property in 
land exists. It would, in the first place, afford both to the owner and tenant 
simple and perfect security, so far as title is concerned, for the outlay of their capital 
in the production of human food and the construction of human habitations. 
Secondly, entails and family settlements would have that reasonable amount of 
security which they now have in all cases where powers of sale and leasing powers 
are inserted, whilst no carelessness of the solicitor or conveyancer, and no igno- 
rance or obstinacy of the parties to the making of the settlement, could place these 
institutions at variance with the interests of the community at large. 
Thirdly, incumbrancers would have that security and information in every case, 
which the parliamentary title and conveyances of the Irish Incumbered Estates 
Commissioners now afi'ord in the cases of property sold by that Court. They 
would also have their rights protected by a trustee to represent themselves. 
Lastly, the Guardians of the Poor and other bodies having powers of local taxation, and 
Commissioners for the Income and Succession Taxes, would have the information 
which they require for the discharge of their duties furnished to them in a perfect 
and inexpensive manner. 

10. It is, I think, essential to a proper register of title that the present actual and 
existing title should alone be binding on purchasers and tenants. 

11. Any deduction or history of the title which the register might disclose should not 
afiect purchasers nor tenants, but should only afi'ect the trustees for sale, or persons 
getting possession of the funds arising from a sale. 

12. Upon the plan I have explained, aU forms of ownership, except those admissible 
on the register of titles, would be in the nature of trusts. 

13. Equitable interests and trusts would not, on such a plan, bind or afiect the title 
of a registered purchaser or of a tenant, unless such interests were of their own creation. 

14. Equities and trusts should be allowed to confer a right against the land whilst in 
the possession of the owner who created the trusts, or in that of his representative. 
When the land was sold, the equities and trusts should be transferred to the funds arising 
from the sale, and so the purchaser would take the lands discharged of the trusts. 

15. Trusts and equities intended to afiect the registered owner could be protected on 
the register of titles, on the above plan, by the trustee for the family settlement, or by a 
special trustee (if allowed by the Court of Chancery), and then no valid sale or lease 
could be made by the owner without the assent of the trustee. 

16. The existing system of settlements, by which the limitations and trusts of the 
settlement modify and become part of the title, would be tmchanged under a simple 
register of title, so long as land continued in the possession of the trustees of the settle- 
ment. Upon a sale, these limitations and trusts would attach to the funds arising from 
a sale. 

17-23. I do not think that settlements, trusts, and equities would be as well protected 
by any plan of distringas or caveat as by the system already explained of having a 
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Mr. trustee to represent beneficiaries. And if that system were adopted, a distringas would 
W. L. Hancock, only be necessary pending an application to appoint an official trustee, or to remove a 
LL.D. trustee for misconduct. I therefore give no further answer to the questions about the 
distringas. 

24. Upon the system I have explained, equitable interests and trusts would be pro- 
tected by a trustee, without whose assent the registered owner could not alienate the 
land. 

25. I do not consider the instances of misappropriation or misdealing by trustees of 
stock or money, involving loss to their beneficiaries, frequent or numerous. The cases 
which do occur arise chiefly from the defect I have noticed in our laws respecting trus- 
teeship, by which it is looked upon as an estate rather than a personal office. When one 
trustee dies, the survivor has the same control over the trust funds as over investments 
of his own. This should be obviated, by requiring the appointment of a new trustee 
previous to any transfer of stock or money held ia trust. 

26. I think it essential to a satisfactory system of registration of title to vest the 
ownership, both legal and equitable, in trustees, with powers of sale and leasing, the 
security of the beneficiaries to depend on their always having a trustee to represent 
them. 

27. I do not think that the security of settlements or trusts would be unduly impaired 
by their ceasing to biad the title and follow the land, and depending for their efficacy, 
as against the land, upon the character of trustees selected by the beneficiaries. The 
transfer of land is usually known to tenants and other persons in the locality, and is 
therefore less subject to fraud than transfers of stock The security would be iacreased 
by having the transfer recorded ia the local office first, as I have suggested. 

28. If the registry of title were coupled with a well-constructed public map, both the 
accuracy of the register and the security of purchasers would be increased. A public map 
is, however, by no means indispensable to a register of title, as such a register could be 
based, as in some continental states, on descriptions similar to those now used in deeds. 
Such a system would necessarily have, so far as descriptions of parcels are concerned, as 
much accuracy as either the present English or Irish system. 

In introducing a registry of title it is important to bear in mind that the formation 
of a register ought ordinarily to precede the construction of a pubhc map, just as the 
rental usually precedes the sui'vey of an estate. It is, in fact, impossible, without a 
register of descriptions, to construct a proper map. Consequently, to postpone the 
introduction of registration by title until a perfect public map has been completed is to 
postpose it indefinitely. 

Inattention to this circumstance has led to the result, by no means creditable to our 
legislation, that such an important measure as Sir John RomiQy's Act (13 & l-i Yict. 
cap. 72.), for amending the registration of assurances in Ireland, passed in 1850, has 
to the present hour remained a dead letter. The Lords of the Treasury were empowered 
to have a land index constructed for each county in Ireland, and when the maps and 
indexes were complete the Act was to come into operation. So far as the pubhc are 
aware, it does not appear that the index of a single county has ever yet been commenced. 

29. The description of the premises would be determined in the first instance by the 
decision of the Estates Title Commissioners. The registrar would ^ have to ascertaia the 
accuracy of the description and the identity of the land only in case of a division of the 
lots originally determined. 

30. The appointment and removal of trustees might be entrusted to the chief registrar ; 
and this course would in the first instance be desirable, as such proceedings should be 
entirely free from law taxes. Besides, the introduction of a new system is generally 
more efficiently carried out by officers specially selected for the purpose. The officials 
of old tribunals sometimes defeat important changes, by fanciful distinctions and construc- 
tions, and by vexatious restrictions. 

31. No title should be entered in the register of titles until it had been made absolute 
or parhamentary by the decision of the Incumbered Estates Commissioners or the 
Estates Titles Commissioners. After such decision, registration should be compulsory. 

32. Upon the plan I have explained, the commencement of absolute or parliamentary 
title would be, not the act of registration, but the decision of commissioners having jmis- 
diction similar to that of the Incumbered Estates Commissioners in Ireland. The claimants 
and the nature of their rights, would be ascertained by investigations similar to those now 
made by the Incumbered Estates Commissioners in Ireland, and would be set forth in 
their decision. 

33. If the provisions of the registiy related only to titles subsequent to its establish- 
ment, sixty years would elapse before any land would be perfectly transferable. 

Answees to Supplemental Questions. 

34. The present circumstances of Ireland render it peculiarly easy to introduce the 
system of registering titles which I have explained. 

In the first place, the proceedings of the Incumbered Estates Comi have been pre- 
eminently successful. The Irish public has become convinced of the advantages of abso- 
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lute title. In the majority of advertisements of money to lend in the Irish newspapers Mr. 
the paragraph now occurs, " parliamentary title preferred." Under such circumstances, W. L. Hancock, 
the extension of the jurisdiction of the commissioners in such a manner that an owner LL.D. 
could get his title confirmed without selling his estate would be a most popular measure. 

The existing register of deeds affords to the commissioners the same facilities for exer- 
cising the extended jurisdiction proposed to be conferred on them which it has done 
abeady in the case of sales. 

The registers of deeds and judgments also afford to aU existing claimants great security 
that their rights will be fully considered and ascertained by the commissioners, as every 
decision conferring absolute title would be based on an investigation founded on a nega- 
tive search. 

The Ordnance survey is complete for all Ireland, and affords the greatest facilities for 
having the descriptions in deeds laid down upon it, so as to construct in a few years a 
perfect register of title based on a public map. 

The uniform public valuation is the basis of local taxation, and being founded on the 
Ordnance survey affords a ready means of connecting title with taxation, and showing a 
purchaser the scale of taxation. 

35. The system of registration of title would naturally lead to a system of mortgages 
or charges transferable by entry on the register of incumbrances. As owners should be 
allowed to issue contemporaneous mortgages, they might in this way issue transferable 
land debentures. The security of these debentures would, on the system I have explained, 
rest chiefly on the trustee for creditors. If the manager of a joint stock bank were 
selected as trustee, and if the debentures were all endorsed and guaranteed by the bank, 
they might be found a convenient security by the public. 

It seems more probable, however, that the system I have explained would throw the 
trade of lending money on land into the hands of bankers, and that they would keep 
the mortgages in their own hands, and give deposit receipts for the money intrusted to 
them. 

The lowering of the rate of interest on loans on land which would result from the 
improved system would diminish the inducement which the public now have to transfer 
their money from deposit receipts to mortgages. 

The greatest condemnation of the existing system of lending money on land is the 
reluctance which bankers, the natural traders in loans, have to lend on mortgage or judg- 
ment. The security which they refuse, careless trustees, ignorant people who have 
savings, and widows and others who have some small provision, are advised to accept, and in 
this way the whole risk of bad security is thrown on the classes least able to bear it. 
A return of the incumbrancers who have not been paid by the sales in the Incumbered 
Estates Court would disclose the calamities that have fallen on puisne incumbrancers 
from the present system. 

Notwithstanding the extent of these evils, I am not prepared to recommend that the 
debentures should contain any certificate as to value from the Estates Title Commis- 
sioners, or that they should be in any way guaranteed as to value by public ofiicers. 

A judicial tribunal can guarantee title, because it is an absolute question to be decided 
once for all ; but no certificate of a public ofiieer can relieve the lender from the necessity 
of watching changes in value. 

Mr. Scully, in his " Irish Land Question " (p. 8 ), mentions a case in point. The lands 
of Mantlehill in the county of Tipperary were valued by public officers, in 1842, at 
663Z. a year. On an appeal before the assistant barrister, in 1860, the valuation was 
reduced to 245L If debentures had been issued in 1842, up to ten years' purchase, they 
would, in 1850, have been worth only 14s. in the 11. 

The tendency of any system of debentures is to prevent the lender watching these 
changes in value. It appears * from the history of Lord Audley's estates at Skibbereen, 
that on a speculative estimate of the value of his estate, supported by the false state- 
ments of the promoters of a mining company, he raised 15,000^. by debentures, after liis 
property was incumbered beyond its entire real value. On its sale in the Incumbered 
Estates Court, not a single holder of a debenture was paid. 

Then, to take the case of a public body : the corporation of Belfast have, under par- 
liamentary powers, issued debentures for 200,OOOZ., charged on the rates ; they have 
besides raised 80,000/. alleged to e secured by the value of the building ground in their 
hands ; on their creditors demanding payment, they refuse immediate payment, as they 
say that their building ground, if sold compulsorily at once, will not bring its full value, 
— that, if the sale be only postponed, the full value wiU be realized ; now, if an extensive 
permanent change in the flax trade should retard the hitherto extraordinary progress of 
Belfast, and if no further increase of the town should take place, this building ground 
would sink to the value of town parks, and the lenders of the 80,000/. might be ruined. 
How could a public officer fix the value of such building ground, and warrant it to the 
public ? 



* See the case of Pike v. Vigers, 2 Drury and Walsh's Reports, p. 1. See also " The Causes 
of Distress at Skull and Skibbereen during, the Famine in Ireland." — Transactions of the Dublin 
Statistical Society, vol. ii. 
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Mr. The tendency of the public to trust implicitly where there is even the name of public 

L. Hancock, security or guarantee is shown by the case of Savings' Banks. Notwithstanding the 

LL.D. failure of the Cuffe Street Savings' Bank in Dublin, and that of others in England and 

Ireland, the general belief is stUl prevalent that the depositors have public security for 

their money, although the fact is they have only a very limited amount of security from 
the managers to look to. The Government is only responsible for what the managers 
pay over, and not for what they receive. 

From the doubts created in my mind by the considerations suggested by the cases I 
have referred to, I am not prepared to recommend any system of debentures issued on 
the authority of Estates Titles Commissioners, nor any system of having the value of 
debentures warranted by public oiEcers. 

36. The Ordnance survey is one of the most valuable acts of practical government that 
has ever been carried out in Ireland. The maps are in universal use in the management 
of estates, in the sale of land, and in the valuation of land for public and private pur- 
poses. The boundaries of the old divisions of the country, such as counties, baronies, 
parishes, and townlands are set out on the maps ; the Poor Law unions and electoral 
divisions are aggregations of townlands, and can therefore be at once ascertained. 
In the southern counties the maps show the divisions of fields and tenements ; and this 
system is being extended to the northern counties. These maps afi'ord, therefore, the 
requisite materials to construct a public map as a basis of registration. Let the descrip- 
tion of title as stated in the deeds of absolute title be compared with the tenements, and 
laid down on the map, and the map can ever after be made the basis of registration. 
The scale of the Ordnance survey is for the entire country six inches to the mile, and 
the separate maps of towns are on a scale of sixty inches to the mile. The country 
scale is large enough ; but I have not had occasion to try the town scale sufficiently 
in practice to give an opinion as to it. I am not aware of the total cost of the Ordnance 
maps, nor of the period occupied in their preparation. 

W. Neilson Hancock, LL.D., 

Examiner in Jurisprudence and Pohtical 
Economy in the Queen's University 
in Ireland, and formerly Archbishop 
Whately's Professor of Political 
Economy in the University of 
Dubhn. 

Mt. H. Oldham. Mr. Heney Oldham (Solicitor, Dublin). — 26f^ January 1855. 

L Keteospective investigation is not necessary on each successive transfer, as a 
statement of title, once deduced and advised on, is handed down with the deeds and the 
searches made previously, and the subsequent deduction of title only is required on 
next transfer. 

In Ireland almost every title begins, say 150 years ago, with Crown grant and patent, 
granted under the Acts of Settlement in the reigns of William III. and Anne, the country 
being then parcelled out anew, and but a few deeds or descents deduce the title to the 
present, save so far as complicated by settlements and trusts which a registry of title could 
hardly embrace. Title in Ireland is, consequently, cheaper than in England, and the 
existing registry, in case of loss of deeds, gives easy and clear evidence of ownership 
Titles are frequently deduced exclusively from the registry of deeds. 

2. The disposal of land would be impeded by non-existence of a deed registry, but a 
title registry, classifying as in tables the several deeds, is impracticable. 

3. It would soon become so involved and complicated that a register of title would be 
the greatest impediment. No public office could analyze and tabulate the mass of deeds 
yearly executed. 

4. A statement of the past title is generally among the family deeds, and in leaseholds, 
the purchaser seldom goes behind the lease. 

5. Eventually I do not think expense would be reduced. 

6. An absurd question ; the ratio depending on amount of purchase nioney. In large 
purchases the expense would not be more than a broker's commission on the transaction, 
and in practice large mortgages are frequently effected on a commission to cover aU costs. 
Mr. Fitzgerald, the taxing officer of Incumbered Estates Court, can give more full 
and accurate information on this point than any one else. Title was fully investigated 
of every estate sold, and the costs are all lodged in his office. A few figures will give 
amount in a number of selected cases of sales of large amount and of small amormt, as 
the costs of title are generally all together in the general bill of costs ; the total cost of 
sale is no criterion, the greater portion being incidental to the rental and advertisements. 

7. I think impracticable, especially on subdivision of parcels, or disputed successions. 

10. Who is to decide on the present title ? 

11. Deeds may embrace several titles which should be parcelled out and allocated on 
record. If the several lands and parties be separately indexed, more cannot well be done. 

12. If a register of title be adopted, such a course, though unjust, should be followed. 

13. Utter ruin to parties beneficially entitled if such a system were adopted. Though 
trustees be honest, their representatives may not be so, with such a temptation held out 
to them. 

14. Ditto. 



APPENDIX, PART E. 443 

1 5. This -would render the register as voluminous as deeds are now. ^j/^. jj_ Oldham. 

16. In my opinion they could not. 

17. These equitable rights should bind a purchaser, and if a deed be registered he 
should have a copy to learn who are beneficially entitled. 

25. They would be much more numerous if the trustees were actually owners, and 
purchasers from them not bound by trusts ; witness defalcations by stockbrokers, &c. 
holding general powers of attorney. 

26. Most objectionable. 

27. The security would be nearly gone, and parties depending on them for maintenance 
in constant anxiety. 

28. No map could be constantly varied to suit the changes in parcels and subdivisions. 
The Ordnance maps at present are in many cases useless, and do not show present boun- 
daries, railways, suburbs, &c. 

29. All this presumes that a plot of land or estate is like a parchment debenture or 
bond, which never vai-ies, and can be traced and entered from hand to hand. 

32. Commissions or authoiities to confer indefeasible title should be exceptional, as 
otherwise great injustice may be done to third parties, and they should not have their 
rights dependent on accuracy of officers of a court which, if permanent, would induce 
carelessness in giving notices, &c. Even in Incumbered Estates Court veiy much depends 
on tne accuracy of and confidence placed in the statement of the solicitors practising, 
without good faith on whose part many rightful owners and tenants would be ousted. 

34. The less tampering in these matters the better. The registry, however, should be 
made fuller by requiring consideration money and trusts to be shortly stated. 

36. In many cases the Ordnance maps are already useless for practical purposes ; 
witness the southern suburbs of Dublin, Kingstown, Ratlimines, &c., where fields have 
been converted into terraces and streets. 

Henry Oldham, Solicitor, 

42, Fleet Street, Dublin. 

Mr. William Brooke (Master in Chancery, Ireland). — 29th January 18-55. Mr. W. Brooke. 

Sir, Taney Hill, Dundrum, 29th January 1855. 

In reply to your letter of the 8th instant, enclosing thirty-six questions, I regTct 
that the time allowed for answering them is so short that I am wholly unable, especially at 
this busy period of the year, to bestow upon them so much thought and study as the great 
importance of the subject and the interest I feel in it demand. I am unwilling to offer to 
the Commissioners any hasty or ill-considered opinions, and it seems to be ray best 
course to answer only those questions on which I have already formed a deliberate 
judgment. On this ground I have prepared the enclosed answers, which I beg leave now 
to transmit. 

G. W. Sanders, Esq. I have, &c. 

William Brooke, Master in Chancery. 

1. 3. and 4. I consider the sale of land to be seriously and needlessly impeded by the 
present system, and that it would be much facilitated by a well-devised and well- 
managed plan of public registry of title. I have formed this opinion on all the grounds 
suggested in the fourth question ; to which I would add, the speed and certainty of 
coming to a satisfactory conclusion of the negotiation. For I believe men are deterred 
from embarking in either sale or purchase of land by the dread of a tedious treaty, which 
may probably end in disappointment. 

7. Only two forms of registry of title distinct from a registry of deeds occur to me. 
One would consist of abstracts of title ; the other would in every case commence with 
the decision of a Court competent to declare the title, and to give a parliamentary secu- 
rity. And it should be provided that no subsequent dealing with the title should have 
any validity which did not appear on the same registry. The former plan would increase 
and perpetuate difficulties, by disclosing facts that had better remained unknown. The 
latter would, in my opinion, be a most valuable reform. 

9. I would have every species of ownership put upon the register. If registration be 
an advantage, why should not all proprietors enjoy its benefits ? 

10. and 11. No inducement ought to be left to inquire into the period antecedent to 
the judgment of the Court that the title is clear. If, in the course of years, the title 
should ao-ain become complicated, recourse should be had again to the same judicial autho- 
rity, and a new indefeasible commencement of title obtained. This ought to be made 
cheaper than the simplest title now is, with its voluminous abstract and deed of con- 
veyance. During the period intervening between the successive decisions of the Court 
upon the title it would, of course, be necessary, upon every transfer, to deduce the title 
from the last decision, and during such period the public register would be simply a 
registry of assurances. 

12. to 24. I am no advocate for the theory which seems to have suggested these ques- 
tions so far as I understand it. I am quite alive to the monetary and economical 
advantages likely to result if land could be successfully changed into an article of 
commerce " as easily transferable as a bank note." But these advantages may be bought 
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Mr. W. Brooke, at too dear a rate ; and I believe the subjects of this empire are not prepared for, and do 

not desire, the momentous political and social changes involved in the abolition of all 

entails and settlements of land. It would introduce a principle of disintegration which 
would rapidly cause ancient families to crumble down, and ancient estates to be transferred 
to new hands. At all events let a simple removal of abuses be first fairly tried. If it be 
wise to break the strength of our aristocracy, and to take away the element of stability 
from the ownership of land, let it be done openly. 

If organic changes are to be introduced, let them stand on their own merits, and not be 
brought in silently as part of a merely reformatory measure. I allude in particular to 
Mr. Scully's Bill, in which there is so much that is excellent that I regTet to see it framed 
so as to involve matters that seem to me full of danger. 

17. to 24. I am hardly competent to speak as to the effect of the distringas here 
suggested, as I have never seen in detail the scheme of which it forms a part; but it occurs 
to me that the persons who most need protection, namely, married women, infants, and 
unborn children, are precisely those who cannot avail themselves of the benefit of a dis- 
tringas. 

25. This is the question on which I have had most opportunity of forming a just opinion, 
from the many cases of misdeaUng by trustees with stockand money which have come to my 
knowledge, both in my 29 years' practice at the bar and more than eight years' experience 
as a Master in Chancery. A great number of such cases have recently been forced before 
the Irish Masters in Chancery by the operation of the Incumbered Estates Court. Where 
funds have been provided by that Court for paying off charges on estates, which charges 
have been vested in trustees, it often becomes necessary to have new trustees appointed 
to fill the places of those who have died or refused to act. This obliges the tenant for life of 
the fund to proceed under the Trustee Act, 1850. In the majority of such cases which have 
come under my observation, trust funds have been misapplied, and those in remainder 
defrauded, at the instance and for the supposed benefit of the tenant for life. It seldom 
happens that trustees themselves derive any benefit from such misconduct. Their default 
is not fraud, but weakness and facility. The cases are so numerous, that I have no doubt 
that it would be a most valuable improvement to enact that all trust funds and estates, per- 
manently settled for the use of persons under disability, should be conveyed to the Lord 
Chancellor as the universal trustee, and to allow no dealing with such funds save by appli- 
cation to him. The expense would be much more than compensated by the prevention of 
fraud and litigation, and the complete security which such an arrangement would afford. 

2t). and 27. Having regard to my answer to the 25th question, I think it dangerous to 
vest the registered ownership, both legal and equitable, in trustees. To do so is of course 
essential to the plan of making land as transferable as bank notes, but it would take 
away all security from settlements. Under such an arrangement, trustees of land would 
be, what trustees of money now are, protectors only where there is no danger, and, in most 
cases, traitors where there is. For when the tenant for life is conscientious, prudent, and 
rich, the trust is an ofiice of no difficulty, and it is honourably fulfilled ; but where the 
tenant for life is needy and unscrupulous, there are not many trustees firm enough to 
resist his importunities, and the few who hold out find their position so irksome as to be 
very willing to lend their aid to the substitution of a more pliant trustee by a Chancery 
order under the Act of 1850. 

28. and 29. A public map connected with the registry would be of great value in en- 
suring accuracy, but I have formed no opinion as to details. 

30. There ought to be judicial authority, but that ought to be the highest and the most 
respected, — that of the Court of Chancery. 

I deprecate the mutipKcation of tribunals, having each to frame and carry on a new 
system and a new course of practice. The experience of more than four years, during 
which I have been, under the Chancery Regulation Act of 1850, the judge of such a new 
tribunal, strongly impresses this upon my mind. The subject is too extensive for the time 
within which I am anxious to forward these answers ; but I am persuaded that confusion, 
delay, and error in the proceedings are almost sure to abound in new jurisdictions, and 
that justice is never so well and so satisfactorily administered as in the ordinary tribunals, 
where the judges, advocates, and solicitors are all of the first class, and the procedure 
certain and known to the practitioners. No more honourable and useful occupation can 
be suggested for the most dignified Courts and for judicial talents of the highest order than 
the prevention of litigation. No more valuable boon can be given by the legislature to 
the owners of property than a simple, cheap, and speedy mode of determining what is 
their own, to deal with as they please. Let any lawyer call to mind the numerous class 
of cases of evil notoriety in which questions of legitimacy and pedigree have arisen. What 
ruinous expense they have involved ! What cruel delays ! What trials after trials, and appeals 
after appeals ! What perjury and forgery ! What falsification of registers and inscriptions ! 
What miserable necessity of resorting for evidence to the idle, and often lying, family gossip 
of past generations ! What indecency ! What exposure of families ! But it is obvious that the 
greater number of such cases would never have arisen, if every man, conscious that his title or 
that of his children was liable to a question, had possessed the means of referring it to a 
competent tribunal, and of obtaining a determination of aU doubts by a just and irrevo- 
cable decision in the lifetime of the witnesses. This is only one of the many benefits 
which would flow from the adoption of the principle of Mr. Scully's Bill. I am glad to 
be able to speak with such sincere approbation of what I admire in his scheme, while I 
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disapprove of those portions of it which would abolish settlements, and those wliich would 
erect a new tribunal unknown to our law. 

3 1 . Voluntary, by all means. A compulsory registration would be in some cases 
unjust ; in all it would be odious. It would, moreover, crowd the tribunal immediately 
with business, thus producing great delay and discontent. Why should one who really 
wants the remedy, and perhaps wants it speedily, be kept back while the Court is 
deciding on the titles of a hundred who are dragged there against their will ? Besides, a 
compulsory enactment is not at all wanted. If the hopes of the projectors (in which 
I fully share) are weU founded, claimants for the obvious benefits of the measure 
will soon come in. All who are going to purchase land, and most of those who 
are about to make settlements of their estates, will avail themselves of the means so 
provided, for removing all doubt, and excluding all litigation. And every rational end 
seems answered if means are provided by which every purchaser for value may speedily 
and cheaply secure himself against the danger of a contested title. 

32. The registration ought to confer a parliamentary title. The claimants and their 
rights could be ascertained and justly dealt with hy a judicious improvement of the system 
now pursued in the Irish Court of Chancery, where such investigations are of constant 
occurrence, and where the object is so successfully achieved, that, though that Court is 
unable to confer a parliamentary title, I do not remember any instance of a purchaser 
under the Court being evicted. 

33. The affirmative of this question would be in my opinion most unsatisfactory. Any 
measure of such a character would be a great disappointment to those who are expecting 
an improvement of which they can immediately avail themselves. The more so because 
the Irish Incumbered Estates Court has practically demonstrated the feasibility and im- 
mense advantage of conferring a clear and indefeasible title, shutting out every antecedent 
question. 

34. It will be unfortunate for Ireland if her possession of the advantages here referred 
to should induce the legislature to extend yet further the great and growing evil of separate 
laws for the two countries ; an evil greater, in my opinion, than any of those which have 
led to the present inquiry, I claim for Ireland the benefit of English laws and of English 
decisions. In all my experience I have found whatever in jurisprudence was peculiar to 
Ireland, to be a fruitful source of litigation, uncertainty, and discontent. Witness the 
innumerable cases upon our ejectment laws, our registry of deeds, and our Tenantry Act. 
In England doubtful questions are soon settled by an appeal to the highest tribunal ; but 
the Irish suitor is often too poor to appeal, and it becomes the more important that his 
advisers should benefit by the light which English decisions afford, 

35. I have often considered the Prussian plan of transferable land debentures, and 
always with an earnest wish for its adoption in these islands, I wish to see all mortgages, 
judgments, and equitable charges abolished, and land debentures, for sums of money not 
exceeding 1001. each, to the extent of one moiety of the estimated market value of the 
estate, to be the only permitted means of incumbering land. 

It seems to me that such a system would greatly serve both the borrower and the 
lender. The former, by saving him from the present enormous delay and costs, and still 
more by encouraging and facilitating the gradual discharge of the loan by small sums at 
a time. The latter, by a securer title, by prompt payment of interest, by an easy and 
speedy remedy, and by great facility of transfer. All parties would be saved from litiga- 
tion, and the public would gain a most valuable investment for small sums of money, 
constituting a sort of circulating medium of perfect security, bearing interest, and as easy 
of transfer as Bank of England paper. If such a system had been established, with or 
previous to the establishment of the Incumbered Estates Court, the same benefits might 
have been achieved with less of sufiering and ruin, and some of the landed proprietors who 
have lost their all by its operations might have saved half their estates. 



Mr. W. Brooke. 



Sir Matthew Bareington Bart, (Crown Solicitor for Munster,) — lUh February 1855. 



SirM. Barrington, 
Bart. 



1, From my experience both as a public officer of 40 years standing and a solicitor of 
large practice, I am convinced that the sale and transfer of land is much impeded by the 
necessity of a retrospective investigation of the title. Purchasei's usually require the 
investio-ation to commence with the original grant from the Crown, and as the expense 
is the same whether the sale be of one acre or of one thousand, consequently in the sale 
of a small portion of land the expense may exceed the purchase money, and is almost a 
prevention to the acquirement of small estates. I have always felt that the acquisition 
of small properties, free from rent and charges, tended materially to the peace of the 
country ; and I was so convinced that the chief disturbances in Ireland for nearly a 
century were caused by the state of its landed property, that in the year 1844, I 
addressed a letter on the subject, to the late Sir Robert Peel (which was printed for pri- 
vate circulation in that year, and reprinted in 1852), and which he thought worthy of his 
consideration. 

In that letter (a copy of which, Avith Sir Roliert Peel's replies, I send hereAvith,) I 
showed from unquestionable authorities that the agrarian disturbo.nces in Ireland, com- 
mencino- in the year 1760, were entirely attributable to the possession of land ; and, after 
referring to the state of landed property in other countries, I suggested the necessity of 

3 M 2 



446 APPENDIX, PAET E. 

SirM. Barrington, a simple mode of transfer of small properties in Ireland, and sliowed the great advantage 

Bart. Iq \\^q pence and prosperity of the country in having some fee-simple proprietors of small 

"""" portions of land in Ireland, as is the case in England and in other countries. With this 

view I was instrumental in the passing of the Farmers Estate (Ireland) Act, and to the 

production of evidence before the committee on that Bill. 

2, 3. We have had a registry in Ireland for the last century. The want of it 
would have much impeded the sale and transfer of land. During the Rebellion of 1798 
title deeds were lost or mislaid, and in many instances the title to an estate was made 
out altogether from the memorials of deeds recorded in the registry office. 

4. There should be a starting point in the registry office before its benefits can be 
fully appreciated. Thus : power should be given to every owner to have his title inves- 
tigated, and then to register a parliamentary title to his estates, as is now done in the 
Incumbered Estates Court in Ireland ; and all future titles should be taken up from the 
registry of that deed, and no investigation of the antecedent title should be required. 

5. If the registry is continued in its present form it will not much diminish the expense 
of investigating title : and any saving, whether to the buyer or seller, will depend on the 
conditions of sale. 

6. The proportion which the expense of the investigating title bears to the purchase 
money depends on the amount of the latter. I before stated where it might exceed the 
purchase money. 

7. I would register in the first instance the owner's title, after its investigation and 
approval by a competent tribimal, declaring that the owner or owners registering had 
a fee-simple or other title, as the case may be, in the lands, free from all incumbrances, 
or subject to certain incumbrances to be named in the memorial of registry ; but I would 
not register the deeds under which tlie title was derived. 

8. A registry of title would thus be made instrumental to the simplifying the title 
and form of conveyance, and would act as a substitute for the original deed, if lost. 

9. A short memorial or abstract of the title should be deposited in the registry office, 
stating the estate of the person registering, of the next tenant for life, and of the tenant 
in tail, if liviag ; if not, then a description of the expected tenant in tail, as the case 
may be ; and a short summary of the incumbrances. The memorial of the deed may be 
very short, and in substance thus : — 

A memorial of an instrument dated made between 

whereby the lands of described in the Ordnance map as 

were conveyed to to the use of A.B., his heirs and assigns for ever, free 

from all incumbrances, or to A. B. for life, remainder to C. D. for life, remainder to E. F. 
in tail male, or, remainder to the first or other sons, or daughters, of C. D., as the case 
may be, subject to a sum of £ for younger children, and to a sum of £ 

for amount of mortgage to &c., and that such title was approved by {name 

of tribunal). 

10 to 12. I would not set forth any part of the old title on the registry ; but all subse- 
quent conveyances or incumbrances should be registered in like form. 

1 3 to 1 6. I do not think it would be desirable to have any other equitable trusts registered ; 
they should be left to the same guardianship of trustees as is now the case with trust money 
in the funds, which may be transferred by the trustees or persons in whose names they 
stand without any inquiry by the purchaser as to the trusts upon which they are held ; 
and the purchaser should have only to look to the trusts and estates disclosed by the 
registry. 

17 to 23. The form of registry which I suggest would, I think, effectually prevent the 
necessity of any distringas referred to in these queries, as no person would complete a 
purchase of land without seeing he had the proper parties to his conveyance, and would 
cause a careful selection of and keeping up the number of trustees, as is done in respect to 
money in the funds. 

24. I think the best mode of protecting all interests is the form of registry suggested. 

9,^. There are very few instances, to my knowledge, of misappropriation of stock or 
money to the injury of their cestuique trust. 

26, 27. The form of registry suggested would give protection to all parties, and the 
security of settlements would be amply provided for. 

28. The Ordnance maps of Ireland are so accurate that they give great facility to the 
making out title to small portions of land, and a reference to them would be necessary 
in future registry and purchases, first ascertaining that there was no dispute about 
boundary or bogs with aay adjoining proprietor. 

29, 30. I do not think the Chief Registrar should have judicial authoi-ity to decide on 
the title ; he should merely see that the memorial was in all particulars a correct abstract 
of the deed to be registered ; a superior tribunal should first investigate and decide 
absolutely upon the title. 

31. The registry should be voluntary, except where the title was investigated by a 
competent tribunal, as the Court of Chancery or Incumbered Estates Court, and then the 
registry should be compulsory. 

32, 33. The registry of a deed on a title approved by a competent tribunal should give 
a parliamentary title. The tribunal investigating the title should have notice given to 
all parties and claimants of such investigation, as in the Courts of Equity and Incumbered 
Estates Court. 
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34, 36. Ireland possesses peculiar 



advantages 



SirM. Barrington, 
Bart. 



for the introduction of a good system. 
of simplifying title for the sale and transfer of land. It has the advantage of the whole 

country being admirably surveyed and mapped by the Government, and the Incumbered 

Estates Court has been of more service to the country than any other practical measure 
adopted therein for the last century. I regret much that it had not been introduced many 
years before. The facility which it gives to the acquirement of small estates in fee simple, 
free from incumbrances, and the removing of the incubus of debt off large properties, has 
given to the improvement of the country a stimulus which none but those who are in 
the habit of frequently travelling through it can imagine ; besides, it has introduced into 
Ireland a body of wealthy proprietors from England and Scotland, who are constantly 
expending large sums in the improvement of their newly-acquired estates. 

85. I think a system of land debentures, approved of by a competent tribunal, would 
be most beneficial to the landed property of Ireland, and tend much to its improvement. 
They should be tranferrable like Government debentures, and would be much sought 
after by shopkeepers, and persons having small sums to invest on safe security. 

Of course the Commissioners are fully acquainted with the good effect of such deben- 
tures of the Prussian Land Credit Companies, and also that they have been issued to 
some extent by the Board of Public Works in Ireland, under their Land Improvement 
Acts. 

Mat. Baueington. 

Dublin, 14th February 1855. 

Sir ROBEET Kane, M.D. (President of the Queen's College, Cork, and Director of the Sir R.Kane, M.D. 
Museum of Irish Industry). — Vlth FehrutXry 1855. ' 

1. From my experience I feel convinced that the sale and transfer of land are very 
miich impeded, and rendered more expensive than ought to be, by the necessity for retro- 
spective inquiries into title. 

2, 3, & 4. I consider that the existence of a public registry of title, by removing the 
necessity referred to in No. 1., should materially facilitate the sale and transfer of landed 
property. 

5. In such case the attendant benefits would naturally divide themselves between 
buyer and seller in the same proportion as the annoyances and expenses arising from the 
present system are now felt by each of those parties. 

6 to 27. On these questions I do not feel competent to offer any useful opinions, the 
matters to which they refer being of a legal and technical nature. 

28. It might not be absolutely necessary to accompany the registry with a public map ; 
but it would be of great advantage that it should be so coupled ; and I do not see any 
practical difficulty in connecting an accurate map with every dealing in land. Most 
properly prepared conveyances and leases of land are coupled with maps or terreplots, 
and the existence of the admirable maps of the Ordnance survej' would render it pecu- 
liarly easy to carry out the general objects in Ireland. 

29. Upon the Ordnance maps there would usually be no difficulty to ascertain the 
accuracy of the description and identity of the land, and these might easily be checked 
on the spot in any special cases by reference to some local officer, of whom there are 
enough available in every part of Ireland ; the county surveyor, for instance. 

80. It is rather for a lawyer to decide whether it would be necessary to invest the 
Chief Registrar with any and what extent of judicial authority in order to establish and 
maintain a proper registry of title. 

31. I believe that, in order to induce a general acquiescence in a new system for the 
registration of title, it would be better to allow its adoption to be voluntary at first, and 
optional on the part of the ordinary public, but to oblige all sales under the Incumbered 
Estates and other Courts to be registered. 

The advantage of the title to a property being thus simply loohed would then make 
itself generally felt, and thus come into general use, without any serious opposition. 

32 "^SS. I have some hesitation at expressing an opinion on these questions, which 
partake of a legal character ; but I feel very strongly that, unless the registration shall 
give a clear position and unmistakeable parliamentary (state) title, it will but add one 
more maze to the labyrinth of costly complexities which have been found already so 
injurious to the value of landed property and to the interests of the public. 

34. So far as I understand the position of landed property in England, it appears to 
me that the Irish arrangements are at present very far in advance towards the introduction 
of a permanent system to facilitate the sale and transfer of land, through the existence of a 
public registry of deeds, of the Ordnance survey, the uniform public valuation, and of the 
established machinery of the Incumbered Estates Court. A new plan for the registry 
of title, or any simplification of the laws regarding landed property, would probably 
meet with more ready acceptance, and have more immediate success here, than in England, 
more especially as, under the operation of the Incumbered Estates Court, a new class of 
proprietors is now arising in Ireland, who would grow up with the new arrangements, 
and whose ideas would be in harmony with its useful objects ; which might perhaps not 
be so much the case in England. 

85. I have often had occasion to direct my attention to the system o± land banks and 
transferable debentures charged on land, especially as forming part of the system of 
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Sir R.Kane, M.D. landed property in Germany and Belgium, where such operations have been attended 
with much advantage to all classes of landed proprietors. 

The plan, I believe, was first introduced by Frederick the Great of Prussia, at the end 
of the seven years' war (1763), for the purpose of reviving the agriculture of Silesia, and 
it has gradually extended itself over most parts of central and western Europe. The 
land debenturcb sell usually at a premium, from their rate of interest, valid secm-ity, and 
facility of transfer. 

In regard to the introduction of a similar system into this country, I believe the mode 
suggested and explained by Mr. Scully, M.P., would be found very suitable ; and that the 
tribunal he proposes to constitute should have a most useful influence in simplifying all 
dealings with land, and thereby improving its value as property, whilst also preserving 
its natural weight and position as a sound basis of social influence. 

36. In regard to the value of the maps of the Ordnance survey of Ireland, I believe 
they are practically very perfect, as to boundaries and areas, and might, with very little 
trouble, be rendered critically accurate in any particular case. The construction of those 
maps is being rendered still more complete by the insertion of further details of fielu. 
divisions, and by the contouring now in progress. The six-inch scale, upon which the 
townland maps are constructed, is quite large enough to show all essential details of 
boundaries in rural districts ; and even enlargements from it to four or nine times the 
area wiU, so far as mj' experience extends, be found very little in error. I consider, how 
ever, that a check should be established by reference to the particular locality for 
identification ; but the townland division is so universally employed in Ireland, and 
the names and boundaries of each townland are so fully recognized in its locality, that 
identification would be very seldom attended with any difiiculty. 

The scales, the expense, and other details as to the construction and use of the maps, will, 
I presume, be obtained by the Commissioners from the officers belonging to that branch 
of the public service. I only feel it necessary to refer to the use which I have made of 
the Ordnance maps in representing the distribution of values of land in Ireland, by 
mapping on the county index-maps the results of the official valuation now being carried 
on by Mr. Griffith. For this purpose the townland divisions have been inserted by hand 
on the county index maps, and each townland there coloured according to a scale repre- 
senting its official financial value. The result has served in a very remarkable manner 
to exhibit at a glance, not only the actual values of each townland, but also to illustrate 
the circumstances which influence the distribution of values of land in the same or in 
difierent districts. 

(Signed) Robert Kane. 
G. W. Sanders, Esq., 

Secretary to the Registration of Title Commission, 
32, A-bingdon Street, London. 



The Rt. Hon. 

T. B. C. Smith, 

M.R. 



The Right Hon. T. B. Cusack Smith (Master of the Rolls, Ireland).— 6iA, March 1855. 

SlE, Merrion Square, Dublin, March 6, 1855. 

I HAVE had the honour to receive the questions which you have transmitted to me 
by desire of the Commissioners for Inquiring into the Subject of Registration of Titles with 
reference to the sale and transfer of land. 

Having considered that subject (amongst others) in a pamphlet published in 1852,* 
I beg to annex a copy of so much of the pamphlet as relates to the questions I have been 
requested to answer. I have added some observations which will explain the view I 
take of the subject of inquiry. 



The feehng of the public on the subject of the impediments imposed by law, on the 
transfer and sale of land, has been well and forcibly described in an articlef from 
which I have taken the following extract : — 

' The system which has been sirffered to grow up in this country is one which might 
' have been devised expressly to render land as little an article of commerce, as little 
' vendible and purchaseable as possible. If a man has a certain sum of money which 
' he wishes to exchange for shares or stock in a public company, or the funds, the law 
' points out an ostensible owner with whom he may deal ; and though the stock or 
' funds be afi'ected with any amount of trusts, the writing of a few words settles 
' the transaction. But if a man wishes to exchange his money against land, he is at 
' once involved in a labyrinth of difficulty and expense. Voluminous abstracts, innu- 
' merable queries and objections, interminable conveyances, wearisome delays, and 
' still more interminable attorneys' bills, beset his path, and, unless the purchase be 
' very large, bear a formidable ratio to the outlay. Now that these things are not 



* " Law Reform. Transfer of Land," by the Right Honourable * * * 
and Otley, Conduit Street. J 852. 
t The Times, March 29, 1852, 



* * *. Saunders 
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' absolutely necessary, is perfectly obvious, when we consider that stock in the funds. The Rt. Hon. 
' or shares in a railway company, are practically as permanent as the land itself, and that T. B. C. Smith, 
' the only essential difference between them consists in the manner of describing them ; M.R. 

' the former* being designated by numbers, the latter by local descriptions ; the one of 

' which is as easily transferred by the simple registration of a name as the other. Only 
' admit that every piece of land may have, as every pound of stock has, some one to 
' represent it for the purposes of alienation, and to act as a trustee for all those who may 
' be beneficially interested in it, and there is no reason why land should not be transferred 
' with as much simplicity as stock.' . . . ' The only persons who would have any 
' just cause to complain of such a change, would be those who have made it their business 
' to acquire a knowledge of the complicated law which at present fetters the transfer of 
' land.' 

I shall endeavour to explain somewhat more fully than the limits of a leading article 
would permit, the difficulties which impede the transfer of land, and the remedies which 
should be applied to simplify the law on that subject. 

The difKculties arise principally from the following causes : — 

First — from the doctrine of trusts. Secondly — from there being no public office or 
department for the transfer of land. Thirdly — from there being no mode of setting up a 
real representative upon the death of the owner of land. Fourthly — from the cir- 
cumstance that trustees in whom land is vested have not authority in general to act for 
and represent for all purposes the parties beneficially interested. Fifthly — from the 
doctrine of express and constructive notice. Sixthly — from the number of incumbrances 
and charges which frequently affect land. 

First, with respect to the doctrine of trusts : — Where Government stock, railway 
stock and shares, or pi'operty of a similar class, is transferred upon trust, the trust does 
not in any manner attach on the property itself The trustees are personally responsible 
for the due performance of the trust to the persons beneficially interested, but the stock, 
&c. is itself in no way atfected by the trust. The stock, &c. being thus represented for 
the purposes of alienation by the party in whose name it stands, whether such person is 
absolutely entitled thereto, or is only a trustee for others, no difficulty whatever arises 
in making out title to the stock, and any person desirous to purchase or to sell stock, 
goes to a stockbroker, who for a trifling ad valorem charge, arranges the transfer by or 
to the person who employs him. 

In the case where land is transferred upon trust, the rule is quite otherwise. 

In ' Sanders on Uses and Trusts,'! it is thus laid down : — ' Formerly we have seen 
that the intention of the parties has been frequently frustrated by the rigid adherence of 
the Court of Chancery to the technical scruples of the common law, for uses were con- 
sidered as annexed to the estate of the feoffees in the land, and not to the land 
itself . . . But ' courts of equity in later times have said that a trust shall never 
fail on account of the disability or non-appointment of the trustee ;J because they hold 
that the trust, if properly created, tvill fasten upon and attach to the land intended to be 
made subject to it." 

And ao'ain,§ ' Courts of equity now hold that the trust attaches upon the land itself, 
so as to convert all persons acquiring the legal interest (except a purchaser for valuable 
consideration without notice) into trustees.' 

The proper remedy to be applied, to remove this impediment to the transfer of land, 
would be to enact, that no trust or charge created by any deed, will, conveyance, or 
other instrument — executed after the passing of the statute to amend the law — should, 
attach upon or affect the land itself, but should affect the trustees or real representatives 
and render them personally responsible in the same manner, and to the same extent, as 
trustees or personal representatives would be liable in respect of Government stock, or 
property of a similar class, vested in them upon trust, or as personal representatives. 
Trustees of land and real representatives would thus represent for all purposes those who 
had a beneficial interest in the land. This subject, however, will be more faliy considered 

hereafter. . 

Secondly The next impediment to the transfer and sale of land in England is, that 

there is no public office or department in which transfers of land are recorded. 

Some persons have supposed that an Act for the registration of deeds would, of itself, 
remove the difficulties which prevent the free transfer of land. This is a mistake. If the 
doctrine of trusts, and the several other causes which impede the sale and conveyance of 
land, remain as at present, an Act for the registration of deeds will be of little avail. In 
connexion however, with the assimilation of the law which relates to the transfer of 
land to that which relates to the transfer of Government and railway stock, &c. it 
would be necessary that a public office and department should be established, in which 
alone any valid transfer of land could in future be made. Experience has shown that 
an Act for the registration of deeds will, of itself, afford no sufficient remedy for the 



* That is railway shares. Government and railway stock are not described by numbers, but 
the argument is equally applicable. 

t Fifth edition, vol. i., pages 388, 389. ., ,. , . ,, r, . i- r,, 

t The suggestions hereafter made would not mtertere with this doctrine, as the Oourt ot Chancery 
might have power in such cases to nominate and appoint trustees. 

§ Ibid, page 280, note 6. 
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The Rt. Hon. existing defects in the la\r. In Middlesex, Yorkshire, and Kingston-upon-HuIl, statutes 

T. B. C. Smith, are in force for the registration of deeds, but much complaint is made in those counties 

R.M. of the present state of the la"w ; and an Act has been in force in Ireland for about a 

centmy and a half, under whicli conveyances are registered, (which statute has been 

amended fi'om time to time,) but the registration of deeds and convej-ances has had so 
little eifect in simplifying the law, that it became necessary to pass an Act for the sale of 
encumbered estates in that country, imder which statute the Commissioners have power 
to convey a Parliamentar}' title.* The public desire that they should be enabled, by 
law, to sell land as they can sell Government or railway stock, ^\ithout the necessary 
intervention in every case of judges, commissioners, or lawyers, and without a heavy bill 
of costs accompanying each transaction. 

A public office or department should accordingly be established, which might be called 
the Land Transfer Office, — and every future transfer of land, in order to be valid and 
effectual, should be made in such office. Books should be kept in the office, with a 
printed form of transfer on each page. The form of transfer should not be longer than 
the form of transfer of Government stock in the books kept at the Bank of England. 
No trust whatever should appear on such transfer. The transfer might, of course, be 
for a limited interest in the land ; for example, for lives or years, but it should be an 
absolute transfer, without stating whether made upon trust or not. If the transfer 
was upon trust, the trust should be declared in a cotemporaneous deed or instrument, 
in the same manner as where Government stock is transferred upon trust ; but such 
cotemporaneous deed or instrument shoidd not be recorded in any manner in the Land 
Transfer Office. 

A map should accompany every transfer, and such map, for the purpose of identifica- 
tion, should be signed and witnessed at the same time as the transfer, and the transfer 
should refer to such map. The map should be either annexed to the page opposite the 
transfer, or, if more convenient, all the maps might be bound up in a volume, to corre- 
spond by an outward number or letter with the volume in which the transfers were 
made. The trace of the land conveyed, should be made from a copy of the Ordnance 
survey map, in those counties in which the survey has been completed, and as the 
accuracy of these maps of the land transferred would be a matter of general importance, 
it would be proper that they should in all cases be traced or made by surveyors who 
should be officers of the Land Transfer Office, and who should be appointed for certain 
districts. All the maps should be on one scale.f The officers, survej^ors, and clerks of 
the office should be paid out of a fund, to be created by an ad valorem stamp, to bo 
impressed on each transfer and map. The amount of the stamp might either depend on 
the acreage transferred, or on the amount of the consideration paid for the transfer. 
The expense of the office could, I believe, be provided for by the imposition of a very 
inconsiderable stamp duty, unless the Chancellor of the Exchequer should think proper 
to impose a duty for the purpose of revenue. 

Thirdly and fourtUy- — It would be necessary, as a part of the proposed plan, and to 
prevent the difficulty which would arise of obtaining a tr-ansfer, in the event of the 
death of the person or persons to whom land had been transferred, to adopt the sugges- 
tion of the Chancery Commissioners as to the appoiatment of a real representative 
to a deceased person. 

It would be further necessary, that the trustees in all future conveyances of land should 
represent for all purposes, those who should have a beneficial interest in such land. This, 
indeed, would follow from the alteration in the law of trusts herein-before suggested. 

The opinion of the Chancery Commissioners is not only important in relation to the 
recommendation, that a representative of the real estate of a deceased person should be 
provided, who should have the same power of representing and dealing with the real 
estate, as the executor or administrator has with respect to the personal estate, but is also 
important in relation to the question, whether trustees, in whom real estate is vested, 
should not, for all purposes, be considered as entitled to represent and act for those bene- 
ficially interested in the estate. 

The Report of the Commissioners states that, ' Whenever any property, real or personal, 
is vested in trustees (other than personal estate vested in executors or administrators as 
such), the general rule of the court requires that all the cestuique trust should be parties 
to any suit relating to that propert3^' 

And the Report then proceeds as follows :— ' jWe think it most desirable that the 
])rinciple of representation now applied to personal property, and, in the limited cases 
above mentioned, to real property, should be universally applied to all cases of real pro- 
perty, and to all cases of trust estate. Courts of equity, in their great anxietj- to do com- 

* It has been stated tliat the statutes for the .Registration of Deeds, &c., in Ireland, have no 
worked well, in consequence of the alleged imperfection of the indexes kept in the office. — There 
is not the least colour of foundation for that statement. 

f Tlie Ordnance Survey Maps in Ireland have been executed with great accuracy, but are 
perhaps on too small a scale. Any portion of a map, however, can be obtained on a larger scale 
at Messrs. Hodges and Smith, Grafton Street, Dublin, where the Ordnance Survey Maps are sold. 

j: "Report of Chancery Commissioners," pages 15, 16. 

§ The Commissioners had previously referred to the "Thirtieth General Order of the Court of 
Chancery," dated .?6th August 1841. 
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plete justice, and afford complete protection to the cestuique trust, have created embar- y/je Eight Son. 

rassments and difficulties for third persons who had claims to make, and rights to assert T. B. C. Smith, 

against the trust estate ; and have thereby, in many cases, materially prejudiced the M.R. 

interests which they have sought to take under their special protection. ■ 

' The costs of the protection ultimately fall on the pei'sons sought to be protected, and 

such costs, creating certain loss, fall upon all cestuique trusts of trust estates in Chancery, 

in order that some cestuique trust may escape the risk of possible lo.sa from their interests 

being left to the protection of their trustee. The loss occasioned by costs seems not to 

have been adequately appreciated in the system adopted by courts of equity.' 

The attention of the reader is requested to what follows :— ' We thirilc it most desirable 

that in cases of trust property, the trustee should, for aU purposes in equity, represent it 

in the same manner, and to the same extent, as executors or administrators do the estates 

entrusted to them, and as assignees do the estates of bankrupts and insolvents. 

' We also think that a representative of tlie real estate of a deceased person should 

be provided, who should have the same powers of representing and dealing with the real 

estate as the executor or administrator has with respect to the personal estate.' 

Fifthly — The next impediment to the transfer of land is the doctrine in relation to 

express and constructive notice. 

I have already observed that, ' courts of equity hold that the trust attaches upon the 

land itself, so as to convert all persons acquiring the legal interest (except purchasers for 

valuable consideration, tuithout notice) into trustees.' * 

Although it has been proposed that trusts should no longer attach upon the land itself, 
yet courts of equity would probably hold that a purchaser, with notice of a trust, would 

be bound by the trust, in the same manner as if it Iiad attached upon the land. 

The unprofessional reader should not be led to suppose, that his being a purchaser, 

without notice, in the popular and ordinary sense of the term, would enable him to hold 

the land, which he had bona fide purchased, and paid for, discharged from the trusts. 
The purchaser, for full and valuable consideration, although he had no knotuledge what- 
ever of the trust, may be affected by what a court of equity considers to be notice. Thus, 
' notice to the purchaser's counsel, attorney, or agent, although himself the vendor or 
although he be concerned for both vendor and purchaser, binds the latter. So, notice to a 
solicitor in the country is notice to a purchaser, although he acts by a town agent ; and 
notice to the town agent, of the purchaser's attorney in tiie countr}'', would also be notice to 
the purchaser, and this prevails, although the purchase is made under the direction of a court 
of equity ; and infants are equally bound with adults.' . . . . ' Although the counsel, 
attorney, or agent, be employed only in part, and not throughout the transaction, the pur- 
chaser is equally affected by the notice.' f . . ' What is sufficient to put a purchaser upon in- 
quiry is good notice. That is, where a man has sufficient information to lead him to a fact, 
he shall be deemed cognizant of it. Therefore, if a man knows that the legal estate is in a 
third person at the time he purchases it, he is bound to take notice tvhat the trust is. So, 
notice that the title deeds are in another man's possession, may be held to be notice of 
any equitable claim which he may have on the estate, and as a security for which he held 
the deeds. So, if a purchaser, with knowledge of the relation, bought from an agent, who 
bought from his principal, he may have to defend the purchase just as if he were himself 
the ao-ent. A notice that part of the estate is in possession of a tenant is notice of a lease. 
And if the tenant has even changed his character by having agreed to purchase the estate, 
his possession amounts to notice of his equitable title as purchaser.' J The unprofessional 
reader who wishes to understand the extent to which this rule of courts of equity has 
been carried, should read the several cases referred to by Lord St. Leonards in the work 
from which the above extracts have been taken, and amongst the rest, the case of Penny 
V. Watts, 1 Mac. and Gor. 150 : the case of Whi thread v. Jordan, 1 Younge and Collier, 
303 ; and the case of Kennedy v. Green, 3 Myhie and Keen, 399. The case of Jones v. 
Smith, 1 Hare, 56, is also an important case on the subject of notice. It has been held 
in cases arising unf^er registry acts, that " apparent fraud, or decor and undoubted notice, 
would be a proper ground of rehef ; but suspicion of notice, though a strong suspicion, is 
not sufficient to justify the court in breaking in upon an Act of Parliament.' § 

If the proposed plan of a Land Transfer Office was adopted, the doctrine of trusts altered, 
provision made for the appointment of real representatives, and if trustees of land had 
authority to act for and represent for all purposes, the parties beneficially interested, the 
whole of the doctrine of express and constructive notice, so far as it is thereby sought to 
convert purchasers for valuable consideration into trustees, should be put an end to. || 

If any apprehension was felt on the ground that a surviving trustee or a surviving 
tenant iii common might commit a fraud, and sell the estate and appropriate the proceeds. 



* See ante, page 449. 

f " A Concise and Practical View of the Law of Vendors and Purchasers of Estates, by Sir 
Edward Sugden, 1851," page 602. 

X Ibid., 606. § Ibid., 579. 

II There might, of course, be such a case of express notice as would affect the purchaser with 
fraud. The jurisdiction of Courts of Equity to deal with the case of a fraudulent purchase should 
not be taken away. 
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The Right Hon. pi'o vision might be made that where hxnd was vested in the name of two or more persons 

T. B. C. Smith, in the Land Transfer OiSce, the survivor should not be at liberty to convey without the 

M.R. real representative of the deceased joining in the transfer. The power of appointing new 

trustees under the Trustee Act, 1850, would prevent difficulty in the several cases provided 

for by that Act ; and if the same care was taken in the selection of trustees of land as is 
taken in the selection of Trustees to whom Government stock is transferred, fraudulent 
transfers would be of very rare occurrence. 

No doubt, there might be an occasional transfer of land, where it would be equitable, in 
the natural and not the artificial sense of the term, to convert the purchaser into a trustee ; 
but it would be much better that an occasional breach of trust should be committed, than 
that the complicated system at present in operation, and the intolerable expense, delay, and 
injustice to which it constantly leads, should be continued.* If lawyers could be per- 
suaded to think less of theory, and more of the practical results which follow from their 
theory, the public might have some chance of carrying out law reform. 

The next impediment to the transfer of land is the number of incumbrances which some- 
times affect the same. If a party from whom it should be sought to obtain a loan on 
mortgage, declined to make the advance, unless the lands firoposed to be mortgaged should 
be transferred to him, they could be so transferred in the Land Transfer Office ; but the, 
transfer should appear in the books of the office to be an absolute transfer. It is every 
day practice to obtain an advance of money on a mortgage of Government stock, but the 
transfer in the books at the Bank of England is an absolute transfer. If the mortgagor 
was apprehensive that the lands might be sold by the mortgagee, and the surplus proceeds 
misapplied, it could, in all cases, be arranged that the transfer should be made to the 
mortgagee, and some other person who would be a trustee for the mortgagor. The trans- 
fer in the books of the office would be an absolute transfer, but the mortgagor and mort- 
gagee would be both secure ; — and it could be arranged that a sale should take place 
without the necessity of a foreclosure suit, if the amount was not paid off, within a limited 
time after a notice by the mortgagee requiring payment. 

With respect to any subsequent mortgage, it should be inefiectual to create any cbarge 
on the lands. If the trustee, however, to whom the transfer was made conjointly with 
the first mortgagee, was a party to the subsequent mortgage, he would, of course, be a 
trustee for the subsequent mortgagee in respect of the surplus proceeds of a sale, after pay- 
ing off the first mortgage ; but such trust, on the principles herein-before stated, should in 
no way attach on the land. If the trustee was no party to the subsequent mortgage, the 
subsequent mortgagee might, perhaps, be at liberty to obtain a charging order, in the 
manner herein-after mentioned, as against the surplus proceeds, if, any, after paying off 
the first mortgage. 

No judgment or other security entered into, acknowledged, or recovered after the 
passing of the proposed statute, should in any manner affect land unless a charging 
order should be obtained as herein-after mentioned. This provision should apply not only 
to charges and incumbrances by virtue of which a gross sum of money is to be paid, but 
to annual and periodical charges, such as jointures or annuities. 

With respect to the mode in which a charging order is obtained as against Government 
stock, and shares in public companies, it is enacted by the 1 & 2 Vict., c. 110, s. 14, that 
if any person against whom any judgment shall have been entered upon in any of Her 
Majesty's superior Courts at Westminster, shall have any Government stock, funds, or 
annuities, or any stock or shares of or in any public company in England (whether incor- 
porated or not), standing in his name, in his own right, or in the name of any person in 
trust for him, it shall be lawful for a judge of one of the superior Courts, on the applica- 
tion of any judgment creditor, to order that such stock, &c., &c.. shall stand charged with 
the payment of the amount for which judgment shall have been so recovered, and interest 
thereon ; and such order shall entitle the judgment creditor to all such remedies as he 
would have been entitled to, if such charge had been made in his favour by the judgment 
debtor, provided that no proceedings should be taken to have the benefit of such charge 
until after the expiration of six calendar months from the date of such order. 

The 3 & 4 Vict., c. 82, s. 1, extended the former statute to funds standing in the name 
of the Accountant General of the Court of Chancery; and the 15th section of the 
1 & 2 Vict, c, 110, authorizes the application for the charging order to be made ex imrtc, 
and without notice to the judgment debtor, and provides that it should be an order to 
show cause only ; and such order operates as a distringas, and prevents the Bank of Eng- 
land or the public company from permitting a transfer to be made, until the order shall 

II In order to guard against fraud, jsowcr might perhaps be given (as suggested in one of the 
questions), to lodge a distringas or caveat, and thus prevent a transfer until the distringas or caveat 
was set aside on motion in the Court of Chancery or some other Court. And if it vs^as enacted 
that the person who lodged such distringas or entered such caveat, should be liable to the costs 
incurred in setting it aside, and to such sum by way of damages or penalty as the Court should think 
right, if it was lodged or entered without any just cause, the distringas or caveat would be rarely 
lodged or entered. An affidavit in a prescribed form should be made by the party lodging the 
distringas or entering the caveat in the Land Transfer Office ; and such distringas or caveat should 
be^ void unless an affidavit of the service of a copy thereof on the party capable of making the 
transfer of the land, should be lodged in tlio Land Transfer Office within a limited time after the 
lodging of the distringas or entering the caveat. 
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be discharged or made absolute. If the order is made absolute, it operates as a dis- The Right Hon. 
tringas, and prevents a transfer. T. B. C. Smith, 

All persons claiming to be entitled to a charge or incumbrance created, or to a security M.R. 

acknowledged or recovered, after the passing of the proposed statute, should be bound, in 

case they sought to enforce the same against land, to obtain a charging order ; and such 
charging order should be obtained by a course of procedure similar to that pointed out 
by the 1 & 2 Vict., c. 110, s. 14 and 15. The charging order, if obtained, should be 
lodged in the Land Transfer Office, and would operate as an injunction against the trans- 
fer of the land charged, without the knowledge or concurrence of the party who obtained 
such order. 

Provision should be made, however, that a charging order, unless in case of jointures 
or annuities, should only remain in force for a limited period (say five years) ; but such 
order might be renewed. In case of jointures the order should be in force during the 
life of the jointress, and in case of annuities for the period for which they were created, 
but such periods should appear on the face of the charging order. A schedule should be 
annexed to every charging order, in a form to be stated in a schedule to the proposed 
Act, — which should provide for an accurate description of the lands. Charging orders 
should be bound up in volumes, and carefully indexed ; and it should be the duty of the 
officer of the Land Transfer Office, immediately on such charging order being lodged, to 
enter a short reference to same at foot of any transfer appearing in the books of the office, 
of the land mentioned in the charging order. Separate indexes of land, and names of 
grantors, and of persons against whom charging orders were obtained should be kept, 
according to forms, which should be stated in the schedule to the proposed Act. 
■ Another subject to be considered is whether leases should be recorded in the Land 
Transfer Office. It would, I think, be desirable that leases should be lodged, or an entry 
thereof made in such office. Some persons might consider it advisable that the lease 
itself should be lodged in the office. If it were so lodged it should be accompanied by a 
map prepared in tlie manner already stated ; and provision should be made that a certified 
copy of the lease, and a trace of the map (if required), should be evidence of same. This 
would prevent the necessity of two parts of the lease being executed, and the leases, 
which should be bound up in volumes, would be free from the danger of loss. 

If it were not thouglit desirable to lodge the lease itself, a- very short form of demise 
could be made in books to be kept in the Land Transfer Office for that purpose, signed by 
the lessor and lessee, stating the date of the lease, the term, and tlie rent reserved, and 
referring to the lease, which should be endorsed by one of the officers in such Transfer 
Office. 

The unprofessional reader will observe (if I have been so fortunate as to have made 
the proposed plan of reform intelligible), that the plan would only be '[}rospcctive. There 
Avould be considerable difficulties attending the making it retrospective. If, however, 
when the Land Transfer Office was estabhshed, any satisfactory mode should be suggested 
of renderino- the plan retrospective in its operation, the existence of the system as pro- 
posed, would obviously facilitate such further reform. 

The plan could only be rendered retrospective by requiring a registry of the title to 

lands. 

As to a very considerable portion of land in Ireland, there could be a registry of title 
without difficulty, by reason of the Parliamentary title acquired as to lands already sold 
under the Encumbered Estates Act, and also as to lands to be hereafter sold under that 
statute. 

All those titles would be recorded without difficult}'- in the Land Transfer Office, and a 
registration of title would thus be effected in relation to all lands in Ireland already sold, 
or to be hereafter sold under the Encumbered Estates Act. 

A limited period could be given to persons who have acquired rights since the sales 
already effected under that statute, to establish their claim before a tribunal to be autho- 
rized or established for that purpose ; and a registry of title could thus be easily effected 
in Ireland as to aU lands already sold or hereafter to be sold under that statute ; and the 
adoption of the plan suggested in this pamphlet would prevent future difficulty and 
expense in making out title to such lands. 

There would, however, be great difficulty in my opinion in rendering the measure 
retrospective in England, or as to lands in Ireland not sold or not to be hereafter sold 
under the Encumbered Estates Act. 

To carry out such an object it would, I apprehend, be necessary to establish a Court 

of Claims. 

If however, even the prospective measure proposed in this pamphlet was carried out, 
the only difficulty, after the Act came into practical operation, would be, that the title of 
the vendor who made the first transfer in the books of the Land Transfer Office, should be 
investigated ; but no further investigation of title would be necessary, as the future title 
from that of the first vendor would appear on the face of the books of the Land Transfer 

Office. . . , 

Many minute details for the carrying into effect the proposed plan could be stated ; for 

example it might be necessary to make an alteration in the law of dower, and in the 

act for the abolition of fines and recoveries ; but it would render the subject complex to 
the unprofessional reader to enter into those details. If the principle of the plan proposed 
were admitted, I have no hesitation in stating, that a Bill could be prepared without 
much difficulty. 

3N 2 
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The Right Hon. It will be kept in mind, that if the law which relates to the sale and transfer of land 
T. B. C. Smith, was rendered simple and inexpensive, considerable reform would be thereby indirectly 
M.B. efl'ected in the proceedings of the Com-t of Chancery. 

• I am well aware of the opposition the proposal to reform the law will receive from 

those who have made it their business to acquire a knowledge of the complex system 
which at present fetters the transfer of land. The public, however, may rest assured that 
any plan which would uphold the present doctrine of trusts, — which would not provide 
for the appointment of real representatives, — which would not enable trustees in whom 
real estate is vested to act for and represent, for all purposes, the parties beneficially 
interested, — which would not free from liability and responsibility, as to the performance 
of any trust, all bond fide purchasers for valuable consideration, without regard to the 
existence of actual or constructive notice of the trust, — which would not prevent land 
from being subject to any incumbrance, except by some such course of procedure as has 
been suggested, — and which would not provide a public ofiice for the transfer of land, 
would be ineffectual as a measure of reform. 

The foregoing extract from the pamphlet to which I have referred, and for which 
pamphlet I am responsible, will, I believe, answer the greater number of the questions 
put to me. 

With respect to the plan of land debentures, I do not approve of it. 

I have, &c 
G. W. Sanders, Esq., T. B. CusACK Smith, 

Secretary to the Registration of Master of the Rolls in Ireland. 

Title Commission. 

Mr, J. J. Murphy, Mr. J. J. MuEPHY, Q C, (Master in Chancery, Ireland). — 2c? April 1855. 

1. I DO not ; having regard to the security of purchasers, to the existing law as to 

limitation against adverse rights, and to the power which the vendor possesses of 
stipulating for conditions of sale. 

2 I entertain no doubt that it is, by reason of the want of a compulsory registration 
of all deeds, agreements, and contracts afiecting land. 

3. I do not think the establishment of such a register or record (which, in order to be 
of general advantage, should be universal and compulsory,) practicable ; or if practicable, 
expedient. 

4. Such a register, if introduced, would not, without an Act of Parliament declaring it 
to be conclusive and binding to the date of its being recorded, avoid the investigation of 
the past title. Without a legislative declaration to that extent, it would merely, pro 
tanto, diminish the expense of, by saving the necessity for, making out a new abstract. 
It could not render the buyer more secure ; nor could it in any other way than by saving 
the expense of such new abstract, assist the sale or transfer. 

There can be no doubt, that an Act of Parliament, giving legal and conclusive validity 
in all respects to the title, as registered and recorded, against the whole world, would 
necessarily assist the sale and transfer in both the ways, pointed out in this question, and 
would afford all the facilities, and security, incident to a full, unimpeachable. Parliamentary 
title. 

5. The diminution of expense in the first case, suggested in my answer to the preceding 
quiere, would merely operate as a saving to the seller; in the second case, it would be a 
saving to both seller and buyer. 

6. I cannot undertake to answer this question, it not having been any part of my duty 
as Master to tax costs. This matter is peculiarly within the knowledge of the Taxino- 
Masters and solicitors. 

7- I think not. 

8. I do not consider such a register practicable. A Parliamentary title conferred by 
such registration (but not otherwise) would simplify, by conclusively validating the title 
to the date of registry, but a further Act of Parliament or provision in the same Act 
giving a short form of conveyance, founded on, and referring to such registry, would be 
requisite to simplify tlie conveyance. Without such a provision the old forms should or 
at all events would, be adopted. With the aid of such a provision, the recital of the 
deeds deducing the title, as registered, might be dispensed with. 

9. Every species of ownership should, in my judgment, be put upon the registry. In 
practice the greatest difiiculties exist vnth respect to derivative or sub-interests, and any 
system not providing against these difiiculties, must be defective and inefficient. 

] 0. So far as I can understand the purposes in view, this would be essential, and such 
a system would be of little or, in fact, of no value, in my estimation, unless it precluded 
such a retrospective inquiry, and received a binding parliamentary sanction. 

It is for these reasons, amongst others, that I regard such a registration as impracticable. 

If it disclose the history and deduction of the title, it can be nothing but a registered 
abstract, and as such, in the absence of a, preliminary judicial investigation, and of the 
result of such investigation being declared binding on all persons by Act of Parhament 
I cannot see any public advantage to be derived from it, and the expense attendant on 
it, unless rendered compulsory, would be avoided. 
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• 

If such investigation take place, and its result be declared binding, it appears to me Mr. J. J. Murphy, 
that it would be useless and unnecessarily burthensome to the parties to register the Q-C. 

■whole abstract. The abstract, as certified, should in this case remain in the office num- 

bered and referred to in the registry. But the record itself should only state the result, 
viz., that such a person is seised in fee of the lands of A and B, as per certified and 
adjudged abstract, No. 

The necessity for a previous judicial investigation of the title, before its result can be 
declared binding, is manifest. Without this I cannot see how a retrospective investiga- 
tion of all dealings and transactions within the period of legal limitation (having regard 
to the circumstances of each particular title) can be avoided, and if not thereby avoided, 
what benefit can be conferred commensurate with the necessary trouble and expense, 
upon the party registering. 

If such registry be merely voluntary and binding or conclusive upon no one (beyond 
the effect of the present Registry Acts), I doubt whether the trouble and expense wUl be 
incurred. 

If it be comfidsory it appears to me that it will be justly regarded as a great evil, 
not only by parties having estates, but also by the public who may be interested in them. 
The former would he bound unnecessarily to disclose a title which might perhaps be 
defective, but wliich otherwise might not be questioned, and which might be rendered 
valid by lapse of time ; and the latter should be constantly on the watch to see that 
they were not registered out of their rights, or would be obliged to incur expense by 
seeing that their deeds, though already registered, were kept in their proper position 
upon the new abstract. I think such a system would have a strong tendency to dis- 
quiet titles and rights. 

11. I can't see any difference. 

12. It might be necessary, but in my judgment by no means desirable. 

13. "With regard to, or irrespective of such a system at all, I am of opinion that every 
tmst, equitable or other, ought to appear on the registry. 

14. I am quite of that opinion. 

15. I think aU such trusts should appear on the registry, and be thereby protected, as 
against any transfer, and that no transfer should be permitted otherwise than subject to 
such protected interest. 

16. I am of opinion that it could not. 

17. I do not ; for the parties interested in these trusts mights be unborn children, 
infants, married women, lunatics, or parties out of the jurisdiction, or ignorant of the 
trusts created. 

18. This depends on the nature, and extent of the trust. If the cestuique trust be 
entitled to the whole estate beneficially, it should prevent any transfer while imcancelled. 
In all cases the transfer should be subject to the protected trust. 

19. The only distinction I can at present see, is that adverted to in the first part of my 
answer to the preceding question. 

20. I can make no distinction between any classes of equitable interests. AU appear 
to me to be equally entitled to protection. 

21. It should define or describe the interest sought to be protected, and also the name 
and address of the cestuique trust. 

22. By some simple and inexpensive form of registration. 

23. The production or satisfactory evidence of the instrument conferring the right, 
and an affidavit. 

24. The only, and as I consider the proper, mode is by the specific and compulsory 
registry of the deed or instrument, order or decree, creating or declaring the equitable 
interest, which would effectually prevent any purchaser from dealing with it ; and pur- 
chasers should be compelled to search the registry. 

25. Very frequent and very numerous, and I am sorry to say to an extent almost re- 
quiring, and certainly justifying penal, legislation. 

26. I consider it wholly objectionable. I think the law referred to, as extended by 
late cases, has gone quite far enough. 

27- Such is my very decided opinion, I am satisfied that the effect of such a change 
would be ruinous to the rights and interests of the classes of persons I have referred to 
in my answer to the 17th question, and who stand most in need of protection. 

28. I think not. With the Ordnance survey and maps, the public are, in my opinion, 
sufficiently protected at present, and I consider that it would be unjust to impose on 
parties registering the expense of annexing maps. 

29. According to my views, it would ; and not only these, but also to investigate and 
determine the accuracy and legal effect of the title as stated. 

30. It would ; and I disapprove of any registration of title, so fiir as I understand what 
is intended by it, for this amongst other reasons. 

31. The registration of aU assurances, leases, contracts, and dealings with land, particu- 
larly equitable mortgages, should in my opinion be made compulsory, and such registration 
should be declared essential to their validity as binding, as in the late Act relating 
to judgments, 13 & 14 Vict. c. 29., and all questions and litigation regarding notice should 
be put an end to by imperative legislation to that effect. 

I am likewise of opinion that all deeds, &c. now existing unregistered should also be 
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Mr. J. J. Murphy, required to be placed on the registry withia a certain time, otherwise that they should 
Q- ^- cease to bind land ; by means of some provisions analogous to those contaiaed in what 

we call Moore's Act, relating to judgments. (9 Geo. 4. c. 35. sec. 3.) 

With this view, I consider that the expenses of registration should be greatly 
diminished. 

And also that the registration should be sufficient and bona fide, and that for this 
purpose the memorial should contain all the essential parts :, each instrument — in 
fact, a brief summary of the material contents of each. 

To effect this, I think that forms applicable to each general form of deed should be 
printed on parchment, with blanks to be filled up, containing convenient headings. It 
would be easy to prepare and furnish a skeleton of such plan, and I can do so if required. 

A moderate scale of fees should be allowed to the solicitor for filling these, and the 
proper officer should see, and the soHcitor should certify at the foot of the memorial, that 
they had been duly filled up according to the deed or instrument. The memorial should 
include grantors names, grantees bona fide or in trust, lands, estates, terms, trusts, and a 
summary of covenants, viz.: 

1. Title. 

2. Quiet enjoyment. 

S. Against incumbrances (except if any). 

4. Further assurances. 

Powers.— A. B. to lease for twenty-one years to CD., to charge with £ for 
children's portion, with jointure to extend to change trustees, &c., &c., &e. 
An effectual and honest registration will be thus secured, all rights and trusts will be 
fully protected, without resorting to the process of distringas, and fair purchasers will 
know what they are dealing with. In addition every memorial will then afford full and 
clear secondary evidence of the contents of each instrument, which I look upon as a very 
important consideration. In my answer to question No. 10, I have already stated my 
views with regard to a compulsory or voluntary registration of title. 

32. I do not think that any registration of title can or ought to confer at the outset a 
warranted parliamentary title. If it could or ought, particularly if it be compulsory, a 
new com-t of title, with authority and proceedings similar to those existing in the 
Incumbered Estates Court at present, should be instituted. This I consider wholly 
nexpedient, and I think it would be justly regarded as a great public grievance. 

33. I cannot say that I understand this question sufficiently to be enabled to answer 
it. I do not sufficiently understand what is meant by the commencement of the title, as 
distinguished from the antecedent title. 

34. AU these, so far as they go, or have gone, must naturally assist such an object ; 
but this question is so various in its suggestions, and would require so much investigation 
and consideration of details, results, and speculations, that I regret to say I am not in a 
condition to answer or even to consider it, consistently with my other engagements. 

35. I have not directed my attention in any way to this matter, and I do not possess 
any information connected with the operation of land debentures in these countries or 
abroad. 

36. I am unable to afford any information upon the particulars, with which this 
question is conversant. 

(Signed) J. J. Murphy, 

Master in Chancery. 
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Extract from the Report of the Select Committee of the 
House of Commons on the Registration of Assurances, 
the Sale and Purchase of Lands, and the Transfer of 
Lands (Ireland) Bills. 

{Ordered by the House of Commons to be printed, 5th August 1853.) 

" YoTjR Committee, appointed at an advanced period of the Session, and to whom were 
" referred three Bills, viz. : — 

" 1. A Bill for the Registration of Assurances ; 
" 2. A Bill to facilitate the Sale and Purchase of Land ; 
" 3. A Bill to facilitate the Transfer of Land in Ireland ; 
" proceeded, in the first instance, to consider the Bill for the Eegistration of Assurances. 
" They examined the petitions presented for and against the Bill, and heard evidence 
" upon it ; and they are of opinion that many of the serious objections urged in the 
" petitions against the registration of all assurances relating to landed property are well 
" founded, and have been substantiated. 

" Your Committee find that the Bill contains within itself two distinct principles of 
" registration : one contemplating the registration of all assurances in any manner re- 
" lating to land and the legal or equitable estates and interests therein ; the other pro- 
" posing that the legal title alone shall be entered on the registry, and that there shall be 
" no necessity to register the insti-uments which declare or transmit the beneficial 
" interests or equitable ownership. The two other Bills which have been referred to 
" Your Committee proceed upon a principle similar to that contained in the first BUI, viz., 
" the principle of keeping the registered ownership wholly separate and apart from the 
" equitable right or title. 

" i'our Committee, pursuing this idea, and confining their attention to that principle, 
" have examined some witnesses of high professional reputation, and have brought under 
" their notice a scheme for the registration of ' Title,' or of ' Legal Ownership,' which, 
" if it can be fully developed and made capable of easy practical operation, would appear 
" to Your Committee to fulfil the most important conditions of registration, and to afibrd 
" the means of ensuring great facility for the transfer of land, combined with great 
" simplicity and security of title. 

" It has not been possible for Your Committee, at so late a period of the Session, to 
" extend their inquiry into all the details of this scheme, so as to present it in an em- 
" bodied form, or to feel confident that they have ascertained all the difiiculties which 
" may attend its practical operation. They consider it worthy of further and more careful 
" attention, and they are of opinion that registration will be practicable and useful if 
" efi'ected upon this principle. Your Committee therefore recommend the House not to 
" proceed with the Bill for the Eegistration of Assurances ; but suggest the immediate 
" appointment of a Commission for the purpose of considering the subject of Registration 
" of Title, with reference to facilitating the sale and transfer of land, in order that a Bill 
" for effecting that object may be brought into Parliament at the commencement of the 
" next Session. 

" The Bill ' to facilitate the Transfer of Land in Ireland' is adapted to Ireland only. 
" It bears evidence of great labour and care in its preparation, and is distinguished by 
" the clearness and simplicity of its enactments. This Bill, and also the Bill 'to facilitate 
" the Sale and Purchase of Land,' will furnish important suggestions for the consideration 
" of the Commissioners." 

« 3 August 1853." 
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